SB 2922 First Engrossed

1 A Dbill to be entitled

2 An act relating to public records exenptions;

3 anending s. 1004.43, F.S.; clarifying the

4 public records exenption for proprietary

5 confidential business information owned or

6 controlled by the not-for-profit corporation

7 operating the H Lee Mffitt Cancer Center and
8 Research Institute and its subsidiaries

9 relating to trade secrets; expanding the public
10 records exenption to include information

11 received froma person in this or another state
12 or nation or the Federal Governnent which is
13 ot herwi se exenpt or confidential pursuant to
14 the laws of this or another state or nation or
15 pursuant to federal law, providing for future
16 review and repeal ; providing a statenent of

17 public necessity; anending s. 1004. 445, F.S.

18 creating a public records exenption for

19 proprietary confidential business information
20 owned or controlled by the Florida Al zheiner's
21 Center and Research Institute; specifying types
22 of information that are deenmed proprietary
23 confidential business information; defining
24 "managed care" for purposes of the act;
25 creating a public neetings exenption for
26 speci fied neetings or portions of neetings of
27 t he governing board of the Florida Al zheiner's
28 Center and Research Institute; providing for
29 future review and repeal; providing a statenent
30 of public necessity; providing severability;
31 provi ding an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Paragraph (b) of subsection (8) of section
4| 1004.43, Florida Statutes, is anended to read:

5 1004.43 H. Lee Mfitt Cancer Center and Research

6| Institute.--There is established the H Lee Mffitt Cancer

7| Center and Research Institute at the University of South

8| Florida.

9 (8)

10 (b) Proprietary confidential business information is
11| confidential and exenpt fromthe provisions of s. 119.07(1)
12| and s. 24(a), Art. | of the State Constitution. However, the
13| Auditor General, the Ofice of Program Policy Analysis and

14| Government Accountability, and the State Board of Education
15| pursuant to their oversight and auditing functions, must be
16| given access to all proprietary confidential business

17| information upon request and w thout subpoena and mnust

18| maintain the confidentiality of information so received. As
19| used in this paragraph, the term"proprietary confidentia
20| business information" neans information, regardless of its
21| formor characteristics, which is owned or controlled by the
22| not-for-profit corporation or its subsidiaries; is intended to
23| be and is treated by the not-for-profit corporation or its
24| subsidiaries as private and the disclosure of which would harm
25| the business operations of the not-for-profit corporation or
26| its subsidiaries; has not been intentionally disclosed by the
27| corporation or its subsidiaries unless pursuant to [aw, an
28| order of a court or adm nistrative body, a |legislative
29| proceeding pursuant to s. 5, Art. Ill of the State
30| Constitution, or a private agreenent that provides that the
31
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informati on may be released to the public; and which is
i nformati on concerni ng:

1. Internal auditing controls and reports of interna
audi tors;

2. Matters reasonably enconpassed in privileged
attorney-client comrunications;

3. Contracts for managed-care arrangenents, including
preferred provi der organi zati on contracts, health maintenance
organi zati on contracts, and exclusive provider organization
contracts, and any docunents directly relating to the
negoti ati on, performance, and inplenmentation of any such
contracts for managed-care arrangenents;

4. Bids or other contractual data, banking records,
and credit agreenents the disclosure of which would inpair the
efforts of the not-for-profit corporation or its subsidiaries
to contract for goods or services on favorable ternmns;

5. Information relating to private contractual data,
the disclosure of which would inpair the conpetitive interest
of the provider of the information;

6. Corporate officer and enpl oyee personne
i nformati on;

7. Information relating to the proceedi ngs and records
of credentialing panels and conmittees and of the governing
board of the not-for-profit corporation or its subsidiaries
relating to credentialing;

8. Mnutes of neetings of the governing board of the
not-for-profit corporation and its subsidiaries, except

m nutes of neetings open to the public pursuant to subsection

(9);

3
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1 9. Information that reveals plans for marketing

2| services that the corporation or its subsidiaries reasonably
3| expect to be provided by conpetitors;

4 10. Trade secrets as defined in s. 688.002, including
5[ information relating to methods of manufacture or production,
6| potential trade secrets, potentially patentable materials, or
7| proprietary informati on received, generated, ascertained, or
8| discovered during the course of research conducted by the

9| not-for-profit corporation or its subsidiaries and business
10| transactions resulting fromsuch research, and rei nbursenent
11| methodol ogi es or rates; e+

12 11. The identity of donors or prospective donors of
13| property who wish to remai n anonynous or any information

14| identifying such donors or prospective donors. The anonynity
15| of these donors or prospective donors nust be maintained in
16| the auditor's report, or—

17 12. Any informamtion received by the not-for-profit

18| corporation or its subsidiaries froma person in this or

19| another state or nation or the Federal Government which is
20| otherwi se exenpt or confidential pursuant to the laws of this
21| or another state or nation or pursuant to federal |aw.
22
23| As used in this paragraph, the term "mnaged care" neans
24| systens or techniques generally used by third-party payors or
25| their agents to affect access to and control paynent for
26| health care services. Managed-care techni ques nost often
27| include one or nore of the followi ng: prior, concurrent, and
28| retrospective review of the nedical necessity and
29| appropriateness of services or site of services; contracts
30| with selected health care providers; financial incentives or
31| disincentives related to the use of specific providers,
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services, or service sites; controlled access to and

coordi nati on of services by a case manager; and payor efforts
to identify treatnment alternatives and nodify benefit
restrictions for high-cost patient care.

Section 2. Subparagraph 1004.43(8)(b)12., Florida

Statutes, is subject to the Open Governnent Sunset Revi ew Act

of 1995 in accordance with section 119.15, Florida Statutes,

and shall stand repealed on COctober 2, 2009, unless revi ewed

and saved from repeal through reenactnent by the lLegislature.

Section 3. (1) The lLeqgislature finds that it is a

public necessity that trade secrets of the H Lee Mffitt

Cancer _Center _or its subsidiaries, as defined in section

688. 002, Florida Statutes, be confidential and exenpt from

public disclosure. In accordance with that definition, a

trade secret" consists of information that derives economc

value, actual or potential, fromnot being readily

ascertai nable by others and that is the subject of reasonable

efforts to maintain its secrecy. The Legqi sl ature has

determ ned that the disclosure of such information would

adversely affect the H Lee Mffitt Cancer Center and Research

Institute and its subsidiaries, which are resources of the

State of Florida, and would create an unfair conpetitive

advantage to a person receiving such information.

(2) Pursuant to section 119.15, Florida Statutes, the

Legi slature finds that the amendnent to subparadraph

1004.43(8)(b)10., Florida Statutes, referencing informtion

relating to nethods of nmanufacture or production, potentia

trade secrets, potentially patentable materials, or

proprietary information received, generated, ascertained, or

di scovered during the course of research conducted by the H

Lee Mbffit Cancer Center and Research Institute or any of its
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subsi di aries, and busi ness transactions resulting from such

research, does not substantially amend the existing exenption.

The Legislature finds and declares that each of the classes of

information specified neets the test of being a "trade secret"

within the neaning of termas defined in section 688.002,

Florida Statutes. To fulfill its |eqislative nmandate of

research, education, treatnment, prevention, and the early

detection of cancer, an exenption of confidential and

proprietary information relating to business transactions wll

allow the not-for-profit corporation and its subsidiaries to

more effectively partner with other researchers. Al though

information relating to business transactions nmay not qualify

as intellectual property, the terns and pricing of a research

transaction and, in sone cases, the very fact of a research

transaction may be considered confidential infornmation

concerning an entity. This exenption will assure collaborating

partners that their confidential business infornmation wll

remain confidential and exenpt from public disclosure if

shared with the not-for-profit corporation or its

subsidiaries. The lLegislature finds that the ability of the

not-for-profit corporation and its subsidiaries to conduct

neani ngf ul _scientific research and neet their obligations will

be significantly inpaired if certain proprietary business

information or scientific research is not made confidentia

and exenpt from public disclosure. Specifically, the

Legislature finds that it is a public necessity to nmake exenpt

and confidential proprietary business information or

scientific research that relates to nethods of manufacture or

production, potential trade secrets, patentable material

actual trade secrets as defined in section 688.002, Florida

Statutes, or proprietary infornmation received, generated,
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1| ascertained, or discovered by or through the not-for-profit

2| corporation or its subsidiaries because the disclosure of this
3| informati on would negate the benefit expected by exposing

4| valuable proprietary work to conpetitors. Business

5| transactions resulting fromscientific research nust be held
6| confidential and exenpt from public records requirenents

7| because the disclosure of such information would create an

8| unfair conpetitive advantage for the person receiving such

9| information. Such an advantage would adversely inpact the

10| not-for-profit corporation and its subsidiaries. If

11| confidential and exenpt information regarding research in

12| progress were released pursuant to a public records request,
13| others would be allowed to derive benefit fromthe research
14| without conpensation or reinbursenent to the not-for-profit
15| corporation or its subsidiaries. Wthout the exenptions

16| provided for in this act, the disclosure of confidential and
17| exenpt informati on would place the not-for-profit corporation
18| or its subsidiaries on an unequal footing in the marketpl ace
19| as conpared with other research conpetitors whose information
20| is kept confidential and exenpt. The Legislature finds that
21| disclosure of confidential and exenpt information would
22| adversely inpact the not-for-profit corporation or its
23| subsidiaries in fulfilling the m ssion of research
24 (3) The Legislature further finds that information
25| received by the not-for-profit corporation or its subsidiaries
26| froma person in this or another state or nation or the
27| Eederal Governnent which is otherw se exenpt or confidentia
28| pursuant to the laws of this or another state or nation or
29| pursuant to federal |law should remain exenpt or confidentia
30| because the highly confidential nature of cancer-related
31| research necessitates that the not-for-profit corporation or

7
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

SB 2922 First Engrossed

its subsidiaries be authorized to nmintain the status of

exenpt _or confidential information it receives fromthe

sponsors of research. Wthout the exenptions provided for in

this act, the disclosure of exenpt and confidentia

informati on would place the not-for-profit corporation on an

unequal footing in the marketplace as conpared with its

private health care and nedical research conpetitors that are

not required to disclose such exenpt and confidentia

information. The Leqgislature finds that the disclosure of such

exenpt _and confidential information would adversely inpact the

not-for-profit corporation or its subsidiaries in fulfilling

their mssion of cancer treatnent, research, and education.

Section 4. Subsection (9) of section 1004. 445, Florida

Statutes, is anended, and subsection (10) is added to said
section, to read

1004. 445 Florida Al zheiner's Center and Research
Institute. --

(9)(a) The following information is confidential and
exenpt fromthe provisions of s. 119.07(1) and s. 24, Art. |
of the State Constitution:

1. {8 Personal identifying information relating to
clients of programs created or funded through the Florida
Al zheiner's Center and Research Institute which is held by the
institute, the University of South Florida, or the State Board
of Education or by persons who provide services to clients of
programnms created or funded through contracts with the Florida
Al zhei mer's Center and Research Institute;

2.{b> Any nedical or health records relating to
patients which nay be created or received by the institute;

3. Proprietary confidential business information. As

used in this subparagraph, the term "proprietary confidentia

8
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1| business information" nmeans information, regardless of its

2| formor characteristics, which is owned or controlled by the

3| institute; is intended to be and is treated by the institute

4| as private and the disclosure of which would harm the business
5| operations of the institute; has not been intentionally

6| disclosed by the institute unless pursuant to | aw, an order of
7| a_court or adnministrative body, a leqgislative proceeding

8| pursuant to s. 5 Art. 11l of the State Constitution, or a

9| private agreenment that provides that the informati on may be

10| released to the public; and which is information concerning:
11 a. Trade secrets as defined in s. 688.002, including
12| information relating

13 te—Materials—that—relate to nmethods of manufacture or
14| production, potential trade secrets, potentially patentable

15| material, astval—t+ade—secerets—as—detinredinr—s—688-002- or

16| proprietary information received, generated, ascertained, or
17| di scovered during the course of research conducted by or

18| through the institute and busi ness transactions resulting from
19| such research,__and rei nbursenent nethodol ogies or rates. -

20 b. £ The identity of a donor or prospective donor to
21| the H-e+rida—Azheiwer—s—Center—andReseareh institute who

22| wishes to remain anonynous, and all information identifying

23| such donor or prospective donor =

24 c.£e> Any information received by the institute in the
25| performance of its duties and responsibilities which is

26| otherwi se confidential and exenpt by | aw_+—ard

27 d. £ Any information received by the institute froma
28| person from another state or nation or the Federal Governnent
29| which is otherwi se confidential or exenpt pursuant to that

30| state's or nation's |aws or pursuant to federal |aw._

31
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e. Internal auditing controls and reports of interna

audi tors.

f. Contracts for managed-care arrangenments, including

preferred provider organization contracts, health nmintenance

organi zation contracts, and exclusive provider organization

contracts, and any docunents directly relating to the

neqgoti ati on, performance, and inplenmentation of any such

contracts for nmnaged-care arrangenents.

g. Bids or other contractual data, banking records,

and credit adgreenents the disclosure of which would inpair the

efforts of the institute to contract for goods or services on

favorable terns.

h. Information relating to private contractual data,

the disclosure of which would inpair the conpetitive interest

of the provider of the information.

i. Corporate officer and enpl oyee personne

i nf ormation.

j- Information relating to the proceedi ngs and records

of the credentialing panels and conmi ttees and of the

governi ng board of the institute relating to credentialing.

k. Mnutes of exenpt neetings of the governing board

of the institute.

|. Information that reveals plans for nmarketing

services that the institute reasonably expects to be provided

by conpetitors.

As used in this subparagraph, the term "managed care" neans

systenms or techniques generally used by third-party payors or

their agents to affect access to and control paynent for

health care services. Minaged-care techni ques nost often

10
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include one or nore of the followi ng: prior, concurrent, and

retrospective review of the nedical necessity and

appropri ateness of services or site of services; contracts

with selected health care providers; financial incentives or

di sincentives related to the use of specific providers,

services, or service sites; controlled access to and

coordination of services by a case nmanager; and payor efforts

to identify treatnent alternatives and nodify benefit

restrictions for high-cost patient care.

(b) The Auditor Ceneral, the Ofice of Program Policy

Anal ysis and Governnment Accountability, and the State Board of

Education, pursuant to their oversight and auditing functions,

shal|l be given access to all proprietary confidential business

informati on upon request and wi thout subpoena and nust

maintain the confidentiality of information so received.

(c) Any governnental entity that denonstrates a need
to access such confidential and exenpt information in order to
performits duties and responsibilities shall have access to
such informati on and shall otherw se keep such information
confidential and exenpt.

(d) This subsection seetien is subject to the Open
Gover nment Sunset Revi ew Act of 1995 in accordance with s.
119. 15 and shall stand repeal ed on October 2, 2009 20666,
unl ess revi ewed and saved from repeal through reenactnent by
the Legi sl ature.

(10)(a) Meetings or portions of neetings of the

governing board of the Florida Al zheinmer's Center and Research

Institute at which information is discussed that i s nade

confidential and exenpt pursuant to subsection (9) are exenpt
froms. 286.011 and s. 24(b), Art. | of the State

Constitution.
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(b) This subsection is subject to the Open Governnent

Sunset Review Act of 1995 in accordance with s. 119.15 and

shal |l stand repealed on October 2, 2009, unless reviewed and

saved from repeal through reenactnment by the lLegislature.

Section 5. The legislature finds that it is a public

necessity that proprietary confidential business infornmation

owned or _controlled by the Florida Al zheiner's Center and

Research Institute, which includes reinbursenent nethodol ogi es

or rates; internal auditing controls and reports of interna

auditors; contracts for managed-care arrangenents and any

docunments directly relating to the negotiation, performnce,

and i npl enentation of any such contracts for nmanaged-care

arrangenents; bids or other contractual data, banking records,

and credit agreenents; infornmation relating to private

contractual data; corporate officer and enpl oyee personne

information; information relating to the proceedi ngs and

records of the credentialing panels and committees and of the

governi ng board of the institute relating to credentialing;

m nutes of neetings of the governing board of the institute;

and information that reveals plans for marketing services that

the institute reasonably expects to be provided by conpetitors

be held confidential and exenpt from public disclosure. The

institute nmust conpete directly with its private-sector

counterparts. Its econom c survival depends on the institute s

ability to so conpete. As such, these exenptions are necessary

because release of this information would adversely inpact the

institute in the conpetitive health care and nedical research

environnent. Disclosure of such infornmation would place the

institute on an unequal footing in the marketplace as conpared

with private health care providers that are not required to

di scl ose such confidential and exenpt information. The highly
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1| confidential nature of Alzheiner-related research discoveries
2| necessitates that the institute be authorized to maintain

3| confidential information it receives from or generates for

4| the sponsors of its research. Accordingly, disclosure of such
5[ information would i npede the effective and efficient

6| administration of the Florida Al zheiner's Center and Research
7| Institute and would create an unfair conpetitive advantage for
8| persons or entities receiving such information. Also, such

9| information is of a sensitive, personal nature regarding

10| corporate officers and enpl oyees. Disclosure of such

11| information could be harnful to the officer or enployee. It is
12| likewise a public necessity that certain neetings or portions
13| of meetings of the governing board of the institute be closed
14| in order to protect the conpetitive interest of the institute
15| and to guarantee the ability of the governing board to fulfill
16| its Alzheinmer's disease research and teaching nission for the
17| benefit of the public. Furthernore, disclosing information

18| made confidential and exenpt pursuant to the institute s

19| public records exenption via an open neeting defeats the
20| purpose of the public records exenption
21 Section 6. |f any provision of this act or its
22| application to any person or circunmstance is held invalid, the
23| invalidity does not affect other provisions or applications of
24| the act which can be given effect without the invalid
25| provision or application, and to this end the provisions of
26| this act are declared severable.
27 Section 7. This act shall take effect upon becomng a
28| | aw.
29
30
31
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