Florida Senate - 2004 SB 3024
By Senator Snith

14-1301- 04 See HB 1687

1 A bill to be entitled

2 An act relating to insurers; anending s.

3 626.854, F.S.; limting the scope of a public

4 adjuster's authority; requiring public

5 adj usters to provide certain information and

6 nmake certain disclosures; prohibiting a public
7 adjuster fromrestricting access to certain

8 entities and comunications with certain

9 entities; requiring public adjusters to submnit
10 certain recorded statenents and sworn

11 exam nations under certain circunstances;

12 anmending s. 631.021, F.S.; authorizing certain
13 domiciliary courts to exercise exclusive

14 jurisdiction over certain persons under certain
15 ci rcunstances; specifying the Grcuit Court of
16 Leon County as having exclusive jurisdiction

17 over certain proceedings and cl ai ns; anendi ng
18 s. 631.041, F.S.; entitling the estates of

19 certain injured insurers to actual dammges;
20 aut hori zing a receivership court to inpose
21 addi ti onal sanctions; anmending s. 631. 0515,
22 F.S.; subjecting certain nanagi ng genera
23 agents or hol ding conpanies to court
24 jurisdiction under certain circunstances;
25 anending s. 631.141, F.S.; specifying certain
26 expenses as admi nistrative and recoverable by a
27 receiver in certain proceedings; anendi ng s.
28 631. 205, F.S.; specifying that entry of certain
29 orders does not constitute anticipatory breach
30 of certain contracts or serve as grounds for
31 certain adverse contract actions by a
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1 reinsurer; creating s. 631.206, F.S.; voiding

2 certain contractual arbitration provisions by

3 insurers in receivership; specifying a

4 repl acenent arbitration provision; anending s.

5 631. 261, F.S.; voiding certain transfers or

6 liens nade by certain persons prior to certain

7 del i nquency proceedi ngs; specifying a criterion

8 for making certain transfers; anending ss.

9 631. 262 and 631.263, F.S.; specifying a

10 criterion for making certain transfers;

11 creating s. 631.400, F.S.; requiring a receiver

12 to deposit certain estate funds of a |iquidated
13 i nsurance conpany into a separate closed estate
14 account under certain circunstances; specifying
15 use of such funds by the Division of

16 Rehabi litation and Liquidation of the

17 Departnent of Financial Services for certain

18 pur poses; specifying nonreversion of certain

19 funds to the state but retention for certain
20 uses; providing an effective date.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Section 626.854, Florida Statutes, is
25 | anended to read:
26 626. 854 "Public adjuster" defined; prohibitions;
27 | disclosure requirenents.--The Legislature finds that it is
28 | necessary for the protection of the public to regulate public
29 | insurance adjusters and to prevent the unauthorized practice
30| of law
31

2
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPRER O

Florida Senate - 2004 SB 3024
14-1301-04 See HB 1687

(1) A "public adjuster" is any person, except a duly
licensed attorney at |aw as hereinafter in s. 626.860
provi ded, who, for noney, commission, or any other thing of
val ue, prepares, conpletes, or files an insurance claimform
for an insured or third-party claimant or who, for noney,
conmi ssion, or any other thing of value, acts or aids in any
manner on behal f of an insured or third-party clainmant in
negotiating for or effecting the settlenent of a claimor
clains for |oss or damage covered by an insurance contract or
who advertises for enploynent as an adjuster of such clains,
and al so i ncludes any person who, for nopney, conm ssion, or
any other thing of value, solicits, investigates, or adjusts
such clai ns on behal f of any such public adjuster

(2) This definition does not apply to:

(a) A licensed health care provider or enployee
t hereof who prepares or files a health insurance claimformon
behal f of a patient.

(b) A person who files a health claimon behalf of
anot her and does so wi thout conpensation

(3)(a) A public adjuster may not give |egal advice. A
public adjuster may not act on behalf of or aid any person in
negotiating or settling a claimrelating to bodily injury,
death, or nonecononic damages, or issues relating to

extra-contractual danages, violations of part | X, tort clains,

statutory interest, or costs and attorney's fees.

(b) A public adjuster nust provide to the insurer and

its representatives, together with the notice of

representation, a conplete copy of any contract between the

public adjuster and the insured or claimnt. The public

adj uster nust also provide the insurer and its representatives

with a copy of any anended, revised, or supplenental contract
3
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entered into at any point during the clains handling process

i mmedi ately upon entering into such anended, revised, or

suppl enental contract. Disclosures under this paragraph shal

be in a formspecified by rule of the Financial Services

Commi ssi on.

(c) A public adjuster nust disclose to his or her

client and to the insurer any direct or indirect interest the

public adjuster may have, and any conpensation, referral fee,

or other consideration the public adjuster nay receive from

any person performng services in connection with the

adjustnment of a claimor the repair or replacenment of insured

property.

(d) A public adjuster nmay not at any tine restrict

access to an insured, a claimant, or insured property by an

i nsurer, conpany adjuster, independent adjuster, attorney, or

ot her person acting on behalf of the insurer.

(e) A public adjuster may not, in connection with any

claim refuse to speak with an insurer, conpany adjuster

i ndependent adj uster, attorney, or other person acting on

behal f of the insurer. A public adjuster shall provide a

recorded statenent and an exam nati on under oath upon request

of an insurer, conpany adjuster, independent adjuster

attorney, or other person acting on behalf of the insurer

(4) For purposes of this section, the term"insured"
i ncludes only the policyhol der and any beneficiaries nanmed or
simlarly identified in the policy.

Section 2. Subsection (6) is added to section 631.021
Fl orida Statutes, to read

631.021 Jurisdiction of delinquency proceedi ng; venue;
change of venue; exclusiveness of renedy; appeal.--
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(6) The domiciliary court acquiring jurisdiction over

persons subject to this section nmay exerci se excl usive

jurisdiction to the exclusion of all other courts, except as

limted by the provisions of this section. Upon the issuance

of an order of conservation, rehabilitation, or liquidation

the Circuit Court of Leon County shall have excl usive

jurisdiction with respect to assets or property of any insurer

subj ect to such proceedings and clains against said insurer's

assets or property.
Section 3. Subsection (6) is added to section 631. 041,
Fl orida Statutes, to read

631.041 Automatic stay; relief from stay;
i njunctions. --
(6) The estate of an insurer in rehabilitation or

liquidation which is injured by any willful violation of an

applicable stay or injunction shall be entitled to actua

damages, including costs and attorney's fees, and, in

appropriate circunstances, the receivership court nmay inpose

addi ti onal sancti ons.
Section 4. Section 631.0515, Florida Statutes, is
amended to read:

631. 0515 Appointment of receiver; insurance hol ding
conpany. - - A del i nquency proceedi ng pursuant to this chapter
constitutes the sole and excl usive nethod of dissol ving,
liquidating, rehabilitating, reorganizing, conserving, or
appointing a receiver of a Florida corporation which is not
i nsolvent as defined by s. 607.01401(16); which through its
shar ehol ders, board of directors, or governing body is
deadl ocked in the nanagenent of its affairs; and which
directly or indirectly owns all of the stock of a Florida
donestic insurer. The departnent nmay petition for an order
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directing it to rehabilitate such corporation if the interests
of policyholders or the public will be harnmed as a result of

t he deadl ock. The departnent shall use due diligence to
resolve the deadl ock. Whether or not the departnent petitions
for an order, the circuit court shall not have jurisdiction
pursuant to s. 607.271, s. 607.274, or s. 607.277 to dissolve,
liquidate, or appoint receivers with respect to, a Florida
corporation which directly or indirectly ows all of the stock
of a Florida donmestic insurer and which is not insolvent as
defined by s. 607.01401(16). However, a managi ng general agent

or holding conmpany with a controlling interest in a donestic

insurer inthis state is subject to jurisdiction of the court

under the provisions of s. 631.025.

Section 5. Paragraph (a) of subsection (7) of section
631. 141, Florida Statutes, is anended to read:

631. 141 Conduct of delingquency proceeding; donestic
and alien insurers.--

(7)(a) In connection with a delinquency proceedi ng,
t he departnment nmay appoint one or nore special agents to act
for it, and it may enpl oy such counsel, clerks, and assistants
as it deens necessary. The conpensation of the special agents,
counsel, clerks, or assistants and all expenses of taking
possessi on of the insurer and of conducting the proceedi ng
shal |l be fixed by the receiver, subject to the approval of the
court, and shall be paid out of the funds or assets of the
i nsurer. Such expenses are adninistrative expenses and are

recoverable by the receiver in any actions in which the

receiver is authorized or entitled to recover its

admi ni strative expenses.Wthin the limts of duties inposed

upon them special agents shall possess all the powers given
to and, in the exercise of those powers, shall be subject to
6
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all duties inposed upon the receiver with respect to such
pr oceedi ng.

Section 6. Section 631.205, Florida Statutes, is
amended to read:

631. 205 Rei nsurance proceeds.--All reinsurance
proceeds payabl e under a contract of reinsurance to which the
insolvent insurer is a party are to be paid directly to the
domciliary receiver as general assets of the receivership
estate unless the reinsurance contract contains a clause which
specifically names the insolvent insurer's insured as a direct
beneficiary of the reinsurance contract. The entry of an order

of conservation, rehabilitation, or liquidation shall not be

deened an anticipatory breach of any reinsurance contract, nor

shall it be grounds for retroactive revocation or retroactive

cancel |l ation of any reinsurance contracts by the reinsurer.

Section 7. Section 631.206, Florida Statutes, is
created to read
631.206 Arbitration.--1f an insurer in receivership

has entered into an agreenent containing an arbitration

provision for resolution of disputes, that provision is void

and shall be replaced by operation of law with the foll ow ng

provi si on:
Any controversy or claimarising out of or

relating to this contract, or the breach

t hereof, shall be settled by arbitration

pursuant to the Anerican Arbitration

Associ ati on Commercial Arbitration Rul es and

chapter 682, Florida Statutes, and judgnent on

the award rendered by the arbitrators shall be

entered by the receivership court. Venue shal

be in Leon County, Florida. Disputes shall be
7
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submitted to a panel of three arbitrators, one

to be chosen by each party and the third by the

two so chosen. Arbitrators shall be sel ected

froma |list of potential qualified arbitrators

with 10 years' experience involving the

i nsurance industry. |If the parties do not agree

upon the qualifications of a nediator, each

party shall select its nediator froma |list of

potential nediators approved by the

receivership court.
Section 8. Subsection (1) of section 631.261, Florida
Statutes, is anended, and subsection (4) is added to that

section, to read

631. 261 Voi dable transfers.--

(1)(a) Any transfer of, or lien upon, the property of
an insurer or affiliate which is nade or created within 4
nmonths prior to the comencenent of any delinquency proceeding
under this chapter which gi ves wth—the—intent—of—giving—to
any creditor of the insurer a preference or enables of
erabHng the creditor to obtain a greater percentage of her or
his debt than any other creditor of the sane cl ass;—ant—whiech

. L I r b o
betH-eve—that—such—preference—wtH—oceur—shal | be voi dabl e

(b) Any transfer of, or lien upon, the property of an

insurer or affiliate which is nade or created between 4 nonths

and 1 year prior to the commencenent of any delinquency

proceedi ng under this chapter is void if such transfer or lien

inured to the benefit of a director, officer, enployee,

st ockhol der, nmenber, subscriber, affiliate, managi ng genera

agent, or insider or any relative of any director, officer,
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1| enpl oyee, stockhol der, nenber, subscriber, affiliate, managing
2 | general agent, or insider

3 (4) For purposes of this section, a transfer is not

4| nade or created until the insurer or affiliate has acquired
5|rights in the property transferred.

6 Section 9. Paragraph (e) of subsection (2) of section
7] 631.262, Florida Statutes, is redesignated as paragraph (f)

8 | and anended, and new paragraph (e) is added to that

9 | subsection, to read

10 631.262 Transfers prior to petition.--

11 (2) Transfers shall be deened to have been nade or

12 | suffered, or obligations incurred, when perfected according to
13| the following criteria:

14 (a) A transfer of property other than real property
15 | shall be deened to be made or suffered when it becones so far
16 | perfected that no subsequent |ien obtainable by |egal or

17 | equi tabl e proceedings on a sinple contract coul d becone

18 | superior to the rights of the transferee.:

19 (b) A transfer of real property shall be deenmed to be
20 | made or suffered when it becones so far perfected that no
21 | subsequent bona fide purchaser fromthe insurer could obtain
22 | rights superior to the rights of the transferee.:
23 (c) A transfer which creates an equitable |ien shal
24 | not be deened to be perfected if there are avail abl e neans by
25 | which a legal lien could be created. +-
26 (d) Any transfer not perfected prior to the filing of
27 | a petition in a delingquency proceeding shall be deened to be
28 | made i medi ately before the filing of a successful petition.;i
29 (e) For the purposes of this section, a transfer is
30| not made until the insurer or affiliate has acquired rights in
31| the property transferred.
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1 (f) te)y Paragraphs (a)-(e)teyrapply whet her or not

2| there are or were creditors who m ght have obtained any liens
3| or persons who night have becone bona fide purchasers.

4 Section 10. Subsection (6) is added to section

5| 631.263, Florida Statutes, to read

6 631.263 Transfers after petition.--

7 (6) For the purposes of this section, a transfer is

8 | not made until the insurer or affiliate has acquired rights in
9| the property transferred.

10 Section 11. Section 631.400, Florida Statutes, is

11 | created to read:

12 631.400 d osed estate account. --

13 (1) If unclained funds remain in the estate of a

14 | liquidated i nsurance conpany after the estate is closed or a
15| receiver recovers funds in an estate of a |liquidated insurance
16 | conpany after the estate is closed, the receiver shall deposit
17 | those funds when received into a separate cl osed estate

18 | account.

19 (2) Funds received and deposited in the account

20 | pursuant to subsection (1) shall be used by the Division of

21| Rehabilitation and Liquidation of the Departnment of Financi al
22 | Services to defray the division' s expenses in the di scharge of
23| its duties as prescribed by law, including the initiation of
24 | del i nquency proceedings and all other legitinmte expenses

25| relating to the discharge of the duties inposed in and charged
26 | to the division

27 (3) If, at the end of any fiscal year, a bal ance of

28| funds remains in a cl osed estate account, such bal ance shal

29 | not revert to the general fund of the state but shall be

30| retained in the closed estate account to be used for the

31| purposes set forth in subsection (2).
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Section 12. This act shall take effect upon beconming a
| aw.
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