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1 A bill to be entitled
2 An act relating to prescription drug practices;
3 providing definitions; providing that a
4 pharmacy benefits nmanager owes a fiduciary duty
5 to covered entities and individuals; providing
6 duties and responsibilities of a pharnmacy
7 benefits manager; providing criteria for
8 di spersing substitute prescription drugs;
9 requiring a pharmacy benefits manager to pass
10 on certain paynents to covered entities or
11 i ndividuals; restricting a pharnmacy benefits
12 manager fromcontracting in a manner
13 inconsistent with this act; providing that any
14 agreenent to waive the provisions of this act
15 is against public policy; providing that a
16 violation of this act is a violation of the
17 Fl ori da Deceptive and Unfair Trade Practices
18 Act; authorizing private civil actions and
19 civil action by the Attorney General; providing
20 for injunctive relief, civil penalties, costs,
21 expert fees, and attorney's fees; providing for
22 di spensation of Canadi an prescription drugs;
23 providing criteria for such dispensation
24 providing for purchase of Canadi an prescription
25 nedi ci nes; providing definitions; requiring
26 that certain nedications be purchased at a
27 certain rate; exenpting pharmacy benefits
28 managers fromcertain requirenents and actions
29 for certain dispensations; providing an
30 ef fective date.
31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Prescription drug practices.--

(1) As used in this section

(a) "Covered entity" nmeans a nonprofit hospital

nedi cal service organi zation, insurer, health coverage plan

or health nmmintenance organi zation licensed in this state; a

heal t h program adni ni stered by the Departnent of Health in the

capacity of provider of health coverage; or an enpl oyer, |abor

uni on, or other group of persons organized in this state that

provides health coverage to covered individuals who are

enpl oyed or reside in this state. Covered entity does not

include a health plan that provides coverage only for

accidental injury, specified disease, hospital indemity,

Medi care suppl enent, disability incone, or other long-term

care.

(b) "Covered individual" neans a nenber, participant,

enrol |l ee, contract holder, policy holder, or beneficiary of a

covered entity who is provided health coverage by the covered

entity. Covered individual includes a dependent or other

person provided health coverage through a policy, contract, or

pl an for a covered individual

(c) "Generic drug" neans a chenically equival ent copy

of a brand-name drug with an expired patent.

(d) "Labeler" neans an entity or person that receives

prescription drugs froma manufacturer or whol esal er and

repackages those drugs for later retail sale and has a | abel er

code fromthe United States Food and Drug Administration

(e) "Pharnacy benefits nmanagenent" neans the

procurenent of prescription drugs at a negotiated rate for

di spensation within this state to covered individuals, the
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adm ni stration or nanagenent of prescription drug benefits

provided by a covered entity for the benefit of covered

i ndividuals, or any of the follow ng services provided with

regard to the adm nistration of pharmacy benefits:

1. Mil service pharnacy.

2. Cains processing, retail network managenent, and

payrment of clains to pharnacies for prescription drugs

di spensed to covered individual s.

3. dinical fornulary devel opnent and nanagenent

servi ces.
4., Rebate contracting and adm nistration.

5. Patient conpliance, therapeutic intervention, and

generic substitution prograns.

6. Di sease nanagenent prograns.

(f) "Pharnmacy benefits manager" neans an entity that

perforns pharnmacy benefits nmanagenent, including a person or

entity acting in a contractual or enploynent rel ationship.

(2) A pharmacy benefits nmanager owes a fiduciary duty

to covered entities and individuals and shall discharge that

duty in accordance with the provisions of state and federa

| aw. A pharnmacy benefits nmanager shall

(a) Performduties with care, skill, prudence, and

diligence and in accordance with the standards of conduct

applicable to a fiduciary in an enterprise of a like character

and with |ike ains.

(b) Discharge duties with respect to the covered

entity and covered individuals solely in the interests of the

covered individuals and for the prinmary purpose of providing

benefits to covered individuals and defrayi ng reasonabl e

expenses of admi nistering health pl ans.
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(c) Notify the covered entity in witing of any

activity, policy, or practice of the pharnacy benefits manager

that directly or indirectly presents any conflict of interest

with the duties inposed by this section.

(d) Provide to a covered entity all financial and

utilization information requested by the covered entity

relating to the provision of benefits to covered individuals

t hrough that covered entity and all financial and utilization

information relating to services to that covered entity. A

phar nacy benefits manager providing information under this

par agraph shall conply with all rules established pursuant to

section 465.017, Florida Statutes, in handling such

information. Information designated as confidential by a

pharnacy benefits manager and provided to a covered entity

under this paragraph may not be disclosed to any person

wi thout the consent of the pharmacy benefits nmanager, except

that disclosure may be made in a court filing under the

Fl orida Deceptive and Unfair Trade Practices Act or when

aut hori zed by that act or ordered by a court of this state for

good cause shown.

(e) Transfer in full to the covered entity or covered

i ndi vidual s any benefit or paynment received in any formby the

pharmacy benefits nmanager as a result of the prescription drug

substi tution.

(f) Disclose to the covered entity all financial terns

and arrangenents for renuneration of any kind that apply

bet ween t he pharnmacy benefits manager and any prescription

drug manufacturer or labeler, including, without linitation

fornul ary managenent and drug-switch prograns, educationa

support, clainms processing, and pharmacy network fees that are

charged fromretail pharnacies and data sal es fees.
4
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(3) Wth regard to the dispensation of a substitute

prescription drug for a prescribed drug to a covered

i ndi vidual, the pharmacy benefits nmanager

(a) May substitute a lower-priced generic drug for a

hi gher-priced prescribed drug.

(b) May not substitute a higher-priced generic drug

for a lower-priced prescribed drug.

(c) Shall consult with the prescribing health

prof essional or that person's authorized representative.
(d) Shall disclose the costs of both drugs to the
covered individual and the covered entity and any benefit or

payrment directly or indirectly accruing to the pharmacy

benefits manager as a result of the substitution.

(e) Shall obtain the approval of the prescribing

heal th professional or that person's authorized representative

for the substitution.

(4) A pharmacy benefits nmanager that derives any

payrment or benefit for the di spensation of prescription drugs

based on volune of sales for certain prescription drugs or

cl asses or brands of drugs shall pass on that paynent or

benefit, in full, to the covered entity or covered

i ndi vi dual s.

(5) A pharmacy benefits nanager nay not, in a contract

with a covered entity, prescription drug nmanufacturer, or

| abel er, accept or agree to an obligation that is inconsistent

with the fiduciary duties inposed by state or federal |aw.

(6) Any agreenent to waive the provisions of this

section is against public policy and is void.

(7) Awviolation of this sectionis a violation of the

Fl orida Deceptive and Unfair Trade Practices Act. Conpliance
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1| with this section may be enforced through a private civil

2| action or a civil action by the Attorney Ceneral

3 (a) A covered entity, covered individual, or other

4 | person injured as a result of a violation of this section is
5]eligible to bring a private civil action pursuant to the

6| Florida Deceptive and Unfair Trade Practices Act.

7 (b) Acivil action by the Attorney CGeneral pursuant to
8| this section is subject to the provisions of the Florida

9 | Deceptive and Unfair Trade Practices Act. Each violation of
10| this section is a separate civil violation for which the

11| Attorney CGeneral nmay obtain, in addition to other renedies,
12 |l injunctive relief and a fine in an anount not to exceed

13 |$10, 000 per violation, plus the costs of suit, including

14 | necessary and reasonabl e investigative costs, reasonabl e

15 | expert fees, and reasonable attorney's fees.

16 Section 2. D spensing of Canadi an

17 | prescriptions.--Notw thstanding any other provision of law, a
18 | pharnacist licensed in this state shall be pernmitted to

19 | di spense, sell, market, or deliver a prescription that was
20| originally dispensed by a Canadi an pharnacy, or otherwi se
21| legally inported from Canada, provided that:

22 (1) The pharnaci st has reason to believe that the

23 | prescription for such nedication is valid.

24 (2) Such nedication is eligible for inportation from
25 | Canada pursuant to applicable federal |aw.

26 (3) The pharnmaci st does not believe that the

27 | nedication is counterfeit.

28 Section 3. Purchase of Canadi an nedications. --

29 (1) As used in this section, the term

30 (a) "Canadian | ower cost alternative" neans any

31 | nedication that:
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1 1. Has been certified by the United States Departnent
2| of Health and Human Services or its designee as eligible for
3| inportation from Canada pursuant to federal |aw

4 2. |Is offered for sale by a Canadi an drug whol esal er
5] at a price lower in anbunt than the average whol esale price of
6 | such nedication in the United States.

7 (b) "Lowest Canadi an cost alternative" neans the

8 | anount of the |lowest price at which a Canadi an | ower - cost

9] alternative is offered for sale by any drug whol esal er

10 (2) Any nedication the cost of which is reinbursed or
11| financed in whole or in part by state revenues shall be

12 | purchased at a rate not higher than the | owest Canadi an cost
13| alternative, if any.

14 (3) A pharmacy benefits manager shall be exenpt from
15 all of the mandatory requirenents and obligations, as well as
16 | fromthe civil enforcenment provisions, set forth in this act
17 | for all nedication that is dispensed to a covered individua
18 | if such nedication neets the definition of a | owest Canadi an
19 | cost alternative for purposes of this section.
20 Section 4. This act shall take effect July 1, 2004.
21
22
23
24
25
26
27
28
29
30
31
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