CS for SB 338 First Engrossed

1 A Dbill to be entitled

2 An act relating to brownfield | oan guarantees;
3 anending s. 376.79, F.S.; revising the

4 definition of "brownfield sites"; anmending s.

5 376.80, F.S.; revising a condition under which
6 a local governnent is required to designhate a
7 brownfield area; revising a required conponent
8 of a brownfield site rehabilitation agreenent;
9 revising a requirenment of a contractor

10 performng site rehabilitation programtasks;
11 revising contractor requirenments that nust be
12 certified to the Department of Environnenta

13 Protection; revising and providing additiona
14 i nsurance requirenents; amending s. 376.82

15 F.S.; revising termnology with respect to

16 eligibility to participate in the browfield
17 rehabilitation program authorizing a county
18 and the Departnment of Environnmental Protection
19 to enter into a witten agreenent for the
20 per formance, funding, and rei nmbursenent of
21 i nvestigative and renedi al acts necessary for a
22 property that escheats to the county; anendi ng
23 s. 376.86, F.S.; revising certain restrictions
24 on investing funds maintained in the Inland
25 Protection Trust Fund; providing a schedule for
26 | egi slative review of the Brownfield Areas Loan
27 Guarantee Program providing an effective date
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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1 Section 1. Subsection (3) of section 376.79, Florida
2| Statutes, is anmended to read:

3 376.79 Definitions relating to Brownfields

4| Redevel opnent Act.--As used in ss. 376.77-376.85, the term

5 (3) "Brownfield sites" neans real property, the

6| expansion, redevel opnent, or reuse of which may be sites—that
7

8

9| conplicated by actual or perceived environnenta

10| contam nati on.

11 Section 2. Paragraph (b) of subsection (2), paragraph
12| (c) of subsection (5), paragraph (b) of subsection (6) and

13| subsection (7) of section 376.80, Florida Statutes, are

14| amended to read:

15 376.80 Brownfield program adm nistration process.--
16 (2)

17 (b) A local government shall designate a brownfield
18| area under the provisions of this act provided that:

19 1. A person who owns or controls a potentia
20| brownfield site is requesting the designati on and has agreed
21| to rehabilitate and redevel op the brownfield site;
22 2. The rehabilitation and redevel opnent of the
23| proposed brownfield site will result in econonic productivity
24| of the area, along with the creation of at |east 10 new
25| permanent jobs at the brownfield site, whether full-tinme or
26| part-tinme, which are not associated with the inplenentation of
27| the brownfield site rehabilitati on agreenent and are not
28| associated with redevel opment project denplition or
29| construction activities pursuant to the redevel opment
30| agreenent required under paragraph (5)(i) er—an—agreerents
31| betweenthepersonresponsiblefor siterehabitationandthe

2
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3. The redevel opment of the proposed brownfield site

is consistent with the | ocal conprehensive plan and is a
perm ttabl e use under the applicable |ocal |and devel opnent
regul ati ons;

4. Notice of the proposed rehabilitation of the
brownfi el d area has been provi ded to nei ghbors and near by
residents of the proposed area to be designated, and the
person proposing the area for designation has afforded to
those receiving notice the opportunity for comments and
suggesti ons about rehabilitation. Notice pursuant to this
subsection nmust be made in a newspaper of general circulation
in the area, at least 16 square inches in size, and the notice
nmust be posted in the affected area; and

5. The person proposing the area for designation has
provi ded reasonabl e assurance that he or she has sufficient
financial resources to inplement and conplete the
rehabilitation agreenment and redevel opnent pl an.

(5) The person responsible for brownfield site
rehabilitation nust enter into a browfield site
rehabilitation agreement with the departnent or an approved
| ocal pollution control programif actual contam nation exists
at the brownfield site. The brownfield site rehabilitation
agreenent rnust include:

(c) A conmtnment to conduct site rehabilitation in
accordance with departnment quality assurance rul es an—approved
conprehenstre—guat-ty—assurance—prar—under—departrenrt—rul-es;

(6) Any contractor performng site rehabilitation

program tasks nmust denonstrate to the departnent that the

contractor:

3
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(b) Has obtained the necessary approvals for

conducting sanple collection and anal yses pursuant to apprevat
: . . I I

departnment rul es.

(7) The contractor who is perfornming the majority of

the site rehabilitation programtasks pursuant to a brownfield

site rehabilitation agreenent or supervising the performance

of such tasks by licensed subcontractors in accordance with

the provisions of s. 489.113(9) nust certify to the department

that the contractor:
(a) Conplies with applicable OSHA regul ati ons.
(b) Maintains workers' conpensation insurance for al

enpl oyees as required by the Florida Wrkers' Conpensation

Law.

(c) Maintains conprehensive general liability coverage
with linmts of not less than $1 nmillion per occurrence and $2
mllion general aggregate for bodily injury and property

damage and conprehensive autonobile liability coverage

FRsuranee With wamrm linits of not | ess than $2 at—east $1

mllion conbined single limt. The contractor shall al so

mai ntain pollution liability coverage with linmts of not |ess

than $3 million aggregate for personal injury or death, $1
nmllion per occurrence for personal injury or death, and $1
mllion per occurrence for property danmage. The contractor's

certificate of insurance shall nane per—elaimanrd—$t—wt+on
, TN e . :
. : I . . :
performance—of—work—under—the—proegram—destgrating the state

as an additional insured party.

4
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(d) Maintains professional liability insurance of at
least $1 million per claimeeedurrenree and $1 mllion annua
aggr egat e.

n : : "y :
the—rajorty—ofthework—at—a siteinaccordanrce—wths—
489113(9)—

Section 3. Subsection (1) of section 376.82, Florida
Statutes, is anmended, and paragraph (l) is added to subsection
(2) of said section, to read:

376.82 Eligibility criteria and liability
protection.--

(1) ELIGBILITY.--Any person who has not caused or
contributed to the contamination of a brownfield site on or
after July 1, 1997, is eligible to participate in the
brownfi el d rehabiHtatien program established in ss.
376.77-376.85, subject to the follow ng:

(a) Potential brownfield sites that are subject to an
ongoi ng formal judicial or admnistrative enforcenent action
or corrective action pursuant to federal authority, including,
but not limted to, the Conprehensive Environmental Response
Conpensation and Liability Act, 42 U S.C. ss. 9601 et seq., as
anended; the Safe Drinking Water Act, 42 U. S.C. ss. 300f-300i
as amended; the Clean Water Act, 33 U S.C. ss. 1251-1387, as
amended; or under an order fromthe United States
Envi ronnental Protection Agency pursuant to s. 3008(h) of the
Resource Conservation and Recovery Act, as anended (42
U S.CA s. 6928(h)); or that have obtained or are required to
obtain a permt for the operation of a hazardous waste
treatment, storage, or disposal facility; a postclosure
permt; or a permt pursuant to the federal Hazardous and

Solid Waste Amendments of 1984, are not eligible for

5
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1| participation unless specific exenptions are secured by a

2| menorandum of agreenent with the United States Environnenta

3| Protection Agency pursuant to paragraph (2)(g). A brownfield
4| site within an eligible brownfield area that subsequently

5| becones subject to formal judicial or adm nistrative

6| enforcement action or corrective action under such federa

7| authority shall have its eligibility revoked unless specific
8| exenptions are secured by a nmenorandum of agreenment with the
9| United States Environnental Protection Agency pursuant to

10| paragraph (2)(9).

11 (b) Persons who have not caused or contributed to the
12| contam nation of a brownfield site on or after July 1, 1997,
13| and who, prior to the departnent's approval of a brownfield
14| site rehabilitation agreenment, are subject to ongoing

15| corrective action or enforcenent under state authority

16| established in this chapter or chapter 403, including those
17| persons subject to a pending consent order with the state, are
18| eligible for participation in a browmfield site rehabilitation
19| agreenent eeorreetive—action if:

20 1. The proposed brownfield site is currently idle or
21| underutilized as a result of the contam nation, and

22| participation in the brownfield programw Il imediately,

23| after cleanup or sooner, result in increased economc

24| productivity at the site, including at a mininumthe creation
25| of 10 new permanent jobs, whether full-tine or part-tine,

26| which are not associated with inplenentation of the brownfield
27| site rehabilitation agreenent eer+eetive—actien—plan; and

28 2. The person is conplying in good faith with the

29| terns of an existing consent order or departnent-approved

30| corrective action plan, or responding in good faith to an

31
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enforcenent action, as evidenced by a determ nation issued by
the departnent or an approved | ocal pollution control program

(c) Potential brownfield sites owned by the state or a
| ocal government which contain contam nation for which a
governmental entity is potentially responsible and which are
al ready designated as federal brownfield pilot projects or
have filed an application for designation to the United States
Environnental Protection Agency are eligible for participation
in a brownfield site rehabilitati on agreenment eerreetive
aetion

(d) After July 1, 1997, petrol eum and drycl eaning
contamination sites shall not receive both restoration funding
assi stance available for the discharge under this chapter and
any state assistance avail able under s. 288.107. Nothing in
this act shall affect the cleanup criteria, priority ranking,
and other rights and obligations inherent in petroleum
contanmi nation and drycl eani ng contam nation site
rehabilitation under ss. 376.30-376.319, or the availability
of econom c incentives otherwi se provided for by |aw

(2) LIABILITY PROTECTI ON. - -

(1) Wien a property, including a browfield site,

escheats to a county, the county is not subject to any

liability inposed by this chapter or chapter 403 for

preexisting soil or groundwater contam nation due solely to

its ownership. However, this paragraph does not affect the

rights or liabilities of any past or future owners of the

escheated property and does not affect the liability of any

governnental entity for the results of its actions that create

or _exacerbate a pollution source. The county and the

Departnent _of Environnental Protection nay enter into a

witten agreenment for the performance, funding, and

7
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1| reinbursenent of the investigative and renedial acts necessary
2| for a property that escheats to the county.

3 Section 4. Subsections (3) and (8) of section 376.86
4| Florida Statutes, as anended by section 56 of chapter

5| 2003-399, Laws of Florida, are anended to read:

6 376.86 Brownfield Areas Loan Guarantee Program --

7 (3) The council may enter into an investnent agreenent
8| with the Departnent of Environmental Protection and the State
9| Board of Adm nistration concerning the iavestrenrt—ef—the

10| earnings—acerded—and—eolected—upon—the investnent of the

11| bal ance of funds maintained in the [nland Protection

12| Nenwandatery—tandReelamation Trust Fund. The investnment nust
13| be linmted as follows:

14 (a) Not nore than $5 million of the ipvestrent

15| earnings—earned—onthe—investrent—efthewnimum bal ance of

16| the I nland Protection Nenmandatery—tandReelamwation Trust Fund
17| in a fiscal year may be at risk at any tinme on | oan guarantees
18| or as loan |l oss reserves. O that amount, 15 percent shall be
19| reserved for investnent agreenments involving predom nantly
20| minority-owned busi nesses which neet the requirenments of
21| subsection (4).
22 (b) Such funds at risk at any tine Fhreinvestrent
23| earntngs may not be used to guarantee any | oan guaranty or
24| loan | oss reserve agreenent for a period |onger than 5 years.
25 (8) The council shall provide an annual report to the
26| Legislature by February 1 of each year describing its
27| activities and agreenents approved relating to redevel opnent
28| of brownfield areas. This section shall be reviewed by the
29| Legislature by January 1, 2007 Geteber—34—2663, and a
30| deternmination nmade related to the need to continue or nodify
31| this section. New | oan guarantees nmay not be approved in 2007
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2803 until the review by the Legislature has been conpl eted
and a determ nati on has been made as to the feasibility of

continuing the use of the Inland Protection Nerrandatery—tand
Reelamation Trust Fund to guarantee portions of |oans under

this section.

Section 5. This act shall take effect July 1, 2004.
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