F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0557 2004

1 A bill to be entitled

2 An act relating to insurance; anending s. 20.121, F. S.;

3 requiring the Division of Consuner Services of the

4 Depart ment of Financial Services to designate an enpl oyee
5 as primary contact for consuners on issues involving

6 si nkhol es; amending s. 626.9541, F.S.; specifying

7 addi tional circunstances as unfair nmethods of conpetition
8 and unfair or deceptive acts or practices; creating s.

9 626. 9742, F.S.; requiring insurers to provide certain
10 information to consuners upon refusing to insure due to
11 adverse underwriting information; creating s. 626.9743,
12 F.S.; specifying claimsettlenent practice requirenents
13 for notor vehicle insurance clains; authorizing the
14 departnment to adopt certain rules; creating s. 626. 9744,
15 F.S.; specifying clains settlenment practice requirenents
16 for property insurance clains; authorizing the departnment
17 to adopt certain rules; anending s. 627.4133, F. S.;
18 requiring insurers to notify a nortgage conpany for
19 failure to tinely pay a homeowner's prem um pursuant to an
20 escrow agreenent; providing for nortgage conpany
21 responsibility for certain costs relating to policy |apse
22 or reinstatenent and for |osses to the insured property
23 during the period of |apse; prohibiting cancellation or
24 nonrenewal of property insurance as a result of certain
25 clainms for water damage under certain conditions;
26 provi ding severability; providing an effective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
29

Page 1 of 11

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0557 2004
30 Section 1. Paragraph (h) of subsection (2) of section

31| 20.121, Florida Statutes, is anended to read:

32 20.121 Departnent of Financial Services.--There is created
33| a Departnent of Financial Services.

34 (2) DIVISIONS. --The Departnent of Financial Services shal
35| consist of the follow ng divisions:

36 (h) The Division of Consuner Services, which shall include
37| a Bureau of Funeral and Cenetery Services.

38 1. The Division of Consuner Services shall performthe

39| follow ng functions concerning products or services regul ated by
40| the Departnent of Financial Services or by either office of the
41| Financial Services Conm ssion:

42 a. Receive inquiries and conplaints fromconsuners. ;-

43 b. Prepare and disseninate such information as the

44| departnment deens appropriate to informor assist consuners. i

45 c. Provide direct assistance and advocacy for consuners

46| who request such assistance or advocacy. -

47 d. Wth respect to apparent or potential violations of |aw
48| or applicable rules by a person or entity licensed by the

49| departnent or by either office of the conm ssion, report such

50| apparent or potential violation to the appropriate division of
51| the departnent or office of the comm ssion, which nmay take such
52| further action as it deens appropriate.

53 e. Designate an enpl oyee of the division as prinmary

54| contact for consuners on issues relating to sinkholes.

55 2. Any person licensed or issued a certificate of
56| authority by the departnent or by the Ofice of |Insurance
57| Regulation shall respond, in witing, to the D vision of

58| Consuner Services within 20 days after receipt of a witten
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59| request for information fromthe division concerning a consuner

60| conplaint. The response nust address the issues and all egati ons
61| raised in this conplaint. The division may, in its discretion,
62| inpose an adm nistrative penalty for failure to conply with this
63| subparagraph in an anpbunt up to $2,500 per violation upon any
64| entity licensed by the departnment or the Ofice of Insurance

65| Regul ation and $250 for the first violation, $500 for the second
66| violation and up to $1,000 per violation thereafter upon any

67| individual licensed by the departnent or the O fice of Insurance
68| Regul ati on.

69 3. The departnment may adopt rules to inplenent the

70| provisions of this paragraph.

71 4. The powers, duties, and responsibilities expressed or
72| granted in this paragraph shall not limt the powers, duties,

73| and responsibilities of the Departnent of Financial Services,

74| the Financial Services Conmi ssion, the Ofice of |Insurance

75| Regulation, or the Ofice of Financial Regulation set forth

76| elsewhere in the Florida Statutes.

77 Section 2. Paragraphs (i) and (x) of subsection (1) of

78| section 626.9541, Florida Statutes, are anended to read:

79 626. 9541 Unfair nethods of conpetition and unfair or

80| deceptive acts or practices defined.--

81 (1) UNFAIR METHODS OF COWMPETI TI ON AND UNFAI R OR DECEPTI VE
82| ACTS.--The followi ng are defined as unfair nethods of

83| conpetition and unfair or deceptive acts or practices:

84 (i) Unfair claimsettlenment practices.--

85 1. Attenpting to settle clainms on the basis of an

86| application, when serving as a binder or intended to becone a

87| part of the policy, or any other material document which was
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88| altered without notice to, or know edge or consent of, the
89| insured;
90 2. A material msrepresentation nade to an insured or any

91| other person having an interest in the proceeds payabl e under
92| such contract or policy, for the purpose and with the intent of
93| effecting settlenment of such clains, |oss, or damage under such
94| contract or policy on less favorable terns than those provided
95| in, and contenplated by, such contract or policy; e+

96 3. Committing or performng with such frequency as to

97| indicate a general business practice any of the follow ng:

98 a. Failing to adopt and inplenment standards for the proper
99| investigation of clains;
100 b. Msrepresenting pertinent facts or insurance policy

101| provisions relating to coverages at issue;

102 c. Failing to acknowl edge and act pronptly upon

103| conmunications with respect to cl ai s;

104 d. Denying clainms wthout conducting reasonabl e

105| investigations based upon availabl e informtion;

106 e. Failing to affirmor deny full or partial coverage of
107| clainms, and, as to partial coverage, the dollar anount or extent
108| of coverage, or failing to provide a witten statenent that the
109 claimis being investigated, upon the witten request of the
110| insured within 30 days after proof-of-loss statenents have been
111| conpl eted,;

112 f. Failing to pronptly provide a reasonabl e explanation in
113| witing to the insured of the basis in the insurance policy, in
114| relation to the facts or applicable law, for denial of a claim

115| or for the offer of a conpronm se settlenent;
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116 g. Failing to pronptly notify the insured of any

117| additional information necessary for the processing of a claim
118| or
119 h. Failing to clearly explain the nature of the requested
120| information and the reasons why such information is necessary;
121| or

122 4. Mandating arbitration in an insurance contract or

123| policy with the intent of effecting settlenent of clains,

124| 1 osses, or damages under such contract, unless the conpany

125| offers the consuner the ability to enter into a contract w thout

126| this provision.

127 (x) Refusal to insure.--1n addition to other provisions of

128| this code, the refusal to insure, or continue to insure, any

129| individual or risk solely because of:

130 1. Race, color, creed, marital status, sex, or national
131| origin;

132 2. The residence, age, or |awful occupation of the

133| individual or the location of the risk, unless there is a

134| reasonable relationship between the residence, age, or |awf ul
135| occupation of the individual or the location of the risk and the
136| coverage issued or to be issued;

137 3. The insured' s or applicant's failure to agree to place
138| collateral business with any insurer, unless the coverage

139| applied for would provide liability coverage which is excess
140| over that provided in policies maintained on property or notor
141| vehicles;

142 4. The insured' s or applicant's failure to purchase

143| noni nsurance services or commodities, including autonobile

144| services as defined in s. 624.124;
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145 5. The fact that the insured or applicant is a public

146| official; er

147 6. The fact that the insured or applicant had been

148| previously refused i nsurance coverage by any insurer, when such
149| refusal to insure or continue to insure for this reason occurs
150, wth such frequency as to indicate a general business practice;

151 7. The existence of any water danage | oss that occurred

152| prior to the current or prospective ownership of a private

153| residence and was subsequently repaired at the property prior to

154| the current or prospective ownership of the property; or

155 8. Prior clains resulting froman act of God.
156 Section 3. Section 626.9742, Florida Statutes, is created
157| to read:

158 626. 9742 Reporting by insurers related to | oss

159| underwriting.--Wen an insurer refuses to provide coverage to an

160 applicant due to adverse underwiting i nfornmation, the insurer
161| shall:
162 (1) Provide to the applicant specific information

163| regarding the reasons for the refusal to insure.

164 (2) If the reason for the refusal to insure is based on a

165 loss underwiting history or report, upon request by the

166| applicant, provide the applicant with a copy of the |oss

167 underwiting history or report at no cost to the applicant.

168 Section 4. Section 626.9743, Florida Statutes, is created
169| to read:
170 626. 9743 Claimsettlenent practices relating to notor

171| vehicle insurance. --
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172 (1) This section applies to the adjustnent and settl| enent

173| of both first-party and third-party personal and conmerci al

174| notor vehicle insurance clains.

175 (2) If liability and danages owed under a policy are

176| reasonably clear, an insurer may not recommend that a third-

177| party claimant make a clai munder his or her own policy solely

178| to avoid paying the claimunder the policy issued by that

179 i nsur er .

180 (3) Each insurer that elects to repair a notor vehicle and

181| designates a specific repair shop for such repairs shall cause

182| the damaged vehicle to be restored to its physical condition

183| prior to the loss at no additional cost to the insured or third-

184| party claimant other than as stated in the policy.

185 (4) No insurer shall require the use of replacenent parts

186 in the repair of a notor vehicle unless the parts are at | east

187| equal in kind and quality to the original parts in ternms of fit,

188| quality, and perfornance.

189 (5) The departnent may adopt rul es establishing

190 requirenents applicable to the adjustnent and settl enent of

191| notor vehicle insurance clains. The rul es may include, but need
192| not be linmted to:

193 (a) Descriptions of nmethods that nmay be used by insurers

194| to adjust and settle notor vehicle total |osses, including cash

195| settlenents or replacenent notor vehicles.

196 (b) Standards to require that replacenent notor vehicles

197| be conparable to the damaged notor vehicle, including, but not

198| limted to, such factors as nanufacturer, nodel type, nodel

199 vyear, options, nileage, and availability.
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200 (c) Descriptions of nethods that nay be used by insurers

201| to derive the cost of cash settlenents for purposes of adjusting

202| and settling notor vehicle total |osses, including, but not

203| limted to, the consideration of cost of conparabl e notor

204| vehicles in the applicable area, the cost as determ ned by an

205| applicable source for notor vehicle valuation, and the cost as

206| determ ned by licensed deal er quotes in the applicabl e area.

207 (d) Requirenents which nust be net by any source for notor

208| vehicle valuation used by insurers for purposes of adjusting and

209| settling notor vehicle total |osses, including, but not linmted

210| to, the relative weight given to vehicle val ues determ ned by

211| geographic area, the nunber or percentage of vehicles and nodel

212| years included in the source, and the validity of val ues

213| determ ned by conparison to actual |ocal vehicle val ues.

214 (e) Standards for claimreductions based on charges for

215| betternent or depreciation or other charges.

216 (f) Standards for the settlenent of partial | osses based

217 on witten estinates obtained by insurers and cl ai nants,

218| including, but not limted to, options for cash settlenents and

219| agreenents with repair shops.

220 Section 5. Section 626.9744, Florida Statutes, is created
221| to read:

222 626. 9744 Claimsettlenent practices relating to property
223| insurance.--Unl ess ot herwi se provided by policy, when a

224| honeowner's insurance policy provides for the adjustnment and

225| settlenent of first-party | osses based on repair or replacenent

226| cost, the follow ng requirenents apply:

227 (1) Wien a loss requires repair or replacenent of an item

228| or part, any consequential physical danage incurred in making
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229| such repair or replacenment that is covered and not otherw se

230| excluded by the policy shall be included in the | oss. The

231| insured shall not have to pay for betternent required by

232| ordi nance or code or for any other cost except for the

233| applicabl e deductible, unless specifically excluded by the

234| policy.
235 (2) Wien a loss requires repair or replacenent of portions
236| of a hone, the repair or replacenent shall include adjoining

237| areas to the extent necessary to achieve a reasonably uniform

238| appearance. The departnent may adopt rul es governing the

239| determ nation of the area to which the uniform appearance

240| requirenent applies.

241 Section 6. Paragraph (b) of subsection (2) of section
242| 627.4133, Florida Statutes, is anmended, and subsection (4) is
243| added to said section, to read:

244 627.4133 Notice of cancellation, nonrenewal, or renewal
245 prem um - -

246 (2) Wth respect to any personal lines or commercia

247| residential property insurance policy, including, but not

248| |imted to, any honeowner's, nobile hone owner's, farnowner's,
249| condom ni um associ ati on, condom niumunit owner's, apartnent
250 building, or other policy covering a residential structure or
251| its contents:

252 (b) The insurer shall give the named insured witten

253| notice of nonrenewal, cancellation, or termnation at |east 90
254| days prior to the effective date of the nonrenewal,

255| cancellation, or termnation. The notice nust include the reason
256| or reasons for the nonrenewal, cancellation, or term nation,
257| except that:
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258 1.a. Wen cancellation is for nonpaynent of prem um at

259| least 10 days' witten notice of cancellation acconpanied by the
260| reason therefor shall be given.

261 b. When a nortgage conpany i s responsible for making a

262| residential property insurance prem um paynent pursuant to an

263| escrow agreenent and fails to pay the premumin a tinely

264| manner, the insurer shall nail the witten notice required by

265| sub-subparagraph a. to the nortgage conpany, with a copy to the

266| insured, notifying the nortgage conpany that the policy wll

267| | apse. Upon receiving such notice, the nortgage conpany shal

268| nmake the required prenm um paynment and the insurer shal

269| reinstate the policy upon receipt of the required prem um

270 During any period of tinme in which property insurance coverage

271| has |l apsed due to the failure of a nortgage conpany to remt

272| such escrowed prenm um paynments, the nortgage conpany is

273| responsible for any loss to the insured property. Al additional

274| costs or fees to reinstate insurance coverage as the result of a

275| failure of a nortgage conpany to renit such escrowed prem um

276| paynents shall be the sole responsibility of the nortgage

277| conpany and shall not be passed on to the insured nortgagee

278 2. When such cancellation or term nation occurs during the
279 first 90 days during which the insurance is in force and the
280| insurance is canceled or term nated for reasons other than

281| nonpaynment of premium at |east 20 days' witten notice of

282| cancellation or term nati on acconpani ed by the reason therefor
283| shall be given except where there has been a materi al

284| msstatenent or m srepresentation or failure to conply with the
285| wunderwriting requirements established by the insurer.

286

Page 10 of 11

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0557 2004
287| After the policy has been in effect for 90 days, the policy

288| shall not be canceled by the insurer except when there has been
289| a material msstatenent, a nonpaynent of premum a failure to
290| conply with underwiting requirements established by the insurer
291| within 90 days of the date of effectuation of coverage, or a
292| substantial change in the risk covered by the policy or when the
293| cancellation is for all insureds under such policies for a given
294| class of insureds. This paragraph does not apply to individually
295| rated risks having a policy termof |less than 90 days.

296 (4 dainms on property insurance policies that are the

297| result of water danage may not be used as a cause for

298 cancel |l ati on or nonrenewal unless the insurer can denonstrate,

299| by clains frequency or otherwise, that the insured has failed to

300| take action reasonably necessary as requested by the insurer to

301| prevent recurrence of danage to the insured property.

302 Section 7. If any provision of this act or the application

303| thereof to any person or circunstance is held invalid, the

304 invalidity does not affect other provisions or applications of

305| the act which can be given effect without the invalid provision

306 or application, and to this end the provisions of this act are

307| decl ared severabl e.
308 Section 8. This act shall take effect July 1, 2004.
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