Florida Senate - 2004 SB 664

By Senat or Saunders

37-691- 04

1 A bill to be entitled

2 An act relating to health care; anending s.

3 400. 461, F.S.; revising the purpose of part |V
4 of ch. 400, F.S., to include the licensure of
5 nurse registries and personal care

6 organi zations; anending s. 400.462, F.S.

7 revising definitions; defining the terns

8 "advanced regi stered nurse practitioner,"

9 "direct enployee," "personal care

10 organi zation," and "physician assistant" for
11 pur poses of part 1V of ch. 400, F.S.; anending
12 s. 400.464, F.S., relating to licensure of hone
13 heal t h agencies; revising the licensure period;
14 deleting references to registration regulation
15 revising and providing additiona

16 adm nistrative, civil, and crimnal penalties,
17 sanctions, and fines; clarifying provisions

18 exenpting fromlicensure requirenents an

19 i ndi vi dual who acts al one; anmending s. 400.471
20 F.S.; revising requirenents for |icense
21 application by a hone health agency;
22 aut hori zing the Agency for Health Care
23 Administration to revoke a |icense under
24 certain circunstances; authorizing
25 administrative fines; requiring a license
26 processi ng fee; anmending s. 400.487, F.S.
27 revising requirenents for hone health agency
28 service agreenments and treatnent orders
29 anending s. 400.491, F.S., relating to clinica
30 records; revising the ownership of patient
31 records generated by a hone health agency;
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1 changing the tinmefrane for a hone health agency
2 to retain patient records; providing for the
3 di sposition of patient records when a hone

4 heal t h agency ceases business; deleting a

5 requi rement for a service provision plan

6 pertaining to nonskilled care; deleting

7 requi renments for maintaining such records;

8 anending s. 400.494, F.S.; providing for the
9 continued confidentiality of patient

10 information in conpliance with federal |aw

11 providing for disclosure in accordance with
12 certain specified state | aws; deleting a

13 requirement for witten consent of the patient
14 or the patient's guardi an for disclosure of

15 confidential patient information; deleting an
16 exenption provided for the Medicaid Fraud

17 Control Unit of the Departnent of Legal

18 Affairs; anending s. 400.495, F.S., relating to
19 the toll-free tel ephone nunber for the centra
20 abuse hotline; adding references to persona
21 care organi zations to conformto changes nade
22 by the act; anmending s. 400.497, F.S., relating
23 to rul enaking by the Agency for Health Care
24 Adm ni stration; authorizing certain rules
25 concerni ng personal care organi zati ons;
26 deleting the authority of county health
27 departnents to review and approve certain
28 conpr ehensi ve energency nanagenent pl ans;
29 anending s. 400.506, F.S.; revising
30 requi rements governing nurse registries;
31 increasing license fee; increasing the period
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1 of licensure; authorizing adm nistrative

2 penalties; revising crininal penalties and

3 sanctions; revising certain requirenents

4 pertaining to health care professionals that

5 provi de services on behalf of a nurse registry;
6 repealing s. 400.509, F.S., relating to the

7 regul ation of certain providers of conpanion

8 servi ces and honmemaker services exenpted from
9 i censure under ch. 400, F.S.; creating s

10 400. 5095, F.S.; providing licensure

11 requi rements and penalties for personal care

12 organi zations; providing screening requirenents
13 for certain enployees and officers of a

14 personal care organi zation; providing |license
15 fees; authorizing the agency to inpose

16 adm ni strative fines; authorizing the agency to
17 institute injunctive proceedi ngs; providing

18 penal ties; providing requirenments for enpl oyees
19 of a personal care organi zation; requiring
20 personal care organi zations to prepare and
21 nmai ntai n an energency managenent plan
22 requiring the agency to adopt rul es governing
23 ener gency managenent plans and governing the
24 | icensure of personal care organizations
25 anending s. 400.512, F.S., relating to
26 enpl oynent screening; providing requirenents
27 for the screening of enpl oyees of personal care
28 organi zations; deleting references to conpani on
29 servi ce personnel and honenaker service
30 personnel to conformto changes made by the
31 act; anmending s. 400.515, F.S.; providing
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1 addi tional circunstances under which the agency

2 may petition for an injunction; anending s.

3 381.0303, F.S., relating to energency

4 managenent pl ans; conformng a cross-reference

5 to changes nade by the act; providing an

6 ef fective date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Subsection (2) of section 400.461, Florida
11| Statutes, is anended to read:

12 400. 461 Short title; purpose.--

13 (2) The purpose of this part is to provide for the

14 | Iicensure of every hone health agency, nurse registry, and

15 | personal care organi zation and to provide for the devel opnent,
16 | establi shnent, and enforcenent of basic standards that wl|l
17 | ensure the safe and adequate care of persons receiving health
18 | services in their own hones.

19 Section 2. Section 400.462, Florida Statutes, is
20 | anended to read:
21 400.462 Definitions.--As used in this part, the term
22 (1) "Administrator"™ nmeans a direct enployee, as
23 | defined in subsection (8)ef—thehore—heatthagency—or—a
24 erat et ——= G-‘ o ., O O a—rahiagetren OoHpahny A A
25 | eontract—to—manage—the—hone—health—ageney—to—whoemthe
26 e -~ o
27 | atmnistraton—of—thehoeme—heatth—ageney. The admi ni strator
28 | must be a licensed physician, physician assistant, or
29 | registered nurse licensed to practice in this state or an
30 | i ndividual having at least 1 year of supervisory or
31| adnministrative experience in hone health care or in a facility

4
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i censed under chapter 395 or under part Il or part 11l of
this chapter. An administrator nay nanage a nmaxi num of five
| icensed hone health agencies |ocated within one agency
service district or within an i medi ately contiguous county.
If the honme health agency is |icensed under this chapter and
is part of a retirement comunity that provides nultiple
| evel s of care, an enployee of the retirenent community nay
admi ni ster the honme health agency and up to a nmaxi num of four
entities licensed under this chapter that are owned, operated,
or managed by the sane corporate entity. An adm nistrator
shal | designate, in witing, for each licensed entity, a
gualified alternate adninistrator to serve during absences.
(2) "Advanced registered nurse practitioner" neans a

person licensed in this state to practice professional nursing

and certified in advanced or specialized nursing practice, as
defined in s. 464.003.

(3) 2y "Agency" neans the Agency for Health Care
Admi ni strati on.

(4)3) "Certified nursing assistant” nmeans any person
who has been issued a certificate under part |l of chapter
464. The licensed home heal th agency, er—tecensed nurse
registry, or personal care organization shall ensure that the

certified nursing assistant or hone health ai de enpl oyed by or
under contract with the hone heal th agency, er—tieensed nurse
registry, or personal care organization is adequately trained

to performthe tasks of a hone health aide in the hone
setti ng.

(5)t4) "dient"” neans an el derly, handi capped, or
conval escent individual who receives personal—care—servieces -
conpani on services;or honenaker services in the individual's
honme or place of residence.

5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O W DN PP

W WNNNNMNNMNNNNNNRRRRRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPER O

ga Senate - 2004 SB 664

(6) {5 "Conpanion" or "sitter" neans a person who
spends tine with eares—fo+r an el derly, handi capped, or
conval escent individual and acconpani es such individual on

trips and outings and may prepare and serve neals to such
i ndi vidual. A conpanion may not provi de hands-on personal care
to a client.
(7)¢t6) "Department” neans the Department of Children
and Fam |y Services.
(8) "Direct enployee" neans an enpl oyee for whom one

of the following entities pays w thhol ding taxes: a hone

heal t h agency; a nmanagenent conpany that has a contract to

nmanage the hone heal th agency on a day-to-day basis; or an

enpl oyee | easi ng conpany that has a contract with the hone

heal th agency to handl e the payroll and payroll taxes for the

hone heal th agency.

(9)¢#H "Director of nursing" neans a registered nurse
who is a and direct enployee, as defined in subsection (8), of

t he agency and er—+elatedbusiness—entity who is a graduate of

an approved school of nursing and is licensed in this state;

who has at |l east 1 year of supervisory experience as a
registered nurse in a licensed hone health agency, a facility
| icensed under chapter 395, or a facility licensed under part
Il or part IlIl of this chapter; and who is responsible for
overseeing the professional nursing and horme health aid
delivery of services of the agency. A director of nursing An

enptoyee may be the director of nursing of a maxi num of five

| icensed hone heal th agenci es operated by a rel ated busi ness

entity and | ocated within one agency service district or

within an i mediately contiguous county. |f the hone health

agency is licensed under this chapter and is part of a

retirenent community that provides nultiple | evels of care, an
6
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1| enployee of the retirenent comunity nay serve as the director
2| of nursing of the hone health agency and of up to four

3| entities Iicensed under this chapter which are owned,

4 | operated, or nmanaged by the sane corporate entity. A—director
5 : . e —des . tine—f bt I

6 | eat-ty—aguat-fed—atternateregi-sterednurse—to——serve—turing
7 | the—absence—of—thedirector—of—rnursing-

8 (10) 8y "Hone heal th agency" neans an organi zation

9 | that provides hone health services and staffing services.

10 (11) (9> "Hone heal th agency personnel” neans persons

11 | who are enpl oyed by or under contract with a hone health

12 | agency and enter the hone or place of residence of patients at
13 ) any tine in the course of their enploynent or contract.

14 (12) 16y "Hone heal th services" neans health and

15 | nedi cal services and nedi cal supplies furnished by an

16 | organi zation to an individual in the individual's hone or

17 | pl ace of residence. The termincludes organizations that

18 | provide one or nore of the follow ng:

19 (a) Nursing care.

20 (b) Physical, occupational, respiratory, or speech

21 | therapy.

22 (c) Home health aide services.

23 (d) Dietetics and nutrition practice and nutrition

24 | counsel i ng.

25 (e) Medical supplies, restricted to drugs and

26 | biol ogicals prescribed by a physician.

27 (13) (1) "Hone heal th aide" nmeans a person who is

28 | trained or qualified, as provided by rule, and who provides
29 | hands-on personal care, perforns sinple procedures as an

30 | extension of therapy or nursing services, assists in

31| anbul ation or exercises, or assists in admnistering

7
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nedi cations as permitted in rule and for which the person has
received training established by the agency under s.

400. 497(1).

(14) 32y "Honemaker" neans a person who perforns
househol d chores that include housekeepi ng, neal planning and
preparation, shopping assistance, and routine household
activities for an elderly, handi capped, or conval escent
i ndi vidual. A honenaker may not provi de hands-on personal care
to a client.

(15) (33) "Hone infusion therapy provider" nmeans an
organi zation that enploys, contracts with, or refers a
| i censed professional who has received advanced training and
experience in intravenous infusion therapy and who adm nisters
infusion therapy to a patient in the patient's honme or place
of residence.

(16) 34y "Hone infusion therapy" neans the
adm ni stration of intravenous pharnmacol ogical or nutritiona
products to a patient in his or her hone.

(17) £35) "Nurse registry" nmeans any person that
procures, offers, prom ses, or attenpts to secure
heal t h-care-rel ated contracts for registered nurses, |icensed
practical nurses, certified nursing assistants, hone health
ai des, conpani ons, or honenakers, who are conpensated by fees
as i ndependent contractors, including, but not limted to,
contracts for the provision of services to patients and
contracts to provide private duty or staffing services to
health care facilities |icensed under chapter 395 or this
chapter or other business entities.

(18) (16} "Organi zation” nmeans a corporation
governnent or governnental subdivision or agency, partnership
or association, or any other legal or comercial entity, any

8
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of which involve nore than one health care professiona

di scipline; e+ a health care professional and a home health
aide or certified nursing assistant; nore than one hone health

ai de; nore than one certified nursing assistant; or a hone

health aide and a certified nursing assistant. The term does

not include an entity that provides services using only
volunteers or only individuals related by blood or nmarriage to
the patient or client.

(19) (+#) "Patient" nmeans any person who receives hone
health services in his or her hone or place of residence.

(20) (18) "Personal care" neans assistance to a patient
in the activities of daily living, such as dressing, bathing,
eating, or personal hygiene, and assistance in physica
transfer, anbulation, and in adm nistering nedications as
permtted by rule.

(21) "Personal care organi zati on" neans a busi ness

that is licensed to provide personal care, honenaker, and

conpani on services by enpl oyed caregivers, but that does not

provide skilled care services.

(22) 29 "Physician" neans a person |icensed under
chapter 458, chapter 459, chapter 460, or chapter 461
(23) "Physician assistant" neans a person who is a

graduate of an approved programor its equivalent, or neets

st andar ds approved by the boards, and is |licensed to perform

nedi cal services del egated by the supervising physician, as
defined in s. 458.347 or s. 459.022.
(24) 26> "Skilled care" neans nursing services or

t herapeutic services required by law to be delivered by a

health care professional who is licensed under part | of

chapter 464; part |, part Ill, or part V of chapter 468; or

chapter 486 and who is enployed by or under contract with a
9
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1| licensed hone health agency or is referred by a licensed nurse
2| registry.

3 (25) 2%y "Staffing services" neans services provided
4])1to a health care facility or other business entity on a

5] tenporary basis by |icensed health care personnel, including
6| certified nursing assistants and hone heath ai des who are

7 | enpl oyed by, or work under the auspices of, a |icensed hone

8 | health agency or who are registered with a licensed nurse

9| registry.

10 Section 3. Subsections (1) and (4) and paragraphs (b)
11| and (e) of subsection (5) of section 400.464, Florida

12 | Statutes, are anended to read:

13 400. 464 Hone health agencies to be |icensed;

14 | expiration of |icense; exenptions; unlawful acts; penalties.--
15 (1) Any hone health agency nust be licensed by the

16 | agency to operate in this state. A license issued to a hone
17 | heal th agency, unless sooner suspended or revoked, expires 2
18 | years +—year after its date of issuance

19 (4)(a) An organization may not provide, offer, or
20 | advertise hone health services to the public unless the
21 | organi zation has a valid license or is specifically exenpted
22 | under this part. An organization that offers or advertises to
23| the public any service for which |icensure er—+egistration is
24 | required under this part nust include in the advertisenent the
25| li cense nunber er—regutationrnurber i ssued to the organi zation
26 | by the agency. The agency shall assess a fine of not |ess
27 | than $100 to any licensee or—registrant who fails to include
28 | the license or registration nunber when subnitting the
29 | advertisenment for publication, broadcast, or printing. The
30| fine for a second or subsequent offense is $500. The hol der
31| of a license issued under this part may not advertise or

10
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indicate to the public that it holds a hone health agency or

nurse registry license other than the one it has been issued.
(b) The operation or mai ntenance of an unlicensed hone

heal t h agency or the perfornmance of any hone health services

in violation of this part is declared a nuisance, inimcal to

the public health, welfare, and safety. The agency, or any

state attorney may, in addition to other renedies provided in

this part, bring an action for an injunction to restrain such

violation, or to enjoin the future operation or naintenance of

t he hone health agency or the provision of hone health

services in violation of this part, until conpliance with this

part or the rul es adopted under this part has been

denonstrated to the satisfaction of the agency.

(c) tb)y A person who viol ates paragraph (a) is subject
to an injunctive proceedi ng under s. 400.515. A violation of
paragraph (a) is a deceptive and unfair trade practice and
constitutes a violation of the Florida Deceptive and Unfair
Trade Practices Act under part |l of chapter 501

(d) ey A person who violates the provisions of
paragraph (a) commits a felony msdereaner of the third seeend
degree, punishable as provided in s. 775.082,er s. 775.083,
or s. 775.084. Any person who conmits a second or subsequent
violation comrits a fel ony wisdereanot of the second st
degree, punishable as provided in s. 775.082,er s. 775.083,

or s. 775.084. Each day of continuing violation constitutes a

separ ate of fense
(e) Any person who owns, operates, or nmmintains an

unl i censed hone heal th agency and who, within 10 worki ng days

after receiving notification fromthe agency, fails to cease

operation and apply for a license under this part commits a

felony of the third degree, punishable as provided in s.
11
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775.082, s. 775.083, or s. 775.084. Each day of continued
operation is a separate offense

(f) Any hone health agency that fails to cease

operation after agency notification may be fined $500 for each

day of nonconpli ance.

(5) The following are exenpt fromthe |icensure
requirenents of this part:

(b) Honme health services provided by a state agency,
either directly or through a contractor wth:

1. The Departnent of Elderly Affairs.

2. The Departnent of Health, a community health
center, or a rural health network that furnishes hone visits
for the purpose of providing environnental assessnents, case
managenent, heal th education, personal care services, fanly
pl anning, or followp treatnent, or for the purpose of
nmoni toring and tracking disease.

3. Services provided to persons who have devel opnent al
disabilities, as defined in s. 393.063(12).

4. Conpanion and sitter organi zations that were
regi stered under s. 400.509(1) on January 1, 1999, and were
aut hori zed to provide personal services under s. 393.063(33)
under a devel opnental services provider certificate on January
1, 1999, may continue to provide such services to past,
present, and future clients of the organizati on who need such
services, notw thstanding the provisions of this act.

5. The Departnent of Children and Fam |y Services.

(e) An individual who acts alone, in his or her
i ndi vi dual capacity, and who is not enployed by or affiliated
with a licensed home heal th agency, er—registered—w-th a

licensed nurse registry, or a personal organization. This

12
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exenption does not entitle an individual to perform hone
health services without the required professional |icense.

Section 4. Section 400.471, Florida Statutes, is
amended to read:

400.471 Application for license; fee; provisiona
|icense; tenporary permt.--

(1) Application for an initial license or for renewal
of an existing license nust be nmade under oath to the agency
on fornms furnished by it and nust be acconpani ed by the
appropriate license fee as provided in subsection (8). The
agency nust take final action on an initial licensure
application within 60 days after receipt of all required
docunent ati on.

(2) The applicant nust file with the application
satisfactory proof that the hone health agency is in
conpliance with this part and applicable rules, including:

(a) A listing of services to be provi ded—either
r Fo ] I . I I I

et o L ;

e I I | diceiph F F . I e

be—enptoyet—and
(b) te) Proof of financial ability to operate; and-

(c) Conpletion of guestions concerning volune data on

the renewal applicati on.

(3) An applicant for initial l|icensure nust
denonstrate financial ability to operate by subnitting a
bal ance sheet and incone and expense statenent for the first 2
years of operation which provide evidence of having sufficient
assets, credit, and projected revenues to cover liabilities
and expenses. The applicant shall have denopnstrated financi al
ability to operate if the applicant's assets, credit, and

13
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proj ected revenues neet or exceed projected liabilities and
expenses. Al docunents required under this subsection nust
be prepared in accordance with generally accepted accounting
principles, and nust be conpil ed the—fnancia—statenrent—nust

be—signed by a certified public accountant.
(4) Each applicant for licensure nust conply with the

foll owi ng requirenents:

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening of
the applicant, in accordance with the |evel 2 standards for
screening set forth in chapter 435. As used in this
subsection, the term"applicant"” neans the adnministrator, or a
simlarly titled person who is responsible for the day-to-day
operation of the licensed hone health agency, and the
financial officer, or simlarly titled individual who is
responsi ble for the financial operation of the |licensed hone
heal t h agency.

(b) The agency may require background screening for a
nmenber of the board of directors of the Iicensee or an officer
or an individual owning 5 percent or nore of the licensee if
t he agency reasonably suspects that such individual has been
convi cted of an offense prohibited under the | evel 2 standards
for screening set forth in chapter 435.

(c) Proof of conpliance with the level 2 background
screeni ng requirenments of chapter 435 which has been subnitted
within the previous 5 years in conpliance with any other
health care or assisted living licensure requirenents of this
state is acceptable in fulfillnent of paragraph (a). Proof of
conpliance with background screeni ng whi ch has been subnitted
within the previous 5 years to fulfill the requirenents of the
Fi nanci al Servi ces Conmmi ssion and the Ofice of |Insurance

14
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Regul ati on pursuant to chapter 651 as part of an application
for a certificate of authority to operate a continuing care
retirenent community is acceptable in fulfillnment of the
Departnent of Law Enforcenent and Federal Bureau of

| nvestigation background check

(d) A provisional license may be granted to an
appl i cant when each individual required by this section to
undergo background screening has net the standards for the
Departnent of Law Enforcenent background check, but the agency
has not yet received background screening results fromthe
Federal Bureau of Investigation. A standard |icense nay be
granted to the licensee upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation
background screening for each individual required by this
section to undergo background screeni ng which confirns that
al | standards have been net, or upon the granting of a
di squalification exenption by the agency as set forth in
chapter 435. Any other person who is required to undergo |evel
2 background screening nmay serve in his or her capacity
pendi ng the agency's receipt of the report fromthe Federa
Bureau of Investigation. However, the person may not continue
to serve if the report indicates any violation of background
screeni ng standards and a disqualification exenption has not
been requested of and granted by the agency as set forth in
chapt er 435.

(e) Each applicant nust subnmit to the agency, with its
application, a description and expl anation of any excl usions,
per manent suspensions, or terninations of the |icensee or
potential |icensee fromthe Medicare or Medicaid prograns.
Proof of conpliance with the requirenents for disclosure of

15
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ownership and control interest under the Mdicaid or Mdicare
prograns nmay be accepted in lieu of this subm ssion

(f) Each applicant nust submit to the agency a
description and explanation of any conviction of an of fense
prohi bited under the | evel 2 standards of chapter 435 by a
nmenber of the board of directors of the applicant, its
of ficers, or any individual owning 5 percent or nore of the
applicant. This requirenent does not apply to a director of a
not-for-profit corporation or organization if the director
serves solely in a voluntary capacity for the corporation or
organi zation, does not regularly take part in the day-to-day
operati onal decisions of the corporation or organization,
receives no renuneration for his or her services on the
corporation or organization's board of directors, and has no
financial interest and has no fanmily nenbers with a financi al
interest in the corporation or organization, provided that the
director and the not-for-profit corporation or organization
include in the application a statenent affirnming that the
director's relationship to the corporation satisfies the
requi renents of this paragraph

(g) A license may not be granted to an applicant if
the applicant, adm nistrator, or financial officer has been
found guilty of, regardl ess of adjudication, or has entered a
pl ea of nolo contendere or guilty to, any offense prohibited
under the level 2 standards for screening set forth in chapter
435, unless an exenption fromdisqualification has been
granted by the agency as set forth in chapter 435.

(h) The agency may deny or revoke |licensure if the

appl i cant =~
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1 | emtted—any—rmateria—fact—fromthe—appHrcation—reguired-by
2 | patagraph—(e)—or—paragraph—(f)—of

3 2+~ has been or is currently excluded, suspended,

4 | terminated from or has involuntarily w thdrawn from

5| participation in this—state-s—Mdecatdprogram—or—the

6 | Medi-caid—programof—any—other—state—or—fromparticipation—in
7 | theMedicare—programor any ether governnental or private

8 | health care or health insurance program

9 (i) An application for license renewal nust contain
10| the information required under paragraphs (e) and (f).

11 (5) The agency may deny or revoke licensure if the
12 | applicant has falsely represented a material fact, or has
13| omitted any material fact, fromthe application required by
14 | this section.

15 (6) £5)y The hone heal th agency nust al so obtain and

16 | maintain the follow ng insurance coverage eoverages in an
17 | amount of not | ess than$500, 000$256,6608 per claim and the
18 | hone heal th agency nust subnit proof of coverage with an

19 | initial application for licensure and with each annua
20 | application for |icense renewal :
21 &) Mal practice insurance as defined in s.
22 | 624.605(1) (k) .+
23 thy—+tiabiHty—insurance—as—defHned—+n—-5-—
24 | 624605(H(b)y—
25 (7) 6 Sixty Nrrety days before the expiration date,
26 | an application for renewal nust be submitted to the agency
27 | under oath on fornms furnished by it, and a |icense nust be
28 | renewed if the applicant has net the requirenents established
29 | under this part and applicable rules. The agency shall send a
30| renewal notice, electronically or by United States mail, at
31| least 70 days before the expiration date. The hone health

17
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agency nust file with the application satisfactory proof that
it isin conpliance with this part and applicable rules. |If
there is evidence of financial instability, the hone health

agency nust submit satisfactory proof of its financial ability
to conply with the requirenents of this part. The agency shal

i npose an adnministrative fine of $50 per day for each day the

hone health agency fails to file an application within the

timefrane specified in this subsection. Each day of continuing

violation is a separate violation; however, the aggregate of

such fines may not exceed $500.

(8) 7 Wen transferring the ownership of a hone
heal t h agency, the transferee nust subnit an application for a
license at |east 60 days before the effective date of the
transfer. |If the application is filed late, an adnm nistrative

fine shall be inposed in the anbunt of $50 per day. Each day

of continuing violation is a separate violation; however, the

aggregate of such fines may not exceed $500. If the hone

heal th agency is being | eased, a copy of the | ease agreenent
nmust be filed with the application.
(9)(a) Each applicant for initial |icensure, renewal,

or change of ownership nust pay a license processing fee that

may not exceed $1,000. An applicant nust also pay a survey fee

that may not exceed $400 per survey unless the applicant is

not subject to a licensure survey by the agency as provided in

paragraph (b). Al fees paid under this paragraph shall be
deposited in the Health Care Trust Fund.
(b) The agency shall accept, inlieu of its own

periodic licensure survey, submi ssion of the survey of an

accrediting organization if the accreditation of the |icensed

hone health agency is not provisional and if the licensed hone

18
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heal t h agency authorizes rel ease of, and the agency receives

the report of, the accrediting organi zation
(10) (8) ThetHicense—fee—and—annual—renewal—fee
regui+ed—of—a—hore—heatth—ageney—arenonrefundable-The agency

shall set the license processing fees in an anpunt that is

sufficient to cover its costs in carrying out its
responsibilities under this part, but not to exceed $1, 000.

© 00 N o O W DN PP

12 | ef—this—part—

13 (11) {9y The license nust be displayed in a conspi cuous
14 | place in the adnministrative office of the hone health agency
15) and is valid only while in the possession of the person to

16 | which it is issued. The |icense may not be sold, assigned, or
17 | otherwi se transferred, voluntarily or involuntarily, and is
18 | valid only for the hone health agency and | ocation for which
19 | originally issued.

20 (12) 16y A hone heal th agency agai nst whom a

21 | revocation or suspension proceeding is pending at the tine of
22 | license renewal nay be issued a provisional license effective
23 | until final disposition by the agency of such proceedings. If
24 | judicial relief is sought fromthe final disposition, the

25| court that has jurisdiction may issue a tenporary permt for
26 | the duration of the judicial proceeding.

27 (13) £33y The agency nmay not issue a |icense designated
28 | as certified to a hone health agency that fails to satisfy the
29 | requirenents of a Medicare certification survey fromthe

30 | agency.

31

19
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1 (14) 2> The agency may not issue a license to a hone
2 | health agency that has any unpaid fines assessed under this
3| part.

4 Section 5. Section 400.487, Florida Statutes, is

5| anended to read:

6 400. 487 Home heal th service agreenents; physician's,
7 | physician's assistant's, and advanced regi stered nurse

8| practitioner's treatnent orders; patient assessnent;

9 | establishnent and revi ew of plan of care; provision of

10 | services; orders not to resuscitate. --

11 (1) Services provided by a hone health agency nust be
12 | covered by an agreenent between the hone health agency and the
13 | patient or the patient's legal representative specifying the
14 | hone health services to be provided, the rates or charges for
15| services paid with private funds, and the sources nethod of
16 | paynent, which may include Medicare, Medicaid, private

17 | i nsurance, personal funds, or a conbination thereof. A hone
18 | health agency providing skilled care nust nmake an assessnent
19| of the patient's needs within 48 hours after the start of
20 | servi ces.
21 (2) When required by the provisions of chapter 464;
22 | part |, part IIl, or part V of chapter 468; or chapter 486,
23 | the attendi ng physician, physician's assistant, or advanced
24 | regi stered nurse practitioner, acting within his or her
25 | respective scope of practice, shall fer—a—patient—whois—+to
26 | receive—skitted—earefust establish treatment orders for a
27 | patient who is to receive skilled care. The treatnent orders
28 | must be signed by the physician, physician's assistant, or
29 | advanced registered nurse practitioner before a claimfor
30 | paynent for the skilled services is subnitted by the hone
31| health agency. If the claimis submitted to a managed care

20
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organi zation, the treatnent orders nust be signed in the tine

al | oned under the provider agreenent. The treatnent orders

shal | wthin—30—days—after—the—start—of—care—and—+ust be

reviewed, as frequently as the patient's illness requires, by

t he physician, physician's assistant, or advanced registered

nurse practitioner in consultation with the hone heal th agency
e o . I . .

(3) A hone health agency shall arrange for supervisory

visits by a registered nurse to the hone of a patient
receiving hone health aide services in accordance with the
patient's direction, ard approval, and agreement to pay the

charge for the visits.

(4) Each patient has the right to be inforned of and
to participate in the planning of his or her care. Each
patient nust be provided, upon request, a copy of the plan of
care established and maintained for that patient by the hone
heal t h agency.

(5) When nursing services are ordered, the hone health
agency to which a patient has been adnmtted for care nust
provide the initial admi ssion visit, all service evaluation
visits, and the discharge visit by qualified personnel who are
on the payroll of, and to whoman IRS payroll formW2 wll be
i ssued by, the hone health agency. Services provided by others
under contractual arrangenents to a hone heal th agency nust be
noni tored and nmanaged by the adnitting hone health agency. The
adm tting hone health agency is fully responsible for ensuring
that all care provided through its enployees or contract staff
is delivered in accordance with this part and applicable
rul es.

21
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(6) The skilled care services provided by a hone
heal t h agency, directly or under contract, nust be supervised

and coordinated in accordance with the plan of care.

(7) Honme health agency personnel may w thhold or
wi t hdraw cardi opul nonary resuscitation if presented with an
order not to resuscitate executed pursuant to s. 401.45. The
agency shall adopt rules providing for the inplenentation of
such orders. Home heal th personnel and agencies shall not be
subject to crimnal prosecution or civil liability, nor be
consi dered to have engaged in negligent or unprofessiona
conduct, for withholding or withdraw ng cardi opul nonary
resuscitation pursuant to such an order and rul es adopted by
t he agency.

Section 6. Section 400.491, Florida Statutes, is
amended to read:

400.491 dinical records.--

(1) The hone heal th agency nmust nmintain for each
patient who receives skilled care a clinical record that
i ncl udes pertinent past and current nedical, nursing, social
and other therapeutic information, the treatnent orders, and
ot her such infornmation as is necessary for the safe and
adequate care of the patient. Wen hone health services are
term nated, the record nmust show the date and reason for
term nation. Such records are—econstderedpatient—records
wrder—s—456-—0574—and nust be mmi ntai ned by the hone health
agency for 6 5 years following termnation of services. |If a
patient transfers to another hone health agency, a copy of his
or her record nust be provided to the other hone heal th agency
upon request.

(2) If alicensed hone health agency ceases to renmmin

in business, it shall notify each patient, whose clinica
22
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records it has in its possession, of the fact that it is

ceasi ng operations and give each patient 15 cal endar days to

retrieve his or her clinical record at a specified |ocation

within 2 hours' driving tine of the patient's residence and,

at a mninum between the hours of 10 a.m and 3 p. m NMNonday

t hr ough Fri day. The—horre—heatth—ageney—rmust—raintat-n—for—each

eH-ent—who—receives—honskiHed—care—a—service—proviston—pran—

Section 7. Section 400.494, Florida Statutes, is
amended to read:

400. 494 Information about patients confidential.--

4 Informati on about patients received by persons

enpl oyed by, or providing services to, a hone health agency or
received by the licensing agency through reports or inspection
shal |l be confidential and exenpt fromthe provisions of s.
119.07(1) and shall net be disclosed to a any person, ot her
than the patient, only as pernmitted under the provisions of 45
C.F.R ss. 160.102, 160.103, and 164, subpart A, conmnonly
referred to as the H PAA Privacy Regul ati on; except that
clinical records described in ss. 381.004, 384.29, 385.202,
392. 65, 394.4615, 395.404, 397.501, and 760.40 shall be
di scl osed as authorized in those sections wthout—the—witten
consent—of—that—pattent—oer—thepatient—s—guardian

2 " . I I g .
et L I i eaid I I . f
%pfﬂ EIIBIIE 6| l:egal Ai I ai S~

Section 8. Section 400.495, Florida Statutes, is
amended to read:

400.495 Notice of toll-free tel ephone nunber for
central abuse hotline.--On or before the first day hone health

23
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1| services are provided to a patient, any hone health agency, of
2| nurse registry, or personal care organization |icensed under

3| this part nmust informthe patient and his or her inmrediate

4| fanmly, if appropriate, of the right to report abusive,

5] neglectful, or exploitative practices. The statew de

6| toll-free tel ephone nunber for the central abuse hotline nust
7| be provided to patients in a manner that is clearly legible

8 | and nust include the words: "To report abuse, neglect, or

9| exploitation, please call toll-free ...(phone nunber)...." The
10 | Agency for Health Care Adninistration shall adopt rules that
11 | provide for 90 days' advance notice of a change in the

12 | toll-free tel ephone nunmber and that outline due process

13 | procedures, as provided under chapter 120, for hone health

14 | agency personnel, are¢ nurse registry personnel, and persona

15| care organi zati on personnel who are reported to the centra

16 | abuse hotline. Home health agencies, ant¢ nurse registries,

17 | and personal care organi zations shall establish appropriate

18 | policies and procedures for providing such notice to patients.
19 Section 9. Section 400.497, Florida Statutes, are

20 | anended to read:

21 400. 497 Rul es establishing m ni nrum standards. --The

22 | agency shall adopt, publish, and enforce rules to adninister
23 | +apterent this part, including, as applicable, ss. 400.506 and
24 | 400. 5095 4665069, which nust provide reasonable and fair

25 | mi ni mum standards relating to:

26 (1) The hone health aide conpetency test and hone

27 | health aide training. The agency shall create the hone health
28 | ai de conpetency test and establish the curriculum and

29 | instructor qualifications for hone health aide training.

30 | Licensed hone health agencies may provide this training and

31| shall furnish docunentation of such training to other |icensed

24
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hone heal th agenci es upon request. Successful passage of the
conpetency test by hone health aides nmay be substituted for
the training required under this section and any rul e adopted
pur suant thereto.

(2) Shared staffing. The agency shall allow shared
staffing if the hone health agency is part of a retirenent
community that provides nultiple I evels of care, is |ocated on
one canpus, is licensed under this chapter, and ot herw se
neets the requirenents of |law and rule.

(3) The criteria for the frequency of onsite |licensure
surveys.

(4) Licensure application and renewal .

(5) The requirenents for onsite and electronic
accessibility of supervisory personnel of hone health agencies
and personal care organizations.

(6) Information to be included in patients' records.

(7) CGeographic service areas.

(8) Preparation of a conprehensive energency
managenent plan pursuant to s. 400. 492.

(a) The Agency for Health Care Adm nistration shal
adopt rules establishing minimumcriteria for the plan and
pl an updates, with the concurrence of the Departnent of Health
and in consultation with the Departnent of Community Affairs.

(b) The rules nust address the requirenents in s.
400.492. In addition, the rules shall provide for the
mai nt enance of patient-specific nedication lists that can
acconpany patients who are transported fromtheir hones.

| | . bi . | L |
health_d . . . ew—t healtl
| el | hefollon Fes
Lo . | . : | L an:
25
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I heal-thd b I . . e
I : . ey I | chall—eit] I
pran—er—advise—the—honre—heatth—agency—ofnecessary—+revistons—
(c) td)y For any hone health agency that operates in
nore than one county, the Departnent of Health shall review
the plan, after consulting with all of the county health
departnents, the agency, and all the local chapters of the
Anerican Red Cross or other |lead sheltering agencies in the
areas of operation for that particul ar hone health agency. The
Departnent of Health shall conplete its review within 90 days
after receipt of the plan and shall either approve the plan or
advi se the hone health agency of necessary revisions. The
Departnent of Health shall nake every effort to avoid inposing
differing requirenents based on differences between counties
on the hone heal th agency.
(d)fe)y The requirements in this subsection do not
apply to:

1. Afacility that is certified under chapter 651 and
has a |icensed hone health agency used excl usively by
residents of the facility; or

2. Aretirenent comunity that consists of residential
units for independent living and either a licensed nursing
hone or an assisted living facility, and has a |licensed hone
heal t h agency used exclusively by the residents of the

26
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1| retirement community, provided the conprehensive energency

2 | managenent plan for the facility or retirenent comunity

3| provides for continuous care of all residents with special

4 | needs during an energency.

5 Section 10. Subsections (3), (5), (7), (8), (10),

6| (13), (14), and (17) of section 400.506, Florida Statutes, are
7 | anended to read:

8 400.506 Licensure of nurse registries; requirenents;
9| penalties.--

10 (3) Each applicant for initial licensure, |icense

11 | renewal, or change of ownership shall pay a |license processing
12 | fee that may not exceed $1,500. An applicant shall also pay a
13 | survey fee that may not exceed $400 for each survey conduct ed.
14| AIl fees paid under this subsection shall be deposited in the
15| Health Care Trust Fund. Application for |icense nust be nade
16 | to the Agency for Health Care Adninistration on forns

17 | furnished by it and nust be acconpani ed by the appropriate

18 | licensure fee, as established by rule and not to exceed the
19 | cost of regulation under this part. Fhet+censure—feefor
20 . . , .
21
22 (5) A license issued for the operation of a nurse
23 | registry, unless sooner suspended or revoked, expires 2 years
24 | —year after its date of issuance. Sixty days before the
25 | expiration date, an application for renewal nust be submitted
26 | to the Agency for Health Care Administration on forns
27 | furnished by it. The Agency for Health Care Admi nistration
28 | shall renew the license if the applicant has net the
29 | requirenents of this section and applicable rules. A nurse
30 | registry against which a revocation or suspension proceedi ng
31| is pending at the tine of |icense renewal may be issued a

27
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conditional license effective until final disposition by the

Agency for Health Care Admi nistration of such proceedings. |If
judicial relief is sought fromthe final disposition, the
court having jurisdiction may issue a conditional license for
the duration of the judicial proceeding.

(7) A person that provides,offers,or advertises to
t he public that—+t—provides any service for which licensure is
required under this section nust include in such adverti senent
the license nunber issued to it by the Agency for Health Care
Adm ni stration. The agency shall assess a fine of not |ess

t han $100 agai nst any licensee who fails to include the

| i cense nunber when subnitting the advertisenent for

publication, broadcast, or printing. The fine for a second or

subsequent offense is $500.

(8)(a) It is unlawful for a person to offer or
advertise to the public services as defined by rule wthout
obtaining a valid license fromthe Agency for Health Care
Adm nistration. It is unlawful for any holder of a license to
advertise or hold out to the public that he or she holds a
license for other than that for which he or she actually holds
a license. A person who violates this paragraph subseetion is
subj ect to injunctive proceedi ngs under s. 400.515.

(b) A person who violates paragraph (a) commits a

felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. Any person who conmits a
second or subsequent violation conmmits a felony of the second

degree, punishable as provided in s. 775.082, s. 775.083, or

s. 775.084. Each day of continuing violation is a separate

of f ense.
(c) Any person who owns, operates, or nmmintains an

unlicensed nurse registry and who, within 10 worki ng days
28
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1| after receiving notification fromthe agency, fails to cease
2 | operation and apply for a license under this part comits a

3| felony of the third degree, punishable as provided in s.

41 775.082, s. 775.083, or s. 775.084. Each day of continued

5| operation is a separate of fense

6 (d) If anurse registry fails to cease operation after
7 | agency notification, the agency nmay inpose a fine of $500 for
8 | each day of nonconpli ance.

9 (10)(a) A nurse registry may refer for contract in

10 | private residences registered nurses and |licensed practica

11 | nurses registered and licensed under part | of chapter 464,

12 | certified nursing assistants certified under part Il of

13 | chapter 464, hone health aides who present docunented proof of
14 | successful conpletion of the training required by rule of the
15 | agency, and personal care organi zati on personnel coerpan-ons—ot
16 | herrerakers for the purposes of providing those services

17 | aut hori zed under s. 400.5095 s—466-569(1). Each person

18 | referred by a nurse registry nust provide current

19 | docunentation that he or she is free from conmuni cabl e

20 | di seases.

21 (b) A-eertifednursing—asststant—or—hore—heatth—aide
22 | may—be—+eferredfor—a—contract—toprovide—care—to—apatient—in
23 | hirs—er—her—hore—onty—+F—that—patient—is—under—a—physiecian—=s
24 | eare—~ A certified nursing assistant or hone health aide

25 | referred for contract in a private residence shall be linited
26 | to assisting a patient with bathing, dressing, toileting,

27 | groom ng, eating, physical transfer, and those normal daily
28 | routines the patient could performfor hinself or herself were
29 | he or she physically capable. A certified nursing assistant
30| or hone health aide may not provide nedical or other health
31| care services that require specialized training and that may

29
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1| be perforned only by licensed health care professionals. Fhe
5 . hal—obtai I | add f

3 r hvsiel I I . e . I

4 | shvsiei e I : . L ded—tt

5 Lt o . . I heal-thsid iy

6 i : I . .

7 (c) A nurse registry shall arrange for assessnent

8| visits by a registered nurse to the hone of a patient

9| receiving hone health aide services in accordance with the

10 | patient's direction, approval, and agreenent to pay for the
11 | vi si t s. Aregisteretdnurse—shat—makerwonthty—visi-ts—to—the

12 | patient—s—hoere—to—assess—thepatient-—s—condition—ant—euat-ty
13 | ef—ecare—beingprovided—by—the—ecertifrednursingasststant—or
14 | herre—health—atde— Any condition that,whteh in the

15 | professional judgnment of the nurse,requires further nedica

16 | attention shall be reported to the patient attendingphystetran
17 | and the nurse registry. The assessnent shall becone a part of
18 | the patient's file with the nurse registry and may be revi ened
19 | by the agency during their survey procedure.

20 (13) Each nurse registry nmust conply with the

21 | procedures set forth in s. 400.512 for nmintaining records of
22 | the work enptoeyrent history of all persons referred for

23| contract and is subject to the standards and conditions set
24 | forth in that section. However, an initial screening may not
25| be required for persons who have been continuously registered
26 | with the nurse registry since Cctober 1, 2000 Septenber—36+
27 | 1990.

28 (14) The nurse registry nust maintain the application
29| on file, and that file nust be open to the inspection of the
30| Agency for Health Care Adnministration. The nurse registry

31| must maintain on file the nane and address of the patient or

30
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client to whom thenurse—er—other nurse registry personnel is
sent for contract and the anmount of the fee received by the
nurse registry. A nurse registry nust maintain the file that

i ncludes the application and other applicable docunentation
for 3 years after the date of the last file entry of
client-related information

(17) Al persons referred for contract in private
residences by a nurse registry nust conply with the follow ng
requirenents for a plan of treatnent:

(a) When, in accordance with the privil eges and
restrictions inposed upon a nurse under part | of chapter 464,
the delivery of care to a patient is under the direction or
supervi sion of a physician or when a physician is responsible
for the nedical care of the patient, a nedical plan of
treatnent nust be established for each patient receiving care
or treatnment provided by a licensed nurse in the hone. The
original nedical plan of treatnent nust be tinely signed by
t he physician, physician's assistant, or advanced registered

nurse practitioner, acting within his or her respective scope
of practice,and revi ewed by—himor—her in consultation with
the licensed nurse at | east every 2 nonths. Any additiona

order or change in orders nust be obtained fromthe physician,
physician's assistant, or advanced regi stered nurse

practitioner and reduced to witing and tinely signed by the

physi cian, physician's assistant, or advanced regi stered nurse

practitioner. The delivery of care under a nedical plan of

treatnent nust be substantiated by the appropriate nursing
not es or docunentati on nmade by the nurse in conpliance with
nursing practices established under part | of chapter 464.
(b) \Whenever a nedical plan of treatnent is
established for a patient, the initial nedical plan of
31
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treatnent, any anmendnent to the plan, additional order or
change in orders, and copy of nursing notes nust be filed in
the office of the nurse registry.

Section 11. Section 400.509, Florida Statutes, is
r epeal ed

Section 12. Section 400.5095, Florida Statutes, is
created to read

400. 5095 Licensure of personal care organi zations;

requi renents; penalties.--

(1) An organization that provides personal care

servi ces and does not provide a skilled hone health service is

exenpt fromhone health |icensure under this part but nust be

|icensed as a personal care organi zati on. Each operationa

site of the personal care organi zation nust be |icensed,

unless there is nore than one site within a county. If there

is nmore than one site within a county, only one |license per

county is required. Each operational site nmust be listed on

the |license.

(2) Each applicant for licensure nust conply with the

foll owing requirenents:

(a) Upon receipt of a conpleted, signed, and dated

application, the agency shall require background screening, in

accordance with the level 2 standards for screening set forth

in chapter 435, of the nmmnagi ng enpl oyee, or other simlarly

titled individual who is responsible for the daily operation

of the personal care organi zation, and of the financi al

officer, or other sinmlarly titled individual who is

responsi ble for the financial operation of the personal care

organi zation, including billings for patient care and

services. The applicant nust conply with the procedures for

| evel 2 background screening as set forth in chapter 435.
32
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(b) The agency may require background screeni ng of any

other individual who is an applicant if the agency has

probabl e cause to believe that he or she has been convicted of

a crine or has committed any other offense prohibited under

the level 2 standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |level 2 background

screeni ng requirenents of chapter 435 which has been subnitted

within the previous 5 years in conpliance with any other

licensure requirenents for a health care facility or assisted

living facility in this state is acceptable in fulfillnent of

the requirenents of paragraph (a).

(d) A provisional license nmay be granted to an

appl i cant when each individual required by this section to

undergo background screening has net the standards for the

background check of the Departnent of Law Enforcenent and

before the agency receives background screening results from

the Federal Bureau of Investigation. A standard license nmay be

granted to the applicant upon the agency's receipt of a report

of the results of the background screening fromthe Federa

Bureau of Investigation for each individual required by this

section to undergo background screeni ng which confirns that

al| standards have been net, or upon the granting of a

di squalification exenption by the agency as set forth in

chapter 435. Any other person who is required to undergo |evel

2 background screening may serve in his or her capacity

pendi ng the agency's receipt of the report fromthe Federa

Bureau of |nvestigation. However, the person may not continue

to serve if the report indicates any viol ati on of background

screeni ng standards and a disqualification exenption has not

been requested of and granted by the agency as set forth in
chapter 435.

33
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(e) Each applicant nust subnmit to the agency, with its

application, a description and expl anation of any excl usions,

per manent suspensions, or termnations of the applicant from

the Medicare or Medicaid prograns. Proof of conpliance with

the requirenents for disclosure of ownership and contro

i nterests under the Medicaid or Medicare programs nay be

accepted in lieu of this subm ssion

(f) Each applicant nust submit to the agency a

description and expl anati on of any conviction of an of fense

prohi bited under the | evel 2 standards of chapter 435 by a

nenber of the board of directors of the applicant, its

officers, or any individual having an ownership interest of 5

percent or nore in the assets of the applicant. This

requi rement does not apply to a director of a not-for-profit

corporation or organi zation if the director serves solely in a

vol untary capacity for the corporation or organization, does

not regularly take part in the day-to-day operationa

deci sions of the corporation or organi zati on, does not receive

remuneration for his or her services on the board of directors

of the corporation or organi zati on, and does not have a

financial interest and no nenber of his or her fanily has a

financial interest in the corporation or organi zation. The

director and the not-for-profit corporation or organization

nmust include in the application a statenent affirmng that the

director's relationship to the corporation or organi zati on

satisfies the requirenents of this paragraph

(g0 Alicense may not be granted to an applicant if

the applicant or nmanagi ng enpl oyee has been found guilty of,

regardl ess of adjudication, or has entered a plea of nolo

contendere or guilty to, any offense prohibited under the

| evel 2 standards for screening set forth in chapter 435,
34
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unl ess an exenption fromdisqualification has been granted by

the agency as set forth in chapter 435.

(h) The agency may deny or revoke licensure if the

appli cant has been or is currently excluded, suspended,

ternminated, or has involuntarily withdrawn from participation

inthis state's Medicaid program the Medicaid program of any

other state, the Medicare program or any ot her governnental

or private health care programor health i nsurance program

(i) An application for license renewal nust contain

the information required under paragraphs (e) and (f).

(3) The agency may deny or revoke licensure if the

applicant has falsely represented a material fact, or has

omtted any material fact, fromthe application required by

this section.

(4) Application for licensure nust be nade to the

Agency for Health Care Administration on forns furnished by it

and nust be acconpani ed by the appropriate |icensure fee, as

establi shed by rule, which may not exceed the cost of

regul ation under this part. The licensure fee for persona

care organi zati ons nay not exceed $650 and nust be deposited
in the Health Care Trust Fund.
(5) The Agency for Health Care Administration may

deny, revoke, or suspend a license or inpose an administrative

fine in the manner provided in chapter 120 agai nst a persona

care organi zation that:

(a) Fails to conply with this section or applicable

rul es.
(b) Commits an intentional, reckless, or negligent act

that materially affects the health or safety of a person

receiving services.

35
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1 (6) A license issued for the operation of a persona

2 | care organi zati on, unless sooner suspended or revoked, expires
3|1 year after its date of issuance. Sixty days before the

4 | expiration date, an application for renewal nust be submitted
5]to the Agency for Health Care Adnministration on forns

6| furnished by it. The Agency for Health Care Adninistration

7| shall renew the license if the applicant has net the

8| requirenments of this section and applicable rules. A persona
9| care organi zati on agai nst which a revocati on or suspension

10 | proceeding is pending at the tine of license renewal nmay be
11 | issued a conditional license that is effective until fina

12 | di sposition of such proceeding by the Agency for Health Care
13| Adninistration. If judicial relief is sought fromthe fina

14 | di sposition, the court having jurisdiction may issue a

15 ] conditional license for the duration of the judicial

16 | proceedi ng.

17 (7) The Agency for Health Care Administration may

18 | institute injunctive proceedi ngs under s. 400.515.

19 (8)(a) A person nmay not provide, offer, or advertise
20| to the public personal care services without obtaining a valid
21| license fromthe Agency for Health Care Adnministration. A

22 | person who holds a license may not advertise or hold out to
23| the public that he or she holds a license other than the

24 | license that he or she actually holds. A person who viol ates
25| this subsection is subject to injunctive proceedi ngs under s.
26 | 400. 515.

27 (b) A personal care organization that offers or

28 | advertises to the public services for which licensure is

29 | required under this part nust include in the adverti senent the
30| license nunber issued to the organi zati on by the agency. The
31| agency shall assess a fine of not |ess than $100 to any

36
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| i censee who fails to include the |icense nunber when

submtting the advertisenent for publication, broadcast, or

printing. The fine for a second or subsequent offense is $500.

The holder of a license issued under this part nay not

advertise or indicate to the public that it holds any |license

other than the one it has been i ssued.

(c) The operation or maintenance of a unlicensed

personal care organi zation or the performance of any persona

care services in violation of this part is declared a

nui sance, ininmcal to the public health, welfare, and safety.

The agency or any state attorney may, in addition to other

renedi es provided in this part, bring an action for an

injunction to restrain such violation, or to enjoin the future

operati on or mai ntenance of any such personal care

organi zati on personal care services in violation of this part,

until conpliance with this part or the rul es adopted under

this part has been denpbnstrated to the satisfaction of the

agency.
(d) Aviolation of paragraph (a) is a deceptive and

unfair trade practice and constitutes a violation of the

Fl orida Deceptive and Unfair Trade Practices Act under part |
of chapter 501.
(e) A person who violates paragraph (a) commits a

felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. Any person who conmits a
second or subsequent violation conmmits a felony of the second

degree, punishable as provided in s. 775.082, s. 775.083, or

s. 775.084. Each day of continuing violation is a separate

of f ense.
(f) Any person who owns, operates, or nmintains an

unl i censed personal care organi zation and who, within 10
37
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wor ki ng days after receiving notification fromthe agency,

fails to cease operation and apply for a license under this

part commits a felony of the third degree, punishable as
provided ins. 775.082, s. 775.083, or s. 775.084. Each day of
conti nued operation is a separate offense.

(g) Any personal care organization that fails to cease

operation after agency notification may be fined $500 for each

day of nonconpli ance.

(9) Any duly authorized officer or enployee of the

Agency for Health Care Adninistrati on may nake such

i nspections and investigations as are necessary to respond to

conplaints or to deternmine the state of conpliance with this

section and applicabl e rul es.

(a) If, inresponding to a conplaint, an agent or

enpl oyee of the Agency for Health Care Adninistration has

reason to believe that a crinme has been comm tted, he or she

shall notify the appropriate | aw enforcenent agency.

(b) If, inresponding to a conplaint, an agent or

enpl oyee of the Agency for Health Care Adninistration has

reason to believe that abuse, neglect, or exploitation has

occurred according to the definitions in chapter 415, he or

she shall file a report under chapter 415,

(10)(a) A personal care organi zation nay provide

personal care services in the patient's place of residence

through certified nursing assistants or hone health aides who

present docunented proof of successful conpletion of the

training required by rule of the agency. Each certified

nursi ng assi stant, hone health ai de, honemaker, or conpani on

nmust provide current docunentation that he or she is free from

comuni cabl e di seases.

38
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(b) Certified nursing assistant or hone health aide

services shall be linited to assisting a patient with bathing,

dressing, toileting, grooming, eating, physical transfer, and

those nornmal daily routines the patient could performfor

hi nsel f or herself were he or she physically capable. A

certified nursing assistant or hone health aide may not

provi de nedical services or other health care services that

require specialized training and that nmay be perfornmed only by

a licensed health care professional. Providing services beyond

t he scope authorized under this subsection constitutes the

unaut hori zed practice of nedicine or a violation of the Nurse

Practice Act and is punishable as provided under chapter 458,

chapter 459, or part | of chapter 464.

(c) A personal care organization shall arrange for

supervisory visits by a registered nurse to the hone of a

patient receiving personal care services in accordance with

the patient's direction and approval.

(11) Each personal care organi zation nust require

every certified nursing assistant or hone health aide to

conpl ete an application form providing the foll ow ng

i nf or mati on:

(a) The nane, address, date of birth, and soci al

security nunber of the applicant.

(b) The educational background and enpl oynent history

of the applicant.

(c) The nunber and date of an applicabl e

certification.

(d) \When appropriate, information concerning the

renewal of the applicable certification.

(12) Each personal care organi zation nust conply with

the procedures set forth in s. 400.512 for nmintaining records
39
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of the enploynment history of all certified nursing assistants,

hone health ai des, honenmkers, and conpani ons that provide

services to the patients and clients of the personal care

organi zati on. Each personal care organization is subject to

t he standards and conditions set forth in s. 400.512.

(13) The personal care organi zation nmust nmintain the

application on file and that file nust be open to the

i nspection of the Agency for Health Care Administration. The

personal care organi zation nust maintain on file the name and

address of the patients or clients to whomthe personal care

organi zati on personnel provide services. A personal care

organi zation nmust namintain the file that includes the

appl i cation and other applicabl e docunentation for 3 years

after the date of the last file entry of information

concerning a patient or client.

(14) A personal care organi zation nust provide the

following staff training:

(a) Upon begi nning enpl oyment with the personal care

organi zati on, each enpl oyee nmust receive basic witten

i nformati on about interacting with patients or clients who

have Al zhei ner's di sease or denenti a-rel ated di sorders.

(b) In addition to the infornation provided under

paragraph (a), newy hired personal care organization

personnel who will be providing direct care to patients or

clients nust conplete 2 hours of training in Al zheiner's

di sease and denentia-training in Al zheiner's di sease and

denentia-rel ated disorders within 9 nonths after begi nning

enpl oynent with the personal care organi zation. This training

nmust i nclude, but need not be limted to, an overvi ew of

denentia, a denonstration of basic skills in conmunicating

Wi th persons who have denentia, the nanagenent of problem
40
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behavi ors, information about pronoting the client's

i ndependence in activities of daily living, and instruction in

skills for working with fanilies and caregivers.

(c) For certified nursing assistants, the required 2

hours of training shall be part of the total hours of training

requi red annual ly.
(d) The Departnent of Elderly Affairs, or its
desi gnee, nust approve the required training. The departnent

nmust consider for approval training offered in a variety of

formats. The departnent shall keep a list of current providers

who are approved to provide the 2-hour training. The

departnent shall adopt rules to establish standards for

enpl oyees who are subject to this training, for the trainers,

and for the training required in this subsection

(e) Upon conpleting the training listed in this

section, the enployee shall be issued a certificate that

states that the training nandated under this subsection has

been received. The certificate shall be dated and signed by

the training provider. The certificate is evidence of

conpl etion of this training, and the enployee is not required

to repeat this training if the enpl oyee changes enpl oynent to

a different personal care organization
(f) An enployee who is hired on or after July 1, 2005,
nust conplete the training required by this section

(g) A licensed personal care organi zati on whose

undupl i cated census during the nbst recent cal endar year was

conprised of at |east 90 percent of individuals aged 21 years

or younger at the date of admi ssion is exenpt fromthe

training requirenents in this subsection

(h) A personal care organi zation licensed under this

part which clains that it provides special care for persons
41
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who have Al zheinmer's di sease or other related di sorders nust

disclose in its advertisenents or in a separate docunent those

services that distinguish the care as being especially

applicable to, or suitable for, such persons. The persona

care organi zation nust give a copy of all such advertisenents

or a copy of the docunent to each person who requests

i nformati on about the personal care organi zati on and nust

mai ntain a copy of all such advertisenents and docunents in

its records. The Agency for Health Care Adninistration shal

exam ne all such advertisenents and docunents in the persona

care organi zation's records as part of the |icense renewal

pr ocedur e.
(15) Each personal care organi zation shall assi st

persons who woul d need assi stance and sheltering during an

evacuati on because of physical, nental, or sensory

disabilities in registering with the appropriate |oca

ener gency nmamnagenent agency pursuant to s. 252. 355.

(16) Each personal care organization shall prepare and

nmai ntain a conprehensi ve energency nanagenent plan that is

consistent with the criteria in this subsection and with the

| ocal special needs plan. The plan shall be updated annually.

The plan nust specify how the personal care organization wll

facilitate the provision of continuous care to its patients or

clients who are registered pursuant to s. 252.355 during an

energency that interrupts the provision of care or services in

private residencies.

(a) A certified nursing assistant or hone health aide

who cares for persons registered pursuant to s. 252. 355 nust

include in each patient record a description of how care will

be continued during a disaster or energency that interrupts

the provision of care in the patient's hone. It shall be the
42
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responsibility of the personal care organi zation to ensure

that continuous care is provided.

(b) Each personal care organi zation shall maintain a

current prioritized list of patients in private residences who

are regi stered pursuant to s. 252.355 and who need conti nued

services during a disaster or energency. This list nust

indicate, for each patient, if the patient or client is to be

transported to a special needs shelter. The personal care

organi zations shall nake this |list available to county health

departnents and to | ocal energency nmanagenent agenci es upon

request.
(c) Each certified nursing assistant or hone health

aide who is caring for a patient who is registered pursuant to

s. 252.355 shall provide a list of the patient's nedication

and equi pnent needs to the personal care organization, which

shall make this information available to county health

departnents and to | ocal energency nmanagenent agenci es upon

request.
(d) A certified nursing assistant or hone health aide

is not required to continue to provide care to patients or

clients in energency situations that are beyond the person's

control and that make it inpossible to provide services, such

as when roads are inpassable or when a patient or client does

not go to the location specified in his or her patient record.
(e) The Agency for Health Care Administration, with
the concurrence of the Departnent of Health and in

consultation with the Departnent of Comrunity Affairs, shal

adopt rules establishing mninumcriteria for the

conpr ehensi ve energency nmanagenent plan and the pl an updates

required by this subsection
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1 (17) Each personal care organi zation nust conply with
2| the notice requirenents of s. 400.495, relating to the

3| reporting of abuse.

4 (18) In addition to any other penalties inposed

5] pursuant to this section or part, the agency nay assess costs
6| related to an investigation that results in a successfu

7 | prosecution, excluding costs associated with an attorney's
8|tine. If the agency inposes such an assessnent and the

9 | assessnent is not paid or is not the subject of a pending

10 | appeal prior to the renewal of the license, the |icense nay
11| not be renewed until the assessnent is paid or arrangenents
12 | for paynent of the assessnent are nmde.

13 (19) The Agency for Health Care Adnministration shal

14 | adopt rules to adnminister this section.

15 Section 13. Section 400.512, Florida Statutes, is

16 | anended to read:

17 400. 512 Screening of honme health agency personnel

18 | nurse regi stry personnel; and personal care organization

19 | personnel ecoenpanions—and—horenrakers. --The agency shall require
20 | enpl oynent or contractor screening as provided in chapter 435,
21| using the level 1 standards for screening set forth in that
22 | chapter, for hone health agency personnel; persons referred
23| for enploynent by nurse registries; and personal care

24 | organi zati on personnel persons—enptoyed—by—conpanion—or

25 | horeraker—services—registeretd—untder—s—400-5069.

26 (1)(a) The Agency for Health Care Adninistration may,
27 | upon request, grant exenptions fromdisqualification from

28 | enpl oynent or contracting under this section as provided in s.
29 | 435.07, except for health care practitioners |icensed by the
30 | Departnment of Health or a regulatory board within that

31 | departnent.
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(b) The appropriate regulatory board within the
Departnent of Health, or that departnent itself when there is

no board, nmay, upon request of the |icensed health care
practitioner, grant exenptions fromdisqualification from
enpl oynent or contracting under this section as provided in s.
435. 07.

(2) The administrator of each hone health agency, the
managi ng enpl oyee of each nurse registry, and the managi ng
enpl oyee of each personal care organi zati on eohpattonr——ot
herrerraker—servi-ce—t+egtstered—unrder—s—4066-569 nust sign an
affidavit annually, under penalty of perjury, stating that al
personnel hired or;contracted w th;—oer—registered on or after
Cctober 1, 2002 1994, who enter the honme of a patient or
client in their service capacity have been screened and that

its renmining personnel have worked for the hone health agency
or personal care organi zati on regist+ant conti nuously since
before COctober 1, 2002 1994.

(3) As a prerequisite to operating as a hone health

agency, nurse registry, or personal care organization

conpani-on—or—hoferaker—service—under—s—4066-509, the

adm ni strator or managi ng enpl oyee, respectively, nust submnit

to the agency his or her nanme and any other information
necessary to conduct a conplete screening according to this
section. The agency shall submt the infornmation to the
Departnent of Law Enforcenent for state processing. The
agency shall review the record of the adm nistrator or nmanager
wWith respect to the offenses specified in this section and
shall notify the owner of its findings. |If disposition
information is nmissing on a crimnal record, the adm nistrator
or manager, upon request of the agency, nust obtain and supply
within 30 days the nissing disposition infornmation to the

45
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agency. Failure to supply missing information within 30 days
or to show reasonable efforts to obtain such information wll
result in automatic disqualification

(4) Proof of conpliance with the screening
requi renments of chapter 435 shall be accepted in lieu of the
requirenents of this section if the person has been
conti nuously enployed or under contract registered without a

breach in service that exceeds 180 days, the proof of
conpliance is not nore than 2 years old, and the person has
been screened by the Departnent of Law Enforcenent. A hone
heal t h agency, nurse registry, or personal care organization

shal |l directly provide proof of conpliance to another hone

heal t h agency, nurse registry, or personal care organization

The recipient hone health agency, nurse registry, or persona

care organi zati on cenpanien—or—hofrefraker—serviece—+egi-stered
urder—s—4066-5069 nay not accept any proof of conpliance

directly fromthe person who requires screening. Proof of

conpliance with the screening requirenents of this section
shal | be provided upon request to the person screened by the
honme heal th agenci es, :nurse registries,;-or personal care
or gani zat i ons cofpant-on—or—horeraker—services—t+egstered—under
5—400-509.

(5) There is no nonetary liability on the part of, and

no cause of action for danmages arises against, a licensed hone
heal t h agency, licensed nurse registry, or personal care

or gani zat i on conpan-oh—er—horeraker—servi-ce—+egistered—under
s—460-569t hat, upon notice that the enployee or contractor

has been found guilty of, regardl ess of adjudication, or
entered a plea of nolo contendere or guilty to, any offense
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prohi bited under s. 435.03 or under any sinilar statute of
another jurisdiction, termnates the enpl oyee or contractor
whet her or not the enployee or contractor has filed for an
exenption with the agency in accordance with chapter 435 and
whether or not the tine for filing has expired.

(6) The costs of processing the statew de
correspondence crininal records checks nust be borne by the
honme heal th agency, ;the nurse registry,;or the personal care

or gani zat i on conpan-oh—er—hoereraker—servi-ce—+egistered—under
s—460-569, or by the person being screened, at the discretion

of the hone health agency, nurse registry, or personal care

or gani zati on s—406-509—+egist+rant.

(7)(a) It is a msdeneanor of the first degree,

puni shabl e under s. 775.082 or s. 775.083, for any person
willfully, knowingly, or intentionally to:

1. Fail, by false statenent, msrepresentation
i mpersonation, or other fraudulent neans, to disclose in any
application for voluntary or paid enploynment a naterial fact
used in naking a determination as to such person's
qgualifications to be an enpl oyee under this section

2. Operate or attenpt to operate an entity licensed or
regi stered under this part with persons who do not neet the
m ni rum st andards for good noral character as contained in
this section; or

3. Use information fromthe crimnal records obtained
under this section for any purpose other than screening that
person for enploynent as specified in this section or rel ease
such information to any other person for any purpose other
than screening for enpl oynent under this section

(b) It is a felony of the third degree, punishable
under s. 775.082, s. 775.083, or s. 775.084, for any person
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willfully, knowingly, or intentionally to use information from
the juvenile records of a person obtained under this section
for any purpose other than screening for enploynent under this
secti on.

Section 14. Section 400.515, Florida Statutes, is
amended to read:

400.515 Injunction proceedings.--In addition to the

ot her powers provided under this chapter, the Agency for

Health Care Administration nay institute injunction

proceedings in a court of conpetent jurisdiction to restrain

or prevent the establishnent or operation of a hone health

agency, nurse registry, or personal care organization that

does not have a license or that is in violation of any

provision of this part or any rule adopted pursuant to this

part. The Agency for Health Care Adm nistration nay al so
institute injunction proceedings in a court of conpetent
jurisdiction when violation of this part or of applicable
rules constitutes an energency affecting the i mediate health
and safety of a patient or client.

Section 15. Subsection (7) of section 381.0303,
Fl orida Statutes, is anended to read:

381.0303 Health practitioner recruitnent for special
needs shelters.--

(7) REVIEW OF EMERGENCY MANAGEMENT PLANS. - - The
subm ssi on of enmergency nanagenent plans to county health
departnents by home health agenci es pursuant to s.
400. 497(8) (c) and—{e)rand by nurse registries pursuant to s.
400. 506(16) (e) and by hospi ce prograns pursuant to s.
400. 610(1)(b) is conditional upon the receipt of an
appropriation by the departnent to establish nedical services
di saster coordinator positions in county health departnents
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1| unless the secretary of the departnent and a | ocal county
2| commission jointly deternmine to require such plans to be
3| subnitted based on a determination that there is a special
4| need to protect public health in the local area during an
5| energency.
6 Section 16. This act shall take effect July 1, 2004.
7
8 EE IR b S b b I S S b S S S b b S S I b B b S b S
9 SENATE SUMVARY
10 Revi ses_part 1V of ch, 400, F.S., to provide for the
regul ation of personal care organi zations by the Agency
11 for Health Care Adm nistrati on. Revises cerfain
provi si ons governlng the |icensure of hone health
12 agencies and |icenséd nurse registries. Provides ]
additional admnistrative, civil, and crimnal penalties,
13 sanctions, and fines. Revises requirenents for |icense
application. Revises requirenents for hone health agency
14 service agreements and treatnent orders. Revises
requi renents for nmaintainin atient and client records.
15 Requires the Agenc%_for Health Care Adm nistration to
16 adopt rules. (See bill for details.)
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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