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SENATE AMENDVENT
Bill No. CS for CSfor CSfor CS for SB 700
Amendment No.  Barcode 381714

CHAMBER ACTI ON
Senat e House

1/ AD 2R
04/ 28/ 2004 02: 53 PM

Senators Smth and Peaden noved the foll ow ng amendnent :

Senate Amendnent (with title anendnent)

On page 2, between lines 27 and 28,

insert:

Section 2. Section 394.459, Florida Statutes, is
anended to read:

394.459 Rights of patients.--

(1) RIGHT TOINDDVIDUAL DGNITY.--1t is the policy of
this state that the individual dignity of the patient shall be
respected at all tines and upon all occasions, including any
occasi on when the patient is taken into custody, held, or
transported. Procedures, facilities, vehicles, and
restraining devices utilized for crimnals or those accused of
crime shall not be used in connection with persons who have a
mental illness, except for the protection of the patient or
others. Persons who have a mental illness but who are not
charged with a crimnal offense shall not be detained or
incarcerated in the jails of this state. A person who is
receiving treatnent for nental illness tAa—afactHity shall not
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be deprived of any constitutional rights. However, if such a
person is adjudicated incapacitated, his or her rights nmay be
limted to the same extent the rights of any incapacitated
person are limted by |aw

(2) R GHT TO TREATMENT. - -

(a) A person shall not be denied treatnent for nenta
illness and services shall not be delayed at a receiving or
treatment facility because of inability to pay. However, every
reasonabl e effort to collect appropriate rei nbursenment for the
cost of providing mental health services to persons able to
pay for services, including insurance or third-party paynents,
shall be made by facilities providing services pursuant to
this part.

(b) It is further the policy of the state that the
| east restrictive appropriate available treatment be utilized
based on the individual needs and best interests of the
pati ent and consistent with opti numinprovement of the
patient's condition

(c) Each person who renains at a receiving or
treatment facility for nore than 12 hours shall be given a
physi cal exam nation by a health practitioner authorized by
law to give such exam nations, within 24 hours after arrival
at such facility.

(d) Every patient in a facility shall be afforded the
opportunity to participate in activities designed to enhance
self-image and the beneficial effects of other treatments, as
determned by the facility.

(e) Not nmore than 5 days after admission to a
facility, each patient shall have and recei ve an
i ndi vidual i zed treatment plan in witing which the patient has
had an opportunity to assi st ig preparing and to review prior
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toits inplementation. The plan shall include a space for the
patient's conments.

(3) R GHT TO EXPRESS AND | NFORVED PATI ENT CONSENT. - -

(a) Each patient entering treatnent afaetty shal
be asked to give express and i nformed consent for adm ssion
and treatnment. |If the patient has been adjudi cated
i ncapacitated or found to be inconpetent to consent to
treatment, express and inforned consent to treatnment shall be
sought instead fromthe patient's guardi an or guardian
advocate. |If the patient is a mnor, express and informed
consent for adm ssion and treatnent shall al so be requested
fromthe patient's guardian. Express and informed consent for
adm ssion and treatnment of a patient under 18 years of age
shall be required fromthe patient's guardian, unless the
mnor is seeking outpatient crisis intervention services under
s. 394.4784. Express and informed consent for adm ssion and
treatment given by a patient who is under 18 years of age
shall not be a condition of adm ssion when the patient's
guardi an gives express and i nformed consent for the patient's
adm ssion pursuant to s. 394.463 or s. 394.467. Prior to
giving consent, the follow ng information shall be disclosed
to the patient, or to the patient's guardian if the patient is
18 years of age or ol der and has been adj udi cated
i ncapacitated, or to the patient's guardian advocate if the
pati ent has been found to be inconpetent to consent to
treatment, or to both the patient and the guardian if the
patient is a mnor: the reason for adm ssion, the proposed
treatment, the purpose of the treatnent to be provided, the
common side effects thereof, alternative treatnment nodalities
the approximate |l ength of care, and that any consent given by
a patient may be revoked orally or in witing prior to or
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during the treatment period by the patient, the guardian
advocate, or the guardian.

(b) In the case of medical procedures requiring the
use of a general anesthetic or electroconvul sive treatnent,
and prior to performng the procedure, express and inforned
consent shall be obtained fromthe patient if the patient is
legally competent, fromthe guardian of a mnor patient, from
the guardi an of a patient who has been adj udi cat ed
i ncapacitated, or fromthe guardi an advocate of the patient if
t he guardi an advocate has been given express court authority
to consent to medi cal procedures or el ectroconvul sive
treatment as provi ded under s. 394.4598.

(c) Wen the departrment is the legal guardian of a
patient, or is the custodian of a patient whose physician is
unwilling to performa nedical procedure, including an
el ectroconvul sive treatnment, based solely on the patient's
consent and whose guardi an or guardi an advocate i s unknown or
unl ocatabl e, the court shall hold a hearing to determ ne the
nedi cal necessity of the medical procedure. The patient shal
be physically present, unless the patient's nedical condition
precl udes such presence, represented by counsel, and provided
the right and opportunity to be confronted with, and to
cross-examne, all witnesses alleging the medical necessity of
such procedure. In such proceedi ngs, the burden of proof by
cl ear and convinci ng evidence shall be on the party all eging
the nedi cal necessity of the procedure.

(d) The admnistrator of a receiving or treatnent
facility may, upon the recommendati on of the patient's
att endi ng physician, authorize emergency nedi cal treatnent,

i ncluding a surgical procedure, if such treatnent is deened
lifesaving, or if the situation threatens serious bodily harm
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to the patient, and permssion of the patient or the patient's
guardi an or guardi an advocat e cannot be obt ai ned.

(4) QUALITY OF TREATMENT. - -

(a) Each patient ra—afaetty shall receive services,

including, for a patient placed under s. 394. 4655, those

services included in the court order which are suited to his

or her needs, and which shall be adm nistered skillfully,
safely, and humanely with full respect for the patient's
dignity and personal integrity. Each patient shall receive
such nedi cal, vocational, social, educational, and
rehabilitative services as his or her condition requires in

order to live successfully in te—brirg—abeut—an—earby—return

te the community. 1In order to achieve this goal, the

departnent is directed to coordinate its mental health
prograns with all other prograns of the departnent and ot her
st at e agenci es.

(b) Receiving and treatnent facilities shall devel op
and naintain, in a formaccessible to and readily
under st andabl e by patients, the foll ow ng:

1. Citeria, procedures, and required staff training
for any use of close or elevated | evels of supervision, of
restraint, seclusion, or isolation, or of energency treatnent
orders, and for the use of bodily control and physi cal
managenent techni ques.

2. Procedures for documenting, monitoring, and
requiring clinical review of all uses of the procedures
described in subparagraph 1. and for documenting and requiring
review of any incidents resulting in injury to patients.

3. A systemfor the review of conplaints by patients
or their famlies or guardians.

(c) Afacility may not5use seclusion or restraint for
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puni shnent, to conpensate for inadequate staffing, or for the
conveni ence of staff. Facilities shall ensure that all staff
are made aware of these restrictions on the use of seclusion
and restraint and shall make and maintain records which
dermonstrate that this information has been conveyed to

i ndi vi dual staff nenbers.

(5) COWLUN CATI ON, ABUSE REPORTING AND VI SITS. --

(a) Each person receiving services in a facility
providing mental health services under this part has the right
to comuni cate freely and privately with persons outside the
facility unless it is determ ned that such communication is
likely to be harnful to the person or others. Each facility
shal | make avail abl e as soon as reasonably possible to persons
receiving services a telephone that allows for free | oca
calls and access to a long-distance service. A facility is
not required to pay the costs of a patient's |ong-distance
calls. The tel ephone shall be readily accessible to the
pati ent and shall be placed so that the patient may use it to
communi cate privately and confidentially. The facility may
establ i sh reasonable rules for the use of this tel ephone,
provided that the rules do not interfere with a patient's
access to a tel ephone to report abuse pursuant to paragraph
(e).

(b) Each patient admtted to a facility under the
provisions of this part shall be allowed to receive, send, and
mai | seal ed, unopened correspondence; and no patient's
i ncom ng or outgoing correspondence shall be opened, del ayed,
hel d, or censored by the facility unless there is reason to
believe that it contains itens or substances which may be
harnful to the patient or others, in which case the
adm ni strator may direct reasonable exam nati on of such mail
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and may regul ate the disposition of such itenms or substances.

(c) Each facility nmust permt inmedi ate access to any
patient, subject to the patient's right to deny or w thdraw
consent at any time, by the patient's famly nenbers,
guardi an, guardi an advocate, representative, Florida statew de
or | ocal advocacy council, or attorney, unless such access
woul d be detrimental to the patient. |If a patient's right to
communi cate or to receive visitors is restricted by the
facility, witten notice of such restriction and the reasons
for the restriction shall be served on the patient, the
patient's attorney, and the patient's guardi an, guardi an
advocate, or representative; and such restriction shall be
recorded on the patient's clinical record with the reasons
therefor. The restriction of a patient's right to commrunicate
or to receive visitors shall be reviewed at |east every 7
days. The right to conmmunicate or receive visitors shall not
be restricted as a nmeans of punishment. Nothing in this
paragraph shall be construed to limt the provisions of
par agraph (d).

(d) Each facility shall establish reasonabl e rul es
governing visitors, visiting hours, and the use of tel ephones
by patients in the least restrictive possible nanner.
Patients shall have the right to contact and to receive
communi cation fromtheir attorneys at any reasonable tine.

(e) Each patient receiving nmental health treatnent in
any facility shall have ready access to a tel ephone in order
to report an alleged abuse. The facility staff shall orally
and in witing informeach patient of the procedure for
reporting abuse and shall make every reasonable effort to
present the information in a | anguage the pati ent understands.
A witten copy of that procedu;e, i ncl udi ng the tel ephone
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nunber of the central abuse hotline and reporting forns, shal
be posted in plain view

(f) The departnent shall adopt rules providing a
procedure for reporting abuse. Facility staff shall be
required, as a condition of enploynment, to becone famliar
with the requirenents and procedures for the reporting of
abuse.

(6) CARE AND CUSTODY OF PERSONAL EFFECTS CF
PATI ENTS. -- A patient's right to the possession of his or her
cl othing and personal effects shall be respected. The
facility may take tenporary custody of such effects when
required for nedical and safety reasons. A patient's clothing
and personal effects shall be inventoried upon their renoval
into tenporary custody. Copies of this inventory shall be
given to the patient and to the patient's guardian, guardi an
advocate, or representative and shall be recorded in the
patient's clinical record. This inventory may be amended upon
the request of the patient or the patient's guardi an, guardian
advocate, or representative. The inventory and any amendments
to it must be witnessed by two nmenbers of the facility staff
and by the patient, if able. Al of a patient's clothing and
personal effects held by the facility shall be returned to the
pati ent imredi ately upon the discharge or transfer of the
patient fromthe facility, unless such return would be
detrinental to the patient. |If personal effects are not
returned to the patient, the reason nust be docunented in the
clinical record along with the disposition of the clothing and
personal effects, which nay be given instead to the patient's
guardi an, guardi an advocate, or representative. As soon as
practi cabl e after an energency transfer of a patient, the
patient's clothing and personal effects shall be transferred
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to the patient's new location, together with a copy of the
i nventory and any anmendnents, unless an alternate plan is
approved by the patient, if able, and by the patient's
guardi an, guardi an advocate, or representative

(7) VOTING I N PUBLI C ELECTIONS. - - A patient +a—=a
faet+y who is eligible to vote according to the laws of the
state has the right to vote in the primary and genera
el ections. The departnent shall establish rules to enable
patients to obtain voter registration forns, applications for
absentee ballots, and absentee ballots.

(8) HABEAS CORPLUS. - -

(a) At any tine, and without notice, a person held in
a receiving or treatnent facility, or arelative, friend
guardi an, guardi an advocate, representative, or attorney, or
t he departnent, on behal f of such person, may petition for a
wit of habeas corpus to question the cause and legality of
such detention and request that the court order a return to
the wit in accordance with chapter 79. Each patient held in
a facility shall receive a witten notice of the right to
petition for a wit of habeas corpus.

(b) At any tine, and without notice, a person who is a
patient in a receiving or treatnent facility, or a relative,
friend, guardian, guardi an advocate, representative, or
attorney, or the department, on behalf of such person, may
file a petition in the circuit court in the county where the
patient is being held alleging that the patient is being
unjustly denied a right or privilege granted herein or that a
procedure authorized herein is being abused. Upon the filing
of such a petition, the court shall have the authority to
conduct a judicial inquiry and to issue any order needed to
correct an abuse of the provisions of this part.

9
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(c) The adm nistrator of any receiving or treatnent
facility receiving a petition under this subsection shall file
the petition with the clerk of the court on the next court
wor ki ng day.

(d) No fee shall be charged for the filing of a
petition under this subsection

(9) WVIQLATIONS. --The department shall report to the
Agency for Health Care Administration any violation of the
rights or privileges of patients, or of any procedures
provi ded under this part, by any facility or professiona
l'icensed or regulated by the agency. The agency is authorized
to inpose any sanction authorized for violation of this part,
based solely on the investigation and findings of the
depart nent.

(10) LIABILITY FOR VI OLATI ONS. - - Any person who
viol ates or abuses any rights or privileges of patients
provided by this part is liable for danages as determ ned by
law. Any person who acts in good faith in conpliance with the
provisions of this part is imune fromcivil or crimna
liability for his or her actions in connection with the
adm ssion, diagnosis, treatment, or discharge of a patient to
or froma facility. However, this section does not relieve
any person fromliability if such person commts negligence

(11) R GHT TO PARTI O PATE | N TREATMENT AND DI SCHARGE
PLANNI NG --The patient shall have the opportunity to
participate in treatment and di scharge pl anning and shall be
notified in witing of his or her right, upon discharge from
the facility, to seek treatnent fromthe professional or
agency of the patient's choice.

(12) POSTING OF NOTI CE OF R GHTS OF PATI ENTS. - - Each
facility shall post a notice listing and describing, in the

10
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| anguage and term nol ogy that the persons to whomthe notice

i s addressed can understand, the rights provided in this
section. This notice shall include a statemrent that

provi sions of the federal Americans with Disabilities Act
apply and the nane and tel ephone nunber of a person to contact
for further information. This notice shall be posted in a

pl ace readily accessible to patients and in a format easily
seen by patients. This notice shall include the tel ephone
nunbers of the F orida | ocal advocacy council and Advocacy

Center for Persons with Disabilities, Inc.

(Redesi gnat e subsequent sections.)

TI' TLE AMENDMENT

And the title is anended as foll ows:

Onh page 1, line 5, after the sem col on

insert:
amending s. 394.459, F. S, relating to the
rights of patients; clarifying those rights
that are applicable to individuals receiving
treatment for nmental illness; requiring express

and i nfornmed consent prior to treatnent;
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