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1

2 An act relating to nental health; anending s.

3 394. 455, F.S.; defining and redefining terns

4 used in part |I of ch. 394, F.S., "the Baker

5 Act"; amending s. 394.459, F.S., relating to

6 the rights of patients; clarifying those rights
7 that are applicable to individuals receiving

8 treatment for nental illness; requiring express
9 and i nforned consent prior to treatnent;

10 anmending s. 394.4598, F.S., relating to

11 guardi an advocat es; amendi ng provisions to

12 conformto changes made by the act; anending s.
13 394. 4615, F.S., relating to confidentiality of
14 clinical records; providing additiona

15 circunstances in which information froma

16 clinical record may be rel eased; anending s.

17 394.463, F.S.; revising criteria for an

18 i nvoluntary exam nation; adding nental health
19 counselors to the persons who can initiate an
20 i nvoluntary exam nation; revising requirenments
21 for filing a petition for involuntary
22 pl acenent; creating s. 394.4655, F.S.
23 provi ding for involuntary outpatient placenent;
24 providing criteria; providing procedures;
25 providing for a voluntary examination for
26 out patient placenent; providing for a petition
27 for involuntary outpatient placement; requiring
28 t he appoi ntment of counsel; providing for a
29 conti nuance of hearing; providing procedures
30 for the hearing on involuntary outpatient
31 pl acenent; providing a procedure for continued

1
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1 i nvoluntary outpatient placenent; anmending s.

2 394.467, F.S., relating to involuntary

3 pl acenment; conform ng term nol ogy to changes

4 made by the act; providing for rul emeking

5 authority; creating the Baker Act Workgroup

6 provi di ng a purpose; providing for the

7 coordi nati on of the workgroup through the

8 Department of Children and Fami |y Services;

9 provi ding for nmenbers; requiring the departnent
10 to evaluate data froma pilot program

11 provi ding research criteria by the Florida

12 Mental Health Institute; requiring the Florida
13 Mental Health Institute to submt its findings
14 to the workgroup; requiring the workgroup to
15 submt a report to the Legislature; creating
16 the District 4 Baker Act Pilot Project in the
17 departnent; providing |egislative intent;

18 requiring the Florida Mental Health Institute
19 to study data fromthe pilot project for fisca
20 i mpact; providing a ternmination date

21 authorizing the departnent to use a certain

22 maxi mum dol | ar amount to inplenment the

23 wor kgroup and the pil ot program providing for
24 severability; providing effective dates.

25

26| Be It Enacted by the Legislature of the State of Florida:
27

28 Section 1. Subsection (3) of section 394.455, Florida
29| Statutes, is anended, and subsections (31) and (32) are added
30| to that section, to read:

31

2
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394.455 Definitions.--As used in this part, unless the
context clearly requires otherwi se, the term
(3) "Clinical record" neans all parts of the record
required to be nmintained and includes all nedical records,
progress notes, charts, and adm ssion and di scharge data, and
all other information recorded by a facility which pertains to
the patient's hospitalization or ard treatnment.

(31) "Service provider" nmeans any public or private

receiving facility, an entity under contract with the

Departnent of Children and Family Services to provide nenta

health services, a clinical psychologist, a clinical socia

worker, a physician, psychiatric nurse as defined in

subsection (23), or a community nental health center or clinic

as defined in this part.

(32) "lnvoluntary exam nation" neans an_exam nation

perforned under s. 394.463 to deternine if an individua

qualifies for involuntary inpatient treatnent under_ s.

394.467(1) or involuntary outpatient treatnent under_ s.
394. 4655(1).

(33) "lnvoluntary placenent” neans either involuntary

out patient treatnent pursuant to s. 394. 4655 or _involuntary

inpatient treatnent pursuant to s. 394.467.

Section 2. Section 394.459, Florida Statutes, is

amended to read:

394. 459 Rights of patients.--

(1) RIGHT TO INDIVIDUAL DIGNITY.--1t is the policy of
this state that the individual dignity of the patient shall be
respected at all tines and upon all occasions, including any
occasi on when the patient is taken into custody, held, or
transported. Procedures, facilities, vehicles, and

restraining devices utilized for crimnals or those accused of

3
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crinme shall not be used in connection with persons who have a
mental illness, except for the protection of the patient or
others. Persons who have a nental illness but who are not
charged with a crimnal offense shall not be detained or
incarcerated in the jails of this state. A person who is
receiving treatnent for nmental illness rA—a+faerty shall not
be deprived of any constitutional rights. However, if such a
person is adjudicated incapacitated, his or her rights my be
limted to the sane extent the rights of any incapacitated
person are limted by |aw.

(2) RIGHT TO TREATMENT. - -

(a) A person shall not be denied treatnment for nenta
illness and services shall not be delayed at a receiving or
treatment facility because of inability to pay. However, every
reasonabl e effort to collect appropriate reinbursement for the
cost of providing nental health services to persons able to
pay for services, including insurance or third-party paynents,
shall be made by facilities providing services pursuant to
this part.

(b) It is further the policy of the state that the
| east restrictive appropriate available treatnment be utilized
based on the individual needs and best interests of the
pati ent and consistent with optimum i nprovenent of the
patient's condition.

(c) Each person who remmins at a receiving or
treatment facility for nmore than 12 hours shall be given a
physi cal examination by a health practitioner authorized by
law to give such exam nations, within 24 hours after arriva
at such facility.

(d) Every patient in a facility shall be afforded the

opportunity to participate in activities designed to enhance

4
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1| self-imge and the beneficial effects of other treatnents, as
2| determned by the facility.

3 (e) Not nore than 5 days after adnission to a

4| facility, each patient shall have and receive an

5| individualized treatnment plan in witing which the patient has
6| had an opportunity to assist in preparing and to review prior
7| to its inplenmentation. The plan shall include a space for the
8| patient's comments.

9 (3) RIGHT TO EXPRESS AND | NFORMED PATI ENT CONSENT. - -
10 (a) Each patient entering treatnent afaei-ty shal

11| be asked to give express and i nforned consent for adm ssion
12| and treatnent. |f the patient has been adjudicated

13| incapacitated or found to be inconpetent to consent to

14| treatnent, express and inforned consent to treatnment shall be
15| sought instead fromthe patient's guardian or guardi an

16| advocate. |If the patient is a mnor, express and inforned

17| consent for adm ssion and treatnment shall also be requested
18| fromthe patient's guardi an. Express and inforned consent for
19| admi ssion and treatnment of a patient under 18 years of age
20| shall be required fromthe patient's guardi an, unless the
21| minor is seeking outpatient crisis intervention services under
22| s. 394.4784. Express and informed consent for adnission and
23| treatnent given by a patient who is under 18 years of age
24| shall not be a condition of adm ssion when the patient's
25| guardi an gi ves express and infornmed consent for the patient's
26| admi ssion pursuant to s. 394.463 or s. 394.467. Prior to
27| giving consent, the followi ng informati on shall be discl osed
28| to the patient, or to the patient's guardian if the patient is
29| 18 years of age or ol der and has been adjudicated
30| incapacitated, or to the patient's guardi an advocate if the
31| patient has been found to be inconpetent to consent to

5
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1| treatnment, or to both the patient and the guardian if the

2| patient is a mnor: the reason for adm ssion, the proposed

3| treatnment, the purpose of the treatment to be provided, the

4| comon side effects thereof, alternative treatment nodalities,
5| the approximte | ength of care, and that any consent given by
6| a patient may be revoked orally or in witing prior to or

7| during the treatment period by the patient, the guardian

8| advocate, or the guardian.

9 (b) In the case of nedical procedures requiring the
10| use of a general anesthetic or electroconvul sive treatnent,

11| and prior to performng the procedure, express and infornmed
12| consent shall be obtained fromthe patient if the patient is
13| legally conpetent, fromthe guardian of a nminor patient, from
14| the guardi an of a patient who has been adjudi cated

15| incapacitated, or fromthe guardi an advocate of the patient if
16| the guardi an advocate has been given express court authority
17| to consent to nedical procedures or electroconvul sive

18| treatnent as provided under s. 394.4598.

19 (c) Wen the departnent is the | egal guardian of a

20| patient, or is the custodian of a patient whose physician is
21| unwilling to performa nedical procedure, including an

22| el ectroconvul sive treatnent, based solely on the patient's

23| consent and whose guardi an or guardi an advocate is unknown or
24| unl ocatable, the court shall hold a hearing to determ ne the
25| nmedi cal necessity of the nmedical procedure. The patient shal
26| be physically present, unless the patient's nedical condition
27| precludes such presence, represented by counsel, and provided
28| the right and opportunity to be confronted with, and to

29| cross-exanine, all w tnesses alleging the nedical necessity of
30| such procedure. In such proceedi ngs, the burden of proof by
31
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1| clear and convincing evidence shall be on the party alleging
2| the nedical necessity of the procedure.

3 (d) The administrator of a receiving or treatnent

4| facility may, upon the recommendati on of the patient's

5| attendi ng physician, authorize enmergency nedi cal treatnent,

6| including a surgical procedure, if such treatnent is deened
7| lifesaving, or if the situation threatens serious bodily harm
8| to the patient, and pernission of the patient or the patient's
9| guardian or guardi an advocate cannot be obtai ned.

10 (4) QUALITY OF TREATMENT. - -

11 (a) Each patient Hr—a—faetHty shall receive services,
12| including, for a patient placed under s. 394.4655, those

13| services included in the court order which are suited to his
14| or her needs, and which shall be adm nistered skillfully,

15| safely, and humanely with full respect for the patient's

16| dignity and personal integrity. Each patient shall receive
17| such medical, vocational, social, educational, and

18| rehabilitative services as his or her condition requires in
19| order to live successfully in te—-brirgabeut—anr—eartyreturhn
20| e the community. |In order to achieve this goal, the
21| departnment is directed to coordinate its nental health
22| programs with all other prograns of the departnment and ot her
23| state agenci es.
24 (b) Receiving and treatnent facilities shall devel op
25| and maintain, in a formaccessible to and readily
26| understandabl e by patients, the follow ng:
27 1. Criteria, procedures, and required staff training
28| for any use of close or elevated | evels of supervision, of
29| restraint, seclusion, or isolation, or of energency treatnent
30| orders, and for the use of bodily control and physica
31| managenent techni ques.
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2. Procedures for docunmenting, nonitoring, and
requiring clinical review of all uses of the procedures
descri bed in subparagraph 1. and for docunenting and requiring
review of any incidents resulting in injury to patients.

3. A systemfor the review of conplaints by patients
or their famlies or guardians.

(c) A facility may not use seclusion or restraint for
puni shment, to conpensate for inadequate staffing, or for the
conveni ence of staff. Facilities shall ensure that all staff
are made aware of these restrictions on the use of seclusion
and restraint and shall make and maintain records which
denonstrate that this informati on has been conveyed to
i ndi vi dual staff menbers.

(5) COMMUNI CATI ON, ABUSE REPORTI NG, AND VI SITS. - -

(a) Each person receiving services in a facility
provi ding mental health services under this part has the right
to communi cate freely and privately with persons outside the
facility unless it is determ ned that such conmunication is
likely to be harnful to the person or others. Each facility
shall make avail abl e as soon as reasonably possible to persons
receiving services a tel ephone that allows for free | oca
calls and access to a |long-distance service. A facility is
not required to pay the costs of a patient's |ong-distance
calls. The tel ephone shall be readily accessible to the
pati ent and shall be placed so that the patient nmay use it to
comuni cate privately and confidentially. The facility may
establish reasonable rules for the use of this tel ephone,
provi ded that the rules do not interfere with a patient's

access to a tel ephone to report abuse pursuant to paragraph

(e).

8
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(b) Each patient admtted to a facility under the
provi sions of this part shall be allowed to receive, send, and
mai | seal ed, unopened correspondence; and no patient's
i ncom ng or outgoing correspondence shall be opened, del ayed,
hel d, or censored by the facility unless there is reason to
believe that it contains itens or substances which may be
harnful to the patient or others, in which case the
admi ni strator may direct reasonabl e exam nation of such mail
and may regul ate the disposition of such itens or substances.
(c) Each facility must permt inmediate access to any
patient, subject to the patient's right to deny or withdraw
consent at any tinme, by the patient's fam |y nenbers,
guardi an, guardi an advocate, representative, Florida statew de
or local advocacy council, or attorney, unless such access
woul d be detrimental to the patient. |If a patient's right to
comunicate or to receive visitors is restricted by the
facility, witten notice of such restriction and the reasons
for the restriction shall be served on the patient, the
patient's attorney, and the patient's guardi an, guardi an
advocate, or representative; and such restriction shall be
recorded on the patient's clinical record with the reasons
therefor. The restriction of a patient's right to conmmunicate
or to receive visitors shall be reviewed at |east every 7
days. The right to comrunicate or receive visitors shall not
be restricted as a neans of punishnent. Nothing in this
par agr aph shall be construed to limt the provisions of
par agraph (d).
(d) Each facility shall establish reasonable rules
governing visitors, visiting hours, and the use of tel ephones

by patients in the least restrictive possible manner

9
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Patients shall have the right to contact and to receive

comuni cation fromtheir attorneys at any reasonable tine.

(e) Each patient receiving nental health treatnent in
any facility shall have ready access to a tel ephone in order
to report an alleged abuse. The facility staff shall orally
and in witing informeach patient of the procedure for
reporting abuse and shall make every reasonable effort to
present the information in a | anguage the patient understands.
A written copy of that procedure, including the tel ephone
nunber of the central abuse hotline and reporting forns, shal
be posted in plain view

(f) The department shall adopt rules providing a
procedure for reporting abuse. Facility staff shall be
required, as a condition of enploynent, to becone fanmliar
with the requirements and procedures for the reporting of
abuse.

(6) CARE AND CUSTODY OF PERSONAL EFFECTS OF
PATI ENTS. --A patient's right to the possession of his or her
cl ot hing and personal effects shall be respected. The
facility may take tenporary custody of such effects when
required for nedical and safety reasons. A patient's clothing
and personal effects shall be inventoried upon their renova
into tenporary custody. Copies of this inventory shall be
given to the patient and to the patient's guardian, guardi an
advocate, or representative and shall be recorded in the
patient's clinical record. This inventory may be anmended upon
the request of the patient or the patient's guardi an, guardi an
advocate, or representative. The inventory and any anendnents
to it nust be witnessed by two nenbers of the facility staff
and by the patient, if able. Al of a patient's clothing and

personal effects held by the facility shall be returned to the

10
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patient i mredi ately upon the discharge or transfer of the
patient fromthe facility, unless such return would be
detrinental to the patient. |f personal effects are not
returned to the patient, the reason nust be docunented in the
clinical record along with the disposition of the clothing and
personal effects, which may be given instead to the patient's
guardi an, guardi an advocate, or representative. As soon as
practicable after an enmergency transfer of a patient, the
patient's clothing and personal effects shall be transferred
to the patient's new | ocation, together with a copy of the
i nventory and any anendnents, unless an alternate plan is
approved by the patient, if able, and by the patient's
guardi an, guardi an advocate, or representative.

(7) VOTING I N PUBLI C ELECTIONS. -- A patient +a—a
faetHty who is eligible to vote according to the | aws of the
state has the right to vote in the primary and genera
el ections. The departnent shall establish rules to enable
patients to obtain voter registration fornms, applications for
absent ee ballots, and absentee ballots.

(8) HABEAS CORPUS. - -

(a) At any tinme, and without notice, a person held in
a receiving or treatnent facility, or a relative, friend,
guardi an, guardi an advocate, representative, or attorney, or
the departnent, on behalf of such person, may petition for a
writ of habeas corpus to question the cause and legality of
such detention and request that the court order a return to
the wit in accordance with chapter 79. Each patient held in
a facility shall receive a witten notice of the right to
petition for a wit of habeas corpus.

(b) At any tinme, and without notice, a person who is a

patient in a receiving or treatment facility, or a relative

11

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2004 Legi sl ature CS for CS for CS for CS for SB 700
1st Engrossed
friend, guardian, guardi an advocate, representative, or
attorney, or the departnment, on behalf of such person, may
file a petition in the circuit court in the county where the
patient is being held alleging that the patient is being
unjustly denied a right or privilege granted herein or that a
procedure authorized herein is being abused. Upon the filing
of such a petition, the court shall have the authority to
conduct a judicial inquiry and to issue any order needed to
correct an abuse of the provisions of this part.

(c) The administrator of any receiving or treatnent
facility receiving a petition under this subsection shall file
the petition with the clerk of the court on the next court
wor ki ng day.

(d) No fee shall be charged for the filing of a
petition under this subsection.

(9) VIOLATIONS. --The departnent shall report to the
Agency for Health Care Administration any violation of the
rights or privileges of patients, or of any procedures
provi ded under this part, by any facility or professiona
licensed or regulated by the agency. The agency is authorized
to i npose any sanction authorized for violation of this part,
based solely on the investigation and findings of the
depart ment.

(10) LIABILITY FOR VI OLATI ONS. - - Any person who
vi ol ates or abuses any rights or privileges of patients
provided by this part is |liable for danages as determn ned by
| aw. Any person who acts in good faith in conpliance with the
provisions of this part is immune fromcivil or crimna
liability for his or her actions in connection with the

adm ssion, diagnosis, treatnment, or discharge of a patient to

12
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or froma facility. However, this section does not relieve
any person fromliability if such person comrits negligence.

(11) RIGHT TO PARTI Cl PATE | N TREATMENT AND DI SCHARGE
PLANNI NG. - - The patient shall have the opportunity to
participate in treatnment and di scharge planning and shall be
notified in witing of his or her right, upon discharge from
the facility, to seek treatnent fromthe professional or
agency of the patient's choice.

(12) POSTING OF NOTICE OF RI GHTS OF PATI ENTS. - - Each
facility shall post a notice |listing and describing, in the
| anguage and term nol ogy that the persons to whomthe notice
i s addressed can understand, the rights provided in this
section. This notice shall include a statement that
provi sions of the federal Americans with Disabilities Act
apply and the nane and tel ephone nunber of a person to contact
for further information. This notice shall be posted in a
pl ace readily accessible to patients and in a format easily
seen by patients. This notice shall include the tel ephone
nunbers of the Florida | ocal advocacy council and Advocacy
Center for Persons with Disabilities, Inc

Section 3. Subsections (1) and (7) of section
394.4598, Florida Statutes, are anended to read:

394. 4598 Cuardi an advocate. - -

(1) The administrator may petition the court for the
appoi ntnent of a guardi an advocat e based upon the opinion of a
psychiatrist that the patient is inconpetent to consent to
treatment. If the court finds that a patient is inconpetent to
consent to treatnment and has not been adjudicated
i ncapacitated and a guardian with the authority to consent to
mental health treatnent appointed, it shall appoint a guardian

advocate. The patient has the right to have an attorney

13
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1| represent himor her at the hearing. If the person is

2| indigent, the court shall appoint the office of the public

3| defender to represent himor her at the hearing. The patient

4| has the right to testify, cross-exam ne wtnesses, and present
5| witnesses. The proceedi ng shall be recorded either

6| electronically or stenographically, and testinony shall be

7| provided under oath. One of the professionals authorized to

8| give an opinion in support of a petition for involuntary

9| placenent, as described in s. 394.4655 or s. 394.467(2-, nust
10| testify. A guardian advocate nmust neet the qualifications of a
11| guardi an contained in part |V of chapter 744, except that a
12| professional referred to in this part, an enployee of the

13| facility providing direct services to the patient under this
14| part, a departnental enployee, a facility adm nistrator, or
15| menmber of the Florida |ocal advocacy council shall not be

16| appoi nted. A person who is appointed as a guardi an advocate
17| must agree to the appointnent.

18 (7) The guardi an advocate shall be di scharged when the
19| patient is discharged froman order for involuntary outpatient
20| placenent or involuntary inpatient placement a—+eeeihg—or
21| treatrent—faciHitytotheeommnrity or when the patient is

22| transferred frominvoluntary to voluntary status. The court or
23| a hearing officer shall consider the conpetence of the patient
24| pursuant to subsection (1) and may consider an involuntarily
25| placed patient's conpetence to consent to treatnent at any

26| hearing. Upon sufficient evidence, the court may restore, or
27| the hearing officer may reconmend that the court restore, the
28| patient's conpetence. A copy of the order restoring conpetence
29| or the certificate of discharge containing the restoration of
30| conpetence shall be provided to the patient and the guardi an
31| advocate.

14
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1 Section 4. Subsection (3) of section 394.4615, Florida
2| Statutes, is anmended to read:

3 394.4615 dinical records; confidentiality.--

4 (3) Information fromthe clinical record nmay be

5| released in the follow ng circunstances when:

6 (a) When a patient has declared an intention to harm
7| other persons. When such declaration has been nmade, the

8| administrator may authorize the release of sufficient

9| information to provide adequate warning to the person

10| threatened with harm by the patient.

11 (b) When the adm nistrator of the facility or

12| secretary of the departnment deens release to a qualified

13| researcher as defined in administrative rule, an aftercare
14| treatnent provider, or an enpl oyee or agent of the departnent
15| is necessary for treatnment of the patient, maintenance of

16| adequate records, conpilation of treatnent data, aftercare
17| pl anning, or evaluation of prograns.

18

19| Eor the purpose of determ ning whether a person neets the

20| criteria for involuntary outpatient placement or for preparing
21| the proposed treatment plan pursuant to s. 394. 4655, the

22| clinical record may be released to the state attorney, the
23| public defender or the patient's private |egal counsel, the
24| court, and to the appropriate mental health professionals,

25| including the service provider identified in s.

26| 394.4655(6)(b)2., in accordance with state and federal |aw
27 Section 5. Subsection (1) and paragraphs (e), (g), and
28| (i) of subsection (2) of section 394.463, Florida Statutes,
29| are anended to read:

30 394. 463 Involuntary exam nation.--

31

15
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2004 Legi sl ature CS for CS for CS for CS for SB 700
1st Engrossed
(1) CRITERIA --A person nmay be taken to a receiving
facility for involuntary exam nation if there is reason to
believe that the person has a nmental illness khe—e+—shets
meptatby—H- and because of his or her nmental illness:

(a)l. The person has refused voluntary exam nation

after conscientious explanation and di scl osure of the purpose
of the exam nation; or

2. The person is unable to determ ne for hinself or
hersel f whet her exanination is necessary; and

(b)1l. Wthout care or treatnent, the person is likely
to suffer fromneglect or refuse to care for hinself or
hersel f; such neglect or refusal poses a real and present
threat of substantial harmto his or her well-being; and it is
not apparent that such harm may be avoi ded through the hel p of
willing fam |y nmenbers or friends or the provision of other
services; or

2. There is a substantial likelihood that w thout care
or treatnment the person will cause serious bodily harmto
hi nsel f or herself or others in the near future, as evidenced
by recent behavior.

(2) | NVOLUNTARY EXAM NATI ON. - -

(e) The Agency for Health Care Administration shal
receive and nmaintain the copies of ex parte orders,

involuntary outpatient placenent orders issued pursuant to s.

394. 4655, involuntary inpatient placement orders issued

pursuant to s. 394.467, professional certificates, and | aw

enforcenent officers' reports. These docunents shall be
considered part of the clinical record, governed by the
provi sions of s. 394.4615. The agency shall prepare annua
reports analyzing the data obtained fromthese docunents,

wi t hout information identifying patients, and shall provide

16
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copies of reports to the departnment, the President of the

Senate, the Speaker of the House of Representatives, and the

mnority | eaders of the Senate and the House of

Represent ati ves.

(g) A person for whom an involuntary exam nati on has
been initiated who is being evaluated or treated at a hospita
for an energency nedical condition specified in s. 395.002
nmust be exam ned by a receiving facility within 72 hours. The
72- hour period begins when the patient arrives at the hospita
and ceases when the attendi ng physician docunments that the
pati ent has an energency nedical condition. If the patient is
exam ned at a hospital providing enmergency nedical services by
a professional qualified to performan involuntary exam nation
and is found as a result of that exami nation not to neet the

criteria for involuntary outpatient placenent pursuant to s.

394.4655(1) or involuntary inpatient placenent pursuant to s.

394.467(1), the patient nay be offered voluntary placenent, if

appropriate, or released directly fromthe hospital providing
energency nedi cal services. The finding by the professiona
that the patient has been exam ned and does not neet the

criteria for involuntary inpatient placement or involuntary

out patient placenent nmust be entered into the patient's
clinical record. Nothing in this paragraph is intended to
prevent a hospital providing energency nedical services from
appropriately transferring a patient to another hospital prior
to stabilization, provided the requirenments of s.
395.1041(3)(c) have been net.

(i) Wthin the 72-hour exam nation period or, if the
72 hours ends on a weekend or holiday, no |later than the next
wor ki ng day thereafter, one of the follow ng actions nust be

t aken, based on the individual needs of the patient:

17
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1. The patient shall be rel eased, unless he or she is
charged with a crine, in which case the patient shall be
returned to the custody of a | aw enforcenent officer

2. The patient shall be released, subject to the
provi si ons of subparagraph 1., for voluntary outpatient
treatment;

3. The patient, unless he or she is charged with a
crinme, shall be asked to give express and infornmed consent to
pl acement as a voluntary patient, and, if such consent is
given, the patient shall be adnitted as a voluntary patient;
or

4. A petition for involuntary placenent shall be filed
in the circuit apprepriate court by—thefaeitty admnistrator
when outpatient or inpatient treatnent is deened necessary..
When inpatient treatment is deened necessaryi—r—which—e€ase,

the least restrictive treatnment consistent with the optinmum
i mprovenent of the patient's condition shall be nade

avail able. When a petition is to be filed for involuntary

out patient placenent, it shall be filed by one of the

petitioners specified in s. 394.4655(3)(a). A petition for

involuntary inpatient placenent shall be filed by the facility

adni ni strator.

Section 6. Effective July 1, 2005, paragraph (a) of
subsection (2) of section 394.463, Florida Statutes, is
amended to read:

394. 463 Involuntary exam nation.--

(2) 1 NVOLUNTARY EXAM NATI ON. - -

(a) An involuntary exami nation nmay be initiated by any
one of the follow ng neans:

1. A court nmay enter an ex parte order stating that a

person appears to neet the criteria for involuntary

18
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exam nation, giving the findings on which that conclusion is
based. The ex parte order for involuntary exam nation nust be
based on sworn testinmony, witten or oral. |If other less
restrictive nmeans are not avail able, such as voluntary
appearance for outpatient evaluation, a |aw enforcenent
of ficer, or other designated agent of the court, shall take
the person into custody and deliver himor her to the nearest
receiving facility for involuntary exam nation. The order of
the court shall be made a part of the patient's clinica
record. No fee shall be charged for the filing of an order
under this subsection. Any receiving facility accepting the
patient based on this order nust send a copy of the order to
the Agency for Health Care Adm nistration on the next working
day. The order shall be valid only until executed or, if not
executed, for the period specified in the order itself. If no
time limt is specified in the order, the order shall be valid
for 7 days after the date that the order was signed.

2. A law enforcenment officer shall take a person who
appears to neet the criteria for involuntary exam nation into
custody and deliver the person or have himor her delivered to
the nearest receiving facility for exam nation. The officer
shall execute a written report detailing the circunstances
under which the person was taken into custody, and the report
shall be nmade a part of the patient's clinical record. Any
receiving facility accepting the patient based on this report
nmust send a copy of the report to the Agency for Health Care
Admi nistration on the next working day.

3. A physician, clinical psychol ogist, psychiatric

nurse, nental health counselor, or clinical social worker may

execute a certificate stating that he or she has exanined a

person within the preceding 48 hours and finds that the person

19
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1| appears to neet the criteria for involuntary exam nation and
2| stating the observations upon which that conclusion is based.
3| If other less restrictive nmeans are not avail able, such as

4| voluntary appearance for outpatient evaluation, a |law

5| enforcenment officer shall take the person naned in the

6| certificate into custody and deliver himor her to the nearest
7| receiving facility for involuntary exam nation. The | aw

8| enforcenment officer shall execute a witten report detailing
9| the circunmstances under which the person was taken into

10| custody. The report and certificate shall be nade a part of
11| the patient's clinical record. Any receiving facility

12| accepting the patient based on this certificate nmust send a
13| copy of the certificate to the Agency for Health Care

14| Administration on the next working day.

15 Section 7. Effective January 1, 2005, subsection (1)
16| and paragraphs (e), (g), and (i) of subsection (2) of section
17| 394.463, Florida Statutes, are anended to read:

18 394. 463 Involuntary exam nation.--

19 (1) CRITERIA --A person nmay be taken to a receiving
20| facility for involuntary exanmination if there is reason to

21| believe that the person has a mental illness he—e+—she+s

22| mentaty—H- and because of his or her nental illness:

23 (a)l. The person has refused voluntary exam nation

24| after conscientious explanation and di scl osure of the purpose
25| of the examination; or

26 2. The person is unable to determ ne for hinself or
27| herself whether examination is necessary; and

28 (b)1l. Wthout care or treatnent, the person is likely
29| to suffer fromneglect or refuse to care for hinself or

30| herself; such neglect or refusal poses a real and present

31| threat of substantial harmto his or her well-being; and it is

20
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not apparent that such harm may be avoi ded through the hel p of
willing fam |y nmenbers or friends or the provision of other
services; or

2. There is a substantial |ikelihood that w thout care
or treatnment the person will cause serious bodily harmto
hi msel f or herself or others in the near future, as evidenced
by recent behavior.

(2) 1 NVOLUNTARY EXAM NATI ON. - -

(e) The Agency for Health Care Administration shal
receive and nmaintain the copies of ex parte orders,

involuntary outpatient placenent orders issued pursuant to s.

394. 4655, involuntary inpatient placement orders issued

pursuant to s. 394.467, professional certificates, and | aw

enforcenent officers' reports. These docunents shall be
considered part of the clinical record, governed by the
provi sions of s. 394.4615. The agency shall prepare annua
reports analyzing the data obtained fromthese docunents,

wi t hout information identifying patients, and shall provide
copies of reports to the departnment, the President of the
Senate, the Speaker of the House of Representatives, and the
mnority | eaders of the Senate and the House of
Represent ati ves.

(g) A person for whom an involuntary exam nation has
been initiated who is being evaluated or treated at a hospita
for an energency nedical condition specified in s. 395.002
nmust be exam ned by a receiving facility within 72 hours. The
72- hour period begins when the patient arrives at the hospita
and ceases when the attendi ng physician docunments that the
pati ent has an energency nedical condition. If the patient is
exam ned at a hospital providing enmergency nedical services by

a professional qualified to performan involuntary exam nation

21
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and is found as a result of that exani nation not to neet the

criteria for involuntary outpatient placenent pursuant to s.

394.4655(1) or involuntary inpatient placenent pursuant to s.

394.467(1), the patient nay be offered voluntary placenent, if

appropriate, or released directly fromthe hospital providing
energency nedi cal services. The finding by the professiona
that the patient has been exam ned and does not neet the

criteria for involuntary inpatient placement or involuntary

out patient placenent nmust be entered into the patient's
clinical record. Nothing in this paragraph is intended to
prevent a hospital providing energency nedical services from
appropriately transferring a patient to another hospital prior
to stabilization, provided the requirenments of s.
395.1041(3)(c) have been net.

(i) Wthin the 72-hour exam nation period or, if the
72 hours ends on a weekend or holiday, no |l ater than the next
wor ki ng day thereafter, one of the follow ng actions nust be
t aken, based on the individual needs of the patient:

1. The patient shall be rel eased, unless he or she is
charged with a crine, in which case the patient shall be
returned to the custody of a | aw enforcenent officer

2. The patient shall be released, subject to the
provi si ons of subparagraph 1., for voluntary outpatient
treatment;

3. The patient, unless he or she is charged with a
crinme, shall be asked to give express and i nforned consent to
pl acenment as a voluntary patient, and, if such consent is
given, the patient shall be adnitted as a voluntary patient;
or

4. A petition for involuntary placenent shall be filed

in the circuit apprepriate court by—thefaeitHty admnistrator

22
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when outpatient or inpatient treatnment is deenmed necessary..

When i npatient treatnent is deened necessary—inr—whichecase,

the least restrictive treatnment consistent with the optinum
i mprovenent of the patient's condition shall be nade

avail able. When a petition is to be filed for involuntary

out patient placenent, it shall be filed by one of the

petitioners specified in s. 394.4655(3)(a). A petition for

involuntary inpatient placenent shall be filed by the facility

adn ni strator.

Section 8. Section 394.4655, Florida Statutes, is

created to read
394. 4655 Involuntary outpatient placenent.--

(1) CRITERIA FOR | NVOLUNTARY OUTPATI ENT PLACEMENT. - - A

person may be ordered to involuntary outpatient placenent upon

a finding of the court that by clear and convincing evidence:

(a) The person is 18 years of age or older;

(b) The person has a nental illness;

(c) The person is unlikely to survive safely in the

comuni ty without supervision, based on a clinica

det erm nation;

(d) The person has a history of |lack of conpliance

with treatnent for nental illness;

(e) The person has:

1. At least twice within the immediately precedi ng 36

mont hs been involuntarily admtted to a receiving or treatnment

facility as defined in s. 394.455, or has received nenta

health services in a forensic or correctional facility. The

36-mont h period does not include any period during which the

person was adnmitted or incarcerated; or

2. Engaged in one or nore acts of serious violent

behavi or toward self or others, or attenpts at serious bodily

23
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harmto hinself or herself or others, within the preceding 36

nmont hs;

(f) The person is, as a result of his or her nenta

illness, unlikely to voluntarily participate in the

recommended treatnent plan and either he or she has refused

voluntary placenent for treatment after sufficient and

consci enti ous explanation and disclosure of the purpose of

placenent for treatnent or he or she is unable to determne

for hinself or herself whether placenent i S necessary;

() In view of the person's treatnent history and

current behavior, the person is in need of involuntary

out patient placenent in order to prevent a rel apse or

deterioration that would be likely to result in serious bodily

harmto hinself or herself or others, or a substantial harmto

his or her well-being as set forth in s. 394.463(1);

(h) It is likely that the person will benefit from

involuntary outpatient placenent; and

(i) Al available less restrictive alternatives that

woul d offer an opportunity for inprovenent of his or her

condi ti on have been judged to be inappropriate or unavail abl e.
(2) 1 NVOLUNTARY OUTPATI ENT PLACEMENT. - -

(a)l. A patient may be retained by a receiving

facility upon the recommendati on of the adnministrator of a

receiving facility where the patient has been exam ned and

after adherence to the notice of hearing procedures provided

in s. 394.4599. The recommendati on nust be supported by the

opi nion of a psychiatrist and the second opinion of a clinica

psychol ogi st _or anot her psychiatrist, both of whom have

personally exanmi ned the patient within the preceding 72 hours,

that the criteria for involuntary outpatient placenment are

net. However, in a county having a popul ation of fewer than

24
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1| 50,000, if the administrator certifies that no psychiatrist or
2| clinical psychologist is available to provide the second

3| opinion, the second opinion may be provided by a licensed

4| physician who has postgraduate training and experience in

5| diagnosis and treatment of mental and nervous disorders or by
6| a psychiatric nurse as defined in this chapter. Such a

7| recomrendation nust be entered on an involuntary outpatient

8| placenment certificate, which certificate nust authorize the

9| receiving facility to retain the patient pending conpletion of
10| a hearing. The certificate shall be nmade a part of the

11| patient's clinical record.

12 2. If the patient has been stabilized and no | onger

13| neets the criteria for involuntary exani nation pursuant to s.
14| 394.463(1), the patient must be released fromthe receiving
15| facility while awaiting the hearing for involuntary outpatient
16| placenment. Prior to filing a petition for involuntary

17| outpatient treatment, the adnministrator of a receiving

18| facility or a designated departnent representative shal

19| identify the service provider that will have primary

20| responsibility for service provision under an order for

21| involuntary outpatient placenment, unless the person is

22| otherwi se participating in outpatient psychiatric treatnent

23| and is not in need of public financing for that treatnent, in
24| which case the individual, if eligible, may be ordered to

25| involuntary treatnment pursuant to the existing psychiatric

26| treatnment relationship.

27 3. The service provider shall prepare a witten

28| proposed treatnment plan in consultation with the patient or

29| the patient's guardi an advocate, if appointed, for the court's
30| consideration for inclusion in the involuntary outpatient

31| placenent order. The service provider shall also provide a

25
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copy of the proposed treatnment plan to the patient and the

admi nistrator of the receiving facility. The treatnment plan

nmust specify the nature and extent of the patient's nenta

illness. The treatnent plan nust address the reduction of

synptons_that necessitate involuntary outpatient placenent and

i nclude neasurable goals and objectives for the services and

treatnment that are provided to treat the person's nenta

illness and to assist the person in living and functioning in

the community or to attenpt to prevent a rel apse or

deterioration. Service providers may select and provide

supervision to other individuals to inplenent specific aspects

of the treatnent plan. The services in the treatnent plan nust

be deened to be clinically appropriate by a physician

clinical psychol ogist, psychiatric nurse, or clinical socia

worker, as defined in this chapter, who consults with, or is

enpl oyved or contracted by, the service provider. The service

provider nust certify to the court in the proposed treatnent

pl an whet her sufficient services for inprovement and

stabilization are currently avail able and whether the service

provi der _agrees to provide those services. |f the service

provider certifies that the services in the proposed treatnent

plan are not available, the petitioner may not file the

petition.
(b) |If a patient in involuntary inpatient placement

neets the criteria for involuntary outpatient placenent, the

admi nistrator of the treatment facility nmay, before the

expiration of the period during which the treatnment facility

is authorized to retain the patient, recommend involuntary

out pati ent placenent. The recommendati on nust be supported by

the opinion of a psychiatrist and the second opinion of a

clinical psychol ogi st or another psychiatrist, both of whom

26
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have personally exam ned the patient within the preceding 72

hours, that the criteria for involuntary outpatient placement

are nmet. However, in a county having a population of fewer

than 50,000, if the administrator certifies that no

psychiatrist or clinical psychologist is available to provide

the second opinion, the second opinion may be provided by a

li censed physician who has postgraduate training and

experience in diagnosis and treatnent of nental and nervous

di sorders or by a psychiatric nurse as defined in s.

394.455(23). Such a recommendati on nust be entered on an

involuntary outpatient placenent certificate and the

certificate shall be made a part of the patient's clinica

record.

(c)1. The adninistrator of the treatnent facility

shall provide a copy of the involuntary outpatient placenment

certificate and a copy of the state nental health discharge

formto a departnent representative in the county where the

patient will be residing. For persons who are leaving a state

nental health treatnment facility, the petition for involuntary

out pati ent placenent nust be filed in the county where the

patient will be residing.

2. The service provider that will have primary

responsibility for service provision shall be identified by

the designated departnent representative prior to the order

for involuntary outpatient placenent and nust, prior to filing

a petition for involuntary outpatient placenent, certify to

the court whether the services recommended in the patient's

di scharge plan are available in the local community and

whet her the service provider agrees to provide those services.

The service provider nust develop with the patient, or the

patient's gquardi an advocate, if appointed, a treatnent or

27
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1| service plan that addresses the needs identified in the

2| discharge plan. The plan nust be deened to be clinically

3| appropriate by a physician, clinical psychologist, psychiatric

4| nurse, or clinical social worker, as defined in this chapter

5| who consults with, or is enployed or contracted by, the

6| service provider

7 3. If the service provider certifies that the services

8| in the proposed treatnent or service plan are not avail abl e,

9| the petitioner may not file the petition

10 (3) PETITION FOR | NVOLUNTARY OUTPATI ENT PLACEMENT. - -

11 (a) A petition for involuntary outpatient placenment

12| may be filed by:

13 1. The administrator of a receiving facility; or

14 2. The administrator of a treatnent facility.

15 (b) Each required criterion for involuntary outpatient

16| placenent nust be alleged and substantiated in the petition

17| for involuntary outpatient placement. A copy of the

18| certificate recomendi ng involuntary outpatient placenent

19| conpleted by a qualified professional specified in subsection

20 ((2) nust be attached to the petition. A copy of the proposed

21| treatnent plan nmust be attached to the petition. Before the

22| petition is filed, the service provider shall certify that the

23| services in the proposed treatnment plan are available. If the

24| necessary services are not available in the patient's |oca

25| comunity to respond to the person's individual needs, the

26| petition may not be filed.

27 (c) The petition for involuntary outpatient placenent

28| nust be filed in the county where the patient is |ocated,

29| unless the patient is being placed froma state treatnent

30| facility, in which case, the petition nust be filed in the

31| county where the patient will reside. Wen the petition has
28
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1| been filed, the clerk of the court shall provide copies of the
2| petition and the proposed treatnment plan to the departnent,

3| the patient, the patient's guardian or representative, the

4| state attorney, and the public defender or the patient's

5| private counsel. A fee may not be charged for filing a

6| petition under this subsection.

7 (4) APPO NTMENT OF COUNSEL.--Wthin 1 court working

8| day after the filing of a petition for involuntary outpatient
9| placenment, the court shall appoint the public defender to

10| represent the person who is the subject of the petition

11| unless the person is otherw se represented by counsel. The

12| clerk of the court shall inmmediately notify the public

13| defender of the appointnment. The public defender shal

14| represent the person until the petition is disnissed, the

15| court order expires, or the patient is discharged from

16| involuntary outpatient placenment. An attorney who represents
17| the patient shall have access to the patient, w tnesses, and
18| records relevant to the presentation of the patient's case and
19| shall represent the interests of the patient, regardl ess of
20| the source of payment to the attorney.
21 (5) CONTI NUANCE OF HEARING --The patient is entitled,
22| with the concurrence of the patient's counsel, to at |east one
23| continuance of the hearing. The continuance shall be for a
24| period of up to 4 weeks.
25 (6) HEARI NG ON | NVOLUNTARY OUTPATI ENT PLACEMENT. - -
26 (a)l. The court shall hold the hearing on involuntary
27| outpatient placenment within 5 working days after the filing of
28| the petition, unless a continuance is granted. The hearing
29| shall be held in the county where the petition is filed, shal
30| be as convenient to the patient as is consistent with orderly
31| procedure, and shall be conducted in physical settings not

29
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENROLLED

2004 Legi sl ature CS for CS for CS for CS for SB 700
1st Engrossed

likely to be injurious to the patient's condition. If the

court finds that the patient's attendance at the hearing is

not consistent with the best interests of the patient and if

the patient's counsel does not object, the court nmay waive the

presence of the patient fromall or any portion of the

hearing. The state attorney for the circuit in which the

patient is located shall represent the state, rather than the

petitioner, as the real party in interest in the proceeding.

2. The court nmy appoint a nmaster to preside at the

hearing. One of the professionals who executed the involuntary

out pati ent placenent certificate shall be a witness. The

patient and the patient's quardi an or representative shall be

informed by the court of the right to an i ndependent expert

exanination. If the patient cannot afford such an exam nation,

the court shall provide for one. The i ndependent expert's

report shall be confidential and not di scoverable, unless the

expert is to be called as a witness for the patient at the

hearing. The court shall allow testinony fromindividuals,

including fanily nenbers, deened by the court to be rel evant

under state law, regarding the person's prior history and how

that prior history relates to the person's current condition

The testinmpny in the hearing nust be given under oath, and the

proceedi ngs _nust be recorded. The patient nmay refuse to

testify at the hearing.

(b)1. 1f the court concludes that the patient neets

the criteria for involuntary outpatient placenent pursuant to

subsection (1), the court shall issue an order for involuntary

out pati ent placenent. The court order shall be for a period of

up to 6 nonths. The order nust specify the nature and extent

of the patient's nental illness. The order of the court and

the treatnment plan shall be made part of the patient's
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clinical record. The service provider shall discharge a

patient frominvoluntary outpatient placenent when the order

expires or _any tine the patient no | onger neets the criteria

for involuntary placenent. Upon discharge, the service

provider shall send a certificate of discharge to the court.

2. The court nmay not order the departnent or the

service provider to provide services if the programor_service

is not available in the patient's local comunity, if there is

no space available in the programor service for the patient,

or if funding is not available for the programor service. A

copy of the order nust be sent to the Agency for Health Care

Admi nistration by the service provider within 1 working day

after it is received fromthe court. After the placenent order

is issued, the service provider and the patient may nodify

provisions of the treatnment plan. For any materia

nmodi fication of the treatnment plan to which the patient or the

patient's quardi an _advocate, if appointed, does agree, the

service provider shall send notice of the nodification to the

court. Any material nodifications of the treatnent plan which

are contested by the patient or the patient's guardian

advocate, if appointed, nust be approved or disapproved by the

court consistent with subsection (2).

3. 1f, in the clinical judgnent of a physician, the

patient has failed or has refused to conply with the treatnent

ordered by the court, and, in the clinical judgment of the

physician, efforts were nade to solicit conpliance and the

patient nmay neet the criteria for involuntary exam nation, a

person _may be brought to a receiving facility pursuant to s.

394.463. |If, after exam nation, the patient does not neet the

criteria for involuntary inpatient placenent pursuant to s.

394. 467, the patient nust be discharged fromthe receiving
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facility. The involuntary outpatient placenent order shal

remain in effect unless the service provider detern nes that

the patient no |onger nmeets the criteria for involuntary

out pati ent placenent or until the order expires. The service

provi der nust deterni ne whether nodifications should be nade

to the existing treatnent plan and nust attenpt to continue to

engage the patient in treatnent. For any nmaterial nodification

of the treatnent plan to which the patient or the patient's

guardi an advocate, if appointed, does agree, the service

provider shall send notice of the nodification to the court.

Any material nodifications of the treatnent plan which are

contested by the patient or the patient's quardi an advocate,

if appointed, nust be approved or disapproved by the court

consistent with subsection (2).

(c) 1f, at any tinme before the conclusion of the

initial hearing on involuntary outpatient placement, it

appears to the court that the person does not neet the

criteria for involuntary outpatient placenment under this

section but, instead, nmeets the criteria for involuntary

inpatient placenent, the court may order the person adnitted

for involuntary inpatient exam nation under s. 394.463. |f the

person instead neets the criteria for involuntary assessnent,

protective custody, or involuntary adm sSsion pursuant to s.

397.675, the court nmay order the person to be admtted for

involuntary assessnent for a period of 5 days pursuant to s.

397.6811. Thereafter, all proceedings shall be governed by
chapt er 397.

(d) At the hearing on involuntary outpatient

pl acenent, the court shall consider testinpbny and evi dence

regarding the patient's conpetence to consent to treatnent. |f

the court finds that the patient is inconpetent to consent to
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1| treatnment, it shall appoint a guardian advocate as provided in
2| s. 394.4598. The gquardi an advocate shall be appointed or

3| discharged in accordance with s. 394.4598.

4 (e) The adninistrator of the receiving facility or the
5| designated departnent representative shall provide a copy of
6| the court order and adequate docunentation of a patient's

7| mental illness to the service provider for involuntary

8| outpatient placenment. Such docunentation nmust include any

9| advance directives made by the patient, a psychiatric

10| evaluation of the patient, and any evaluations of the patient
11| perfornmed by a clinical psychologist or a clinical socia

12| worker.

13 (7) PROCEDURE FOR CONTI NUED | NVOLUNTARY OUTPATI ENT

14| PLACEMENT. - -

15 (a)l. 1f the person continues to neet the criteria for
16| involuntary outpatient placenment, the service provider shall
17| before the expiration of the period during which the treatnent
18| is ordered for the person, file in the circuit court a

19| petition for continued involuntary outpatient placenent.
20 2. The existing involuntary outpatient placenent order
21| remains in effect until disposition on the petition for
22| continued involuntary outpatient placenment.
23 3. Acertificate shall be attached to the petition
24| which includes a statement fromthe person's physician or
25| clinical psychologist justifying the request, a brief
26| description of the patient's treatnent during the tinme he or
27| she was involuntarily placed, and an individualized plan of
28| continued treatnent.
29 4. The service provider shall develop the
30| individualized plan of continued treatnment in consultation
31| with the patient or the patient's gquardi an advocate, if

33
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENROLLED

2004 Legi sl ature CS for CS for CS for CS for SB 700
1st Engrossed

appoi nted. Wien the petition has been filed, the clerk of the

court shall provide copies of the certificate and the

i ndi vidualized plan of continued treatnent to the departnent,

the patient, the patient's guardi an advocate, the state

attorney, and the patient's private counsel or the public

def ender.

(b) Wthin 1 court working day after the filing of a

petition for continued involuntary outpatient placenent, the

court shall appoint the public defender to represent the

person who is the subject of the petition, unless the person

is otherwi se represented by counsel. The clerk of the court

shall imediately notify the public defender of such

appoi ntnent. The public defender shall represent the person

until the petition is dism ssed or the court order expires or

the patient is discharged from.involuntary outpatient

placenent. Any attorney representing the patient shall have

access to the patient, witnesses, and records relevant to the

presentation of the patient's case and shall represent the

interests of the patient, regardl ess of the source of paynment

to the attorney.

(c) Hearings on petitions for continued involuntary

out pati ent placenent shall be before the circuit court. The

court nmay appoint a master to preside at the hearing. The

procedures for obtaining an order pursuant to this paradraph

shall be in accordance with subsection (6), except that the

time period included in paragraph (1)(e) is not applicable in

determ ni ng the appropriateness of additional periods of

involuntary outpatient placenent.

(d) Notice of the hearing shall be provided as set

forth in s. 394.4599. The patient and the patient's attorney
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nmay agree to a period of continued outpatient placenent

wi t hout a court hearing.

(e) The sane procedure shall be repeated before the

expiration of each additional period the patient is placed in

treat ment.

(f) If the patient has previously been found

inconpetent to consent to treatnent, the court shall consider

testinony and evi dence regarding the patient's conpetence.

Section 394. 4598 governs the discharge of the guardi an

advocate if the patient's conpetency to consent to treatnent

has been restored.

Section 9. Section 394.467, Florida Statutes, is

anended to read:

394. 467 Involuntary inpatient placenment.--

(1) CRITERI A --A person may be iaveluntariby placed in
involuntary inpatient placenment for treatnment upon a finding

of the court by clear and convincing evidence that:

(a) He or she is nentally ill and because of his or
her mental illness:

l.a. He or she has refused voluntary placenent for
treatment after sufficient and conscientious explanation and
di scl osure of the purpose of placenent for treatnent; or

b. He or she is unable to determne for hinself or
hersel f whet her placenent is necessary; and

2.a. He or she is manifestly incapable of surviving
alone or with the help of willing and responsible famly or
friends, including available alternative services, and,
without treatnment, is likely to suffer from neglect or refuse
to care for hinself or herself, and such neglect or refusa
poses a real and present threat of substantial harmto his or

her wel | - bei ng; or
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1 b. There is substantial |ikelihood that in the near

2| future he or she will inflict serious bodily harmon hinself

3| or herself or another person, as evidenced by recent behavi or
4| causing, attenpting, or threatening such harm and

5 (b) Al available less restrictive treatnent

6| alternatives which would offer an opportunity for inprovenent
7| of his or her condition have been judged to be inappropriate.
8 (2) ADM SSION TO A TREATMENT FACILITY.--A patient may
9| be retained by a receiving facility or involuntarily placed in
10| a treatnent facility upon the reconmendati on of the

11| administrator of a receiving facility where the patient has

12| been exami ned and after adherence to the notice and hearing

13| procedures provided in s. 394.4599. The reconmendati on nust be
14| supported by the opinion of a psychiatrist and the second

15| opinion of a clinical psychol ogi st or another psychiatrist,

16| both of whom have personally exam ned the patient within the
17| preceding 72 hours, that the criteria for involuntary

18| inpatient placenent are nmet. However, in counties of |ess

19| than 50,000 population, if the administrator certifies that no
20| psychiatrist or clinical psychologist is available to provide
21| the second opinion, such second opinion may be provided by a
22| licensed physician with postgraduate training and experience
23| in diagnosis and treatnent of nental and nervous disorders or
24| by a psychiatric nurse as defined in s. 394.455(23). Such

25| recomendati on shall be entered on an involuntary inpatient

26| placenent certificate, which certificate shall authorize the
27| receiving facility to retain the patient pending transfer to a
28| treatnment facility or conpletion of a hearing.

29 (3) PETITION FOR | NVOLUNTARY | NPATI ENT PLACEMENT. - - The
30| administrator of the facility shall file a petition for

31| involuntary inpatient placenment in the court in the county
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where the patient is located. Upon filing, the clerk of the
court shall provide copies to the departnment, the patient, the
patient's guardian or representative, and the state attorney
and public defender of the judicial circuit in which the
patient is located. No fee shall be charged for the filing of
a petition under this subsection.

(4) APPO NTMENT OF COUNSEL.--Wthin 1 court working
day after the filing of a petition for involuntary inpatient
pl acenent, the court shall appoint the public defender to
represent the person who is the subject of the petition,
unl ess the person is otherw se represented by counsel. The
clerk of the court shall inmediately notify the public
def ender of such appointnent. Any attorney representing the
pati ent shall have access to the patient, w tnesses, and
records relevant to the presentation of the patient's case and
shall represent the interests of the patient, regardl ess of
the source of paynment to the attorney.

(5) CONTI NUANCE OF HEARI NG. --The patient is entitled,
with the concurrence of the patient's counsel, to at |east one
conti nuance of the hearing. The continuance shall be for a
period of up to 4 weeks.

(6) HEARI NG ON | NVOLUNTARY | NPATI ENT PLACEMENT. - -

(a)l. The court shall hold the hearing on involuntary
inpatient placenent within 5 days, unless a continuance is
granted. The hearing shall be held in the county where the
patient is |ocated and shall be as convenient to the patient
as may be consistent with orderly procedure and shall be
conducted in physical settings not likely to be injurious to
the patient's condition. |If the court finds that the
patient's attendance at the hearing is not consistent with the

best interests of the patient, and the patient's counsel does
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not object, the court may wai ve the presence of the patient

fromall or any portion of the hearing. The state attorney

for the circuit in which the patient is |ocated shal

represent the state, rather than the petitioning facility

admi nistrator, as the real party in interest in the

proceedi ng.

2. The court may appoint a naster to preside at the
heari ng. One of the professionals who executed the involuntary
inpatient placenent certificate shall be a witness. The
patient and the patient's guardian or representative shall be
i nformed by the court of the right to an i ndependent expert
exam nation. |f the patient cannot afford such an
exam nation, the court shall provide for one. The independent
expert's report shall be confidential and not discoverable,
unl ess the expert is to be called as a witness for the patient
at the hearing. The testinony in the hearing nust be given
under oath, and the proceedi ngs nust be recorded. The patient
may refuse to testify at the hearing.

(b) If the court concludes that the patient neets the
criteria for involuntary inpatient placenment, it shall order
that the patient be transferred to a treatnment facility or, if
the patient is at a treatnent facility, that the patient be
retained there or be treated at any other appropriate
receiving or treatnment facility, or that the patient receive
services froma receiving or treatnment facility, on an
i nvoluntary basis, for a period of up to 6 nonths. The order
shall specify the nature and extent of the patient's nenta
illness. The facility shall discharge a patient any tinme the
patient no |onger neets the criteria for involuntary jnpatient
pl acenent, unless the patient has transferred to voluntary

st atus.
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(c) If at any time prior to the conclusion of the
hearing on involuntary inpatient placenent it appears to the
court that the person does not neet the criteria for

i nvoluntary inpatient placenment under this section, but

instead nmeets the criteria for involuntary outpatient

pl acenent, the court may order the person eval uated for

involuntary outpatient placenent pursuant to s. 394.4655. The

petition and hearing procedures set forth in s. 394. 4655 shal

apply. If the person ptacerent—under—this—echapter—but instead

neets the criteria for involuntary assessnment, protective

custody, or involuntary adm ssion pursuant to s. 397.675, then
the court may order the person to be adnitted for involuntary
assessnment for a period of 5 days pursuant to s. 397.6811
Thereafter, all proceedings shall be governed by chapter 397.

(d) At the hearing on involuntary inpatient placenent,
the court shall consider testinony and evi dence regarding the
patient's conpetence to consent to treatnent. |f the court
finds that the patient is inconmpetent to consent to treatnent,
it shall appoint a guardi an advocate as provided in s.

394. 4598.

(e) The administrator of the receiving facility shal
provi de a copy of the court order and adequate docunentation
of a patient's nmental illness to the adm nistrator of a
treatment facility whenever a patient is ordered for
i nvoluntary inpatient placenent, whether by civil or crimna
court. Such documentation shall include any advance
directives nmade by the patient, a psychiatric eval uation of
the patient, and any evaluations of the patient perforned by a
clinical psychologist or a clinical social worker. The
adm nistrator of a treatnent facility may refuse adnmission to

any patient directed to its facilities on an involuntary
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basis, whether by civil or crimnal court order, who is not
acconpani ed at the sanme tine by adequate orders and
document ati on.

(7) PROCEDURE FOR CONTI NUED | NVOLUNTARY | NPATI ENT
PLACEMENT. - -

(a) Hearings on petitions for continued involuntary
i npatient placenent shall be administrative hearings and shal
be conducted in accordance with the provisions of s.
120.57(1), except that any order entered by the hearing
of ficer shall be final and subject to judicial reviewin
accordance with s. 120.68. Orders concerning patients
committed after successfully pleading not guilty by reason of
insanity shall be governed by the provisions of s. 916.15.

(b) If the patient continues to neet the criteria for
involuntary inpatient placenment, the adm nistrator shall
prior to the expiration of the period during which the
treatment facility is authorized to retain the patient, file a
petition requesting authorization for continued involuntary
inpatient placenent. The request shall be acconpanied by a
statement fromthe patient's physician or clinical
psychol ogi st justifying the request, a brief description of
the patient's treatnment during the tine he or she was
involuntarily placed, and an individualized plan of continued
treatment. Notice of the hearing shall be provided as set
forth in s. 394.4599. If at the hearing the hearing officer
finds that attendance at the hearing is not consistent with
the best interests of the patient, the hearing officer may
wai ve the presence of the patient fromall or any portion of
the hearing, unless the patient, through counsel, objects to
the wai ver of presence. The testinony in the hearing nust be

under oath, and the proceedi ngs nust be recorded.
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1 (c) Unless the patient is otherw se represented or is
2| ineligible, he or she shall be represented at the hearing on
3| the petition for continued involuntary jinpatient placenent by
4| the public defender of the circuit in which the facility is

5| located.

6 (d) If at a hearing it is shown that the patient

7| continues to neet the criteria for involuntary inpatient

8| placenent, the adm nistrative |law judge shall sign the order
9| for continued involuntary inpatient placenment for a period not
10| to exceed 6 nonths. The sanme procedure shall be repeated

11| prior to the expiration of each additional period the patient
12| is retained.

13 (e) If continued involuntary inpatient placenent is
14| necessary for a patient admtted while serving a crimna

15| sentence, but whose sentence is about to expire, or for a

16| patient involuntarily placed while a mnor but who is about to
17| reach the age of 18, the administrator shall petition the

18| administrative |aw judge for an order authorizing continued
19| involuntary inpatient placenent.

20 (f) If the patient has been previously found

21| inconpetent to consent to treatnent, the hearing officer shal
22| consider testinony and evidence regarding the patient's

23| conpetence. |If the hearing officer finds evidence that the
24| patient is now conpetent to consent to treatnent, the hearing
25| officer may issue a reconmended order to the court that found
26| the patient inconpetent to consent to treatnent that the

27| patient's conpetence be restored and that any guardi an

28| advocate previously appointed be di scharged.

29 (8) RETURN OF PATI ENTS. --When a patient at a treatnent
30| facility leaves the facility wi thout authorization, the

31| administrator may authorize a search for the patient and the
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return of the patient to the facility. The adninistrator may

request the assistance of a | aw enforcenent agency in the

search for and return of the patient.

Section 10. The Departnent of Children and Fam |y

Services shall have rulemaking authority to inplenent the
provi sions of sections 394.455, 394.4598, 394. 4615, 394. 463,
394. 4655, and 394.467, Florida Statutes, as anended or created

by this act. These rules shall be for the purpose of

protecting the health, safety, and well-being of persons

exam ned, treated, or placed under this act.

Section 11. |f any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of this act which can be given effect without the

invalid provision or application, and to this end the

provisions of this act are declared severabl e.

Section 12. Baker Act Workgroup. --

(1) There shall be created a Baker Act Wbrkagroup for

the purpose of determ ning the fiscal inpact, if any, of

including in the involuntary exam nation provisions of the

Baker Act nental health professionals who are not presently

pernmitted by law to seek involuntary exanm nation under the

Baker Act. The Baker Act Wbrkgroup shall be coordinated

t hrough the Departnent of Children and Fanily Services, and

shall include the foll owi ng nenbers:

(a) Two nenbers to be appointed by the Speaker of the

House of Representatives, at | east one of whom nust be a

nenber of the Duval County del egation

(b) Two nenbers to be appointed by the President of

the Senate, at | east one of whom nust be a nenber of the Duva

County del egati on.
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(c) Two nenbers to be appointed by the Governor

(d) Two nenbers appointed by the Secretary of Children

and Fami |y Services, one of whom nust be a nenber of the

Florida Mental Health Counsel ors Association selected in

consultation with the Florida Mental Health Counselors

Associ ation _and one of whom nust be a board-certified

psychiatrist |licensed under chapter 458 or chapter 459,

Fl ori da Statutes.

(e) The Duval County Sheriff or his designee.

(2) The Departnent of Children and Fanmily Services

shall contract with the Florida Mental Health Institute to

eval uate data provided by the District 4 Baker Act Pil ot

Project, for the purpose of deternmining the fiscal inpact, if

any, of including in the involuntary exani nation provisions of

the Baker Act nental health professionals who are not

presently pernmtted by |aw to seek involuntary exam nation

under the Baker Act.
(3) Prior to the study, the Florida Mental Health

Institute nust provide the proposed research criteria and

net hodol ogy to the Baker Act Workgroup. The Baker Act

Wor kgroup nust approve of any research criteria and

net hodol ogy that is used as a part of the study.

(4) The Florida Mental Health Institute shall submt

the findings of its study to the Baker Act Wrkgroup no | ater
than February 1, 2005.
(5) The Baker Act Workgroup shall submit a fina

report with reconmmendati ons to the Speaker of the House of

Representatives and to the President of the Senate by March 1,
2005. The Baker Act Whrkgroup shall termnate on March 1,
2005.
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(6) Al nenbers of the Baker Act Workgroup shall serve

wi t hout additional conpensation or honorarium and are

authorized to receive only per diem and reinbursenent for

travel expenses as provided in section 112.061, Florida

St at ut es.
Section 13. District 4 Baker Act Pilot Project.--
(1) LEG SLATIVE INTENT.--1t is the intent of the

Legislature to ensure that the public is saf eguarded through

t he expansion of qualified nental health professionals who nmay

assess and refer persons who are a danger to thensel ves or

others to appropriate services.

(2) The Departnent of Children and Fanmily Services

shall create a pilot project in District 4, which enconpasses

Baker, Clay, Duval, Nassau, and St. John's counties. The pilot

project shall include nental health counselors in the

involuntary exam nation provisions of the Baker Act, as

provided in section 4 of this act.

(3) Using the criteria approved by the Baker Act

Wor kgroup, the Florida Mental Health Institute shall study the

District 4 Baker Act Pilot Project data to determine the

fiscal inpact, if any, of including |licensed nental health

counselors in the involuntary exam nation provisions of the

Baker Act, as provided in section 4 of this act.

(4) The pilot project shall term nate on July 1, 2005,

unl ess repeal ed sooner by the Legislature.

(5) The Departnent of Children and Fanmily Services is

aut horized to use up to $75,000 to inplenent the Baker Act

Wor kgroup and the District 4 Baker Act Pilot Project as

provided in sections 12 and 13 of this act.

Section 14. Except as otherw se expressly provided in

this act, and except for this section and sections 12 and 13
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of this act, which shall take effect July 1, 2004, this act

shall take effect January 1, 2005.
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