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A Dbill to be entitled

An act relating to the Florida Chil dhood Lead Poi soni ng
Reduction Act; providing a popular name; creating the

"Fl orida Chil dhood Lead Poi soni ng Reduction Act";
providing legislative findings; providing |egislative

pur poses of the act; providing for a Director of Lead

Poi soni ng Prevention; providing duties and
responsibilities of the director; providing for a Lead

Poi soni ng Preventi on Coordi nating Council; providing
menber ship of the council; providing for the establishnent
of a statewi de program for the prevention, screening,

di agnosi s, and treatnent of |ead poi soning; providing for
a Lead Poi soning Prevention Comm ssion; providing for
nmenber shi p and duties of the comm ssion; providing
criteria for lead-free and | ead-safe property status;
provi di ng notice requirenments when an owner of an affected
property intends to nake repairs to or performspecified
mai nt enance work on an affected property; providing

requi renents and procedures with respect to access to and
vacation of affected properties; providing for voluntary

i nspection of affected properties; requiring the Lead

Poi soni ng Prevention Conm ssion to devel op a proposal for
the inplenentation of mandatory inspections of al

af fected properties or to develop alternative measures of
enforcenent and penalties to ensure conpliance with | ead-
free or | ead-safe standards by a specified date; providing
for involuntary inspections under specified circunstances
providing for inspection reports; providing for
accreditation of persons perform ng | ead hazard reducti on

activities; providing for accreditation of persons
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perform ng i nspections; providing for duration of

accreditation; providing registration fees for persons
perform ng | ead hazard abatenent and persons perform ng

i nspections; providing for deposit of fees; providing for
enforcenent; providing requirenents for immunity from
civil liability for injuries or danmages resulting fromthe
i ngestion of |ead; providing exceptions to immunity;
providing requirenents with respect to docunentati on and
notification of injury; providing procedure and
requirements with respect to a qualified offer; providing
for maxi num anounts payabl e under a qualified offer
providing for certification of conpliance with respect to
a qualified offer; providing for presunption of negligence
in actions against property owners not in conpliance;
providing for enforcenent of the act; providing for
reporting of enforcenment actions; providing for

recei vership of properties not neeting certain standards;
providing for injunctive relief; providing for notice of
intent to seek injunctive relief; providing for recovery
of costs and attorney's fees; prohibiting retaliatory
evictions; defining "retaliatory action"; providing for
relief for retaliatory eviction and retaliatory action;
providing for the establishnment of a statew de

conpr ehensi ve educati onal program providing for a public
information initiative; providing for distribution of
specified literature; providing for a Lead Poi soni ng
Prevention for Properties semnar; requiring the
establishment of a programfor early identification of
persons at risk of elevated |evels of lead in the bl ood,;

providing for screening of children; providing for
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screening priorities; providing for the maintenance of

records of screenings; providing for reporting of cases of
| ead poi soning; providing definitions; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Popular nane.--This act shall be known by the

popul ar nane, the "Florida Chil dhood Lead Poi soni ng Reducti on
Section 2. Legislative findings.--
(1) Nearly 300,000 Anerican children may have | evel s of
lead in their blood in excess of 10 micrograns per deciliter

(mg/dL). Unless prevented or treated, elevated blood | ead | evels

V E S

in egregious cases may result in inpairnent of the ability to

t hi nk, concentrate, and | earn.

(2) A significant cause of |ead poisoning in children is

the ingestion of |ead particles fromdeteriorating or abraded

| ead- based paint fromolder, poorly nmaintained residences.

(3) The health and devel opnent of these children and many

ot hers are endangered by chi pping or peeling | ead- based paint or

excessi ve anmounts of | ead-contam nated dust in poorly maintained

hones.

(4) N nety percent of |ead-based paint still remaining in

occupi ed housing exists in units built before 1960, with the

remai nder in units built before 1978.

(5) The dangers posed by | ead-based paint can be

substantially reduced and | argely elimnated by taking neasures

to prevent paint deterioration and limting children s exposure

to paint chips and | ead dust.
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(6) The deterioration of |ead-based paint in ol der

residences results in increased expenses each year for the state

in the formof special education and ot her educati on expenses,

nmedi cal care for | ead-poi soned children, and expenditures for

del i nquent youth and ot hers needi ng speci al supervi sion.

(7) dder housing units remain an inportant part of the

makeup of the state's housing, particularly for those of nopdest

or limted i nconmes.

(8) The possibility of liability exposure anong | andl ords

has | ed many to abandon ol der properties or to place themin

"shel|l corporations" in order to avoid personal liability.

(9) The incidence of childhood | ead poi soni ng can be

reduced substantially wi thout significant additional cost to the

state by creating appropriate incentives for property owners to

make their properties lead free or | ead safe and by targeting

existing state resources used to prevent chil dhood | ead

poi soni ng nore effectively.

(10) Know edge of | ead-based paint hazards, their control,

mtigation, abatenent, and ri sk avoidance is not sufficiently

w despread, especially outside urban areas.

(11) A mpjority of Florida children living in

ci rcunst ances suggesting a significant possibility that they

have elevated levels of lead in their blood are not currently

tested for the presence of such el evated bl ood | ead | evel s.

(12) Early detection of elevated blood |levels in children

allows treatnment and mtigation of the conditions resulting in

further elevation of blood | ead | evels and often can prevent

further harm
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Section 3. Legislative purposes.--To pronpte the

elimnation of chil dhood | ead poisoning in the state, the

purposes of this act are:

(1) To significantly reduce the incidence of chil dhood

| ead poisoning in the state.

(2) To increase the supply of affordable rental housing in

the state in which neasures have been taken to reduce

substantially the risk of childhood | ead poi soning.

(3) To provide protection frompotentially rui nous tort

actions for those | andl ords who undertake specified | ead hazard

reducti on neasur es.

(4) To provide a nechanismto facilitate pronpt paynment of

nmedi cal and rehabilitati on expenses and rel ocati on costs for

t hose renmi ning individuals who are affected by chil dhood | ead

poi soni ng.

(5) To inprove public awareness of | ead safety issues and

to educate both property owners and tenants about practices that

can reduce the incidence of |ead poisoning.

(6) To encourage the testing of children likely to suffer

t he consequences of | ead poisoning so that pronpt diagnosis and

treatnent, as well as the prevention of harm are possible.

Section 4. Director of Lead Poi soning Prevention; Lead

Poi soni ng Preventi on Coordinati ng Council; Programfor

Preventi on of Lead Poi soning; Lead Poi soni ng Prevention

Conmmi ssi on. - -
(1) The Secretary of the Departnent of Health shal

appoint a Director of Lead Poi soning Preventi on who shall serve

at the pleasure of the secretary. The director shall be

responsi bl e, subject to the authority of the secretary, for

carrying out and adm nistering all prograns created pursuant to
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the provisions of this act. To the extent necessary, the

director shall designate which | ocal governnment officials shal

assist himor her in carrying out these duties. The director may

contract with any agency or agencies, individuals, or groups for

t he provision of necessary services, subject to appropriation,

and shall adopt and fromtine to tine anmend such rules as nay be

necessary; provided, however, that such rules, regul ations or

anendnents thereto shall be filed with the appropriate

| egi slative comrittees responsi ble for health natters and

housing matters at | east 30 days before the effective date of

such rul es, reqgul ations, or amendnents.

(2) The director shall chair the Lead Poi soning Preventi on

Coordi nati ng Council . The council shall include a designee of

the Secretary of the Departnent of Community Affairs and a

desi gnee of the Secretary of the Departnent of Environnental

Pr ot ecti on.

(3) Subject to appropriation, the director, working in

coordination with the Lead Poi soning Prevention Council, shal

establish a statewide program for the prevention, screening,

di agnosi s, and treatnent of |ead poisoning, including

elimnation of the sources of such poisoning, through such

research, educational, epidemologic, and clinical activities as

may be necessary.

(4) The Lead Poi soning Prevention Conm ssion i s hereby

created.

(a) The duties of the comni ssion are to:

1. To report to the Governor, the President of the Senate,

and t he Speaker of the House of Representatives in witing by

Cct ober 1, 2005, reconmendi ng | egi sl ation providing both

additional incentives for all affected property owners to bring
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their premises into conpliance with the | ead saf e standards

outlined in section 5(2) and additional neans of enforcenent and

penalties for those property owners who fail to achieve

conpliance. The incentives to be considered shoul d incl ude,

anong ot hers, local property tax credits and revol ving | oan

f unds.

2. Study and collect information on the effectiveness of

this act in fulfilling its |legislative purposes as defined in

section 3.

3. Make policy recomendations, in addition to those

mandat ed by subparagraph 1., regarding how best to achi eve the

| egi sl ative purposes of this act as set forth in section 3.

4. Consult with the responsi ble departnents of state

governnent and applicable state agencies on the inpl enentation

of this act.

5. Prepare and subnmt a report by Cctober 1, 2005, to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives on the results of inplenenting this

act.

(b) The comm ssion shall consist of 9 nenbers. The

nmenbership shall include:

1. The Director of Lead Poi soni ng Prevention.

2. The Secretary of Conmmunity Affairs or his or her

desi gnee
3. One nenber of the Senate, appointed by the President of

t he Senate.

4. One nenber of the House of Representatives, appointed

by the Speaker of the House of Representatives.

5. Five nenbers appoi nted by the Governor, including:

a. A child advocate.
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b. A health care provider.

c. A representative of |ocal governnent.

d. Two owners of rental property in the state.

(c) The commission shall be chaired by Director of Lead

Poi soni ng Preventi on.

(d) Menbers of the conm ssion shall serve without

conpensati on.

Section 5. Requirenents for | ead-free and | ead-safe

property status.--

(1) An affected property is "lead free" if:

(a) The affected property was constructed after 1978; or

(b) The owner of the affected property submts to the

director or the director's designee for the jurisdiction in

whi ch such property is | ocated an i nspection report which

indicates that the affected property has been tested for the

presence of |lead in accordance with standards and procedures

est abl i shed by the reqgul ati ons promnul gated by the director and

states that:

1. All interior surfaces of the affected property are | ead

free; and

2.a. All exterior painted surfaces of the affected

property that were chi pping, peeling, or flaking have been

restored with paint that is not |ead-based paint; or

b. No exterior painted surfaces of the affected property

are chi pping, peeling, or fl aking.

(2) An affected property is "lead safe" if the foll ow ng

treatnents to reduce | ead-based pai nt hazards have been

conpl eted by soneone accredited under section 7 and in

conpliance with the regul ati ons established by the director:
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(a) Msual review of all exterior and interior painted

sur f aces;

(b) Renpbval and repainting of chipping, peeling, or

flaking paint on exterior and interior painted surfaces;

(c) Sabilization and repainting of any interior or

exterior painted surfaces whi ch have | ead- based pai nt hazards;

(d) Repair of any structural defect that is causing the

paint to chip, peel, or flake that the owner of the affected

property has know edge of or, with the exerci se of reasonabl e

care, shoul d have know edge of;

(e) Sripping and repainting, replacing, or encapsul ati ng

of all interior windowsills and wi ndow troughs with vinyl,

netal, or any other durable naterial which renders the surface

snoot h and cl eanabl e;

(f) Installing caps of vinyl, alum num or any other

material in a manner and under conditions approved by the

director in all window wells in order to make the w ndow well s

snmoot h and cl eanabl e;

(g) F xing the top sash of all windows in place in order

to elimnate the friction caused by novenent of the top sash

except for a treated or replacenent windowthat is free of |ead-

based paint on its friction surfaces;

(h) Rehanging all doors as necessary to prevent the

rubbi ng together of a | ead-painted surface with another surface;

(i) Mking all bare floors snoboth and cl eanabl e;

(j) Ensuring that all kitchen and bathroomfl oors are

overlaid with a snpoth, water-resistant covering; and

(k) HEPA-vacuum ng and washing of the interior of the

affected property with high phosphate detergent or its

equi val ent, as determ ned by the director.
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(3)(a) Whenever an owner of an affected property intends

to make repairs or perform mai ntenance work that will disturb

the paint on interior surfaces of an affected property, the

owner shall give any tenant in such affected property at |east

48 hours' witten advance notice and shall make reasonabl e

efforts to ensure that all persons who are not persons at risk

are not present in the area where work is perforned and that al

persons at risk are renoved fromthe affected property when the

work i s perforned.

(b) A tenant shall allow access to an affected property,

at reasonable tinmes, to the owner to performany work required

under this act.

(c) If a tenant nust vacate an affected property for a

period of 24 hours or nore in order to allow an owner to perform

work that will disturb the paint on interior surfaces, the owner

shal | pay the reasonabl e expenses that the tenant incurs

directly related to the required rel ocati on.

(d) If an owner has nmade all reasonable efforts to cause

the tenant to tenporarily vacate an affected property in order

to performwork that will disturb the paint on interior

surfaces, and the tenant refuses to vacate the affected

property, the owner shall not be liable for any danages ari sing

fromthe tenant's refusal to vacate.

(e) If an owner has nade all reasonable efforts to gain

access to an affected property in order to perform any work

requi red under this act, and the tenant refuses to all ow access,

even after receiving reasonabl e advance notice of the need for

access, the owner shall not be liable for any damages ari sing

fromthe tenant's refusal to all ow access.

Section 6. Voluntary inspection; mandatory inspection. --
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(1) An owner of an affected property at any tinme after the

effective date of this act may request that the Director of Lead

Poi soni ng Prevention or his or her |ocal designee inspect an

affected property to determine whether it conplies with the

requi renents for | ead-free property status as specified in

section 5(1) or the requirenents for | ead-safe property status

as specified in section 5(2). Such inspection shall be conpl eted

within 30 days after the owner's request.

(2) Any affected property certified as either |ead-free or

| ead-safe followng a voluntary inspection pursuant to

subsection (1) shall be:

(a) Entitled to the liability protection provisions of

section 8.

(b) Deened in conpliance with all state and | oca

requi renents, whether included in housing codes, ordinances, or

any other regulatory or crinmnal statutes or ordi hances

governing |l ead paint contained in an affected property.

(3) The Lead Poi soning Prevention Conm ssion shall either

devel op a proposal for nandatory i nspections of all affected

properties to be inplenented by January 1, 2007, or shal

devel op alternative neasures of enforcenent and penalties to

ensure that all affected properties conply wth either the | ead-

free standard described in section 5(1) or the | ead-safe

standard described in section 5(2) within a reasonabl e peri od of

time after January 1, 2007.
(4) After July 1, 2005, the director or the director's

desi gnee for the jurisdiction in which an affected property is

| ocated shall order an inspection of an affected property, at

t he expense of the owner of the affected property, whenever the

director or the director's designee for the jurisdiction in
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whi ch such property is located is notified that the affected

property reasonably appears to conply with neither the | ead-free

standard nor the | ead-safe standard as those standards are

defined in section 5 and a person at risk resides in the

affected property or spends nore than 24 hours per week in the

affected property. An inspection required under this subsection

shall be conpleted within 90 days after notification of the

director or the director's designee for the jurisdiction in

whi ch such property is | ocated.

(5) The director or the director's designee for the

jurisdiction in which an affected property is | ocated shal

order an inspection of an affected property, at the expense of

the owner of the affected property, whenever the director or the

director's designee for the jurisdiction in which such property

is located is notified that a person at risk who resides in the

affected property or spends nore than 24 hours per week in the

affected property has an el evated blood | ead | evel greater than

or equal to 15 pg/dL. An inspection under this subsection shal

be conpleted within 15 days after notification of the director

or the director's designee for the jurisdiction in which such

property is |ocated.

(6) The inspector shall submt a verified report of the

result of the inspection to the director or the director's

desi gnee for the jurisdiction in which such property is |ocated,

to the owner, and to the tenant, if any, of the affected

property.
(7) The owner of an affected property shall pay a fee at

the tine of the inspection of an affected property sufficient to

pay the full costs of the inspection.

Page 12 of 35

CODING: Words stricken are deletions; words underlined are additions.

V E S




FL ORI DA H O U S E O F R E P RESENTAT I

357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385

386

HB 0937 2004
Section 7. Accreditation of inspectors and contractors

perform ng work. - -

(1) No person shall act as a contractor or supervisor to

performthe work necessary for | ead-hazard abatenent as defi ned

in this act unless that person is accredited by the director.

The director shall accredit for these purposes any person

neeting the standards described in one of the foll ow ng

par agr aphs:

(a) Regulations to be adopted by the director pursuant to

this act governing the accreditation of individuals to engage in

| ead- based paint activities sufficient to satisfy the

requirenments of 40 C.F. R s. 745.325 or any applicabl e successor
provisions to 40 CF. R s. 745.325.

(b) Certification by the United States Environnental

Protection Agency to engage in | ead-based paint activities

pursuant to 40 C.F.R s. 745.226 or any applicabl e successor
provisions to 40 CF.R s. 745.226.
(c) Certification by a state or tribal program authorized

by the United States Environnental Protection Agency to certify

i ndi vidual s engaged in | ead-based paint activities pursuant to

40 C.F. R s. 745.325 or any applicabl e successor provisions to
40 C.F.R s. 745. 325.

The director shall, by regulation, create exceptions to the

accreditation requi renent for instances where the disturbance of

| ead- based paint is incidental.

(2) An inspector accredited by the director shall conduct

all inspections required by section 6 of this act, or otherw se

required by this act. The director shall accredit as an

i nspector any individual neeting the requirenents of paragraph
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(a) or paragraph (b):

(a) Regulations to be adopted by the director pursuant to

this act governing the accreditation of individuals eligible to

conduct the inspections required by this act; or

(b) Certification to conduct risk assessnents by the EPA

pursuant to 40 C.F. R s. 745.226(b) or any applicabl e successor
provisions to 40 CF.R s. 745.226.

(3) The accreditation of contractors or supervisors of

t hose perfornm ng the work necessary for | ead-hazard abat enent,

and the accreditation of those perform ng the inspections

required by this section, shall extend for a period of 3 years

unl ess the director has probabl e cause to believe a person

accredited under this section has violated the terns of the

accreditation or engaged in illegal or unethical conduct rel ated

to inspections required by this act, in which case the

accreditation to performinspections shall be suspended pendi ng

a hearing in accordance with the provisions of state | aw.

(4) The director shall establish by regulation a schedule

of fees for the registration of persons perform ng | ead hazard

abatenent and a separate schedul e for persons perforn ng

i nspections pursuant to this act. Such fees shall be required to

be paid at the tine of initial registration and at the tine of

subsequent renewal of registration, and shall be sufficient to

cover all costs, including the costs of state personnel,

attributable to accreditation activities conducted under this

secti on.

(a) Fees collected pursuant to this subsection shall be

held in a separate account within the State Housing Trust Fund

to be used for accreditation purposes under this section.
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(b) The Chief Financial Oficer shall adm ni ster the

account .

(c) Funds deposited in the separate account within the

State Housing Trust Fund established under this subsection shal

be i nvested and reinvested and any investnent earnings shall be

paid into the account.

(5) The provisions and procedures of the Departnment of

Busi ness and Prof essi onal Regul ation shall be used for and shal

apply to the enforcenment of violations of this section, any

rul es adopted under this act, and any condition of accreditation

i ssued under this act.

Section 8. Liability protection and qualified offer. --

(1) This section applies to all potential bases of civil

liability for alleged injury or loss to a person caused by the

i ngestion of |lead by a person at risk in an affected property;

except that this section does not apply to any claimin which

t he el evated bl ood-lead | evel of the person at risk is

docunented to have existed on or before the date 60 days after

the affected property at which the person at risk resides or

ot herwi se all egedly was exposed to | ead has been certified as

|l ead free under section 5(1) or | ead safe under section 5(2).

(2) A property ower and his or her agents and enpl oyees

are inmmune fromcivil liability to a person at risk, or his or

her parents or | egal guardian, for injuries or danages resulting

fromthe ingestion of |lead contained in an affected property if:

(a) The property has been certified as | ead free under

section 5(1) or as | ead safe under section 5(2); and

(b) The property owner or his agent has nade a qualified

of fer as described in subsection (5) to the person at risk, or

his or her parent or |legal guardian, in a case in which the
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person at risk has a docunented el evated bl ood | ead | evel of 15

pug/ dL or nore perforned nore than 60 days foll ow ng

certification of the prem ses as | ead safe or | ead free pursuant

to section 5, regardless of whether such qualified offer has

been accepted or rejected by the person at risk, or his or her

parent or | egal guardi an.

(3) The inmmunity described in subsection (2) does not

apply if it is shown that one of the follow ng has occurred:

(a) The owner or his or her enployee or agent obtained the

certification of |lead-free or |ead-safe status by fraud;

(b) The owner or his or her enployee or agent violated a

condition of the certification;

(c) During renovation, renodeling, naintenance, or repair

after receiving the certificate, the owner or his or her

enpl oyee or agent created a | ead- based paint hazard that was

present in the affected property at the tine the person at risk

ei ther was exposed to a | ead-based paint hazard or first was

tested with an el evated blood |ead | evel greater than 15 pg/dL;

(d) The owner or his or her enployee or agent failed to

respond in a tinely manner to notification by a tenant, by the

director, by the director's designee for the jurisdiction in

whi ch such property is |located, or by a local housing or health

departnent that a | ead- based paint hazard m ght be present;

(e) The |ead poisoning or | ead exposure was caused by a

source of lead in the affected property ot her than | ead-based

pai nt.
(4) A person nay not bring an action agai nst an owner of

an affected property whose property has been certified as | ead

free under section 5(1) or |ead-safe under section 5(2) for

damages arising fromalleged injury or loss to a person at risk
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caused by | ead-based pai nt hazard unl ess he or she docunents his

or her alleged infjury with a test for elevated blood | ead | evels

and presents a witten notice to the owner of the affected

property or his or her agent or enployee of the claimand test

results.

(a) If such test results show an el evated bl ood | ead | evel

of less than 15 ug/dL, the person at risk or his or her parent

or |l egal guardian shall not recover damages fromthe owner of

the affected property, or his or her agents, or enpl oyees unl ess

the person at risk or his or her parent or |egal guardian can

show by cl ear and convi nci ng evidence that the damage or injury

to the person at risk resulted from exposure to | ead- based pai nt

and was caused by either:

1. Intentional acts by the owner or his or her agents or

enpl oyees; or

2. Actions of the owner or his or her agents or enpl oyees

wth know edge with a substantial certainty that such actions

would injure the person at risk or others simlarly situated.

(b) |If such test results show an el evated bl ood | evel of

15 pg/dL or greater, the owner of the affected property or his

or her agent or enployee shall have the opportunity to make a

qual ified offer under subsection (5).

(c) |If the concentration of lead in a whole venous bl ood

sanple of a person at risk tested within 60 days after the

person at risk begins residing or regularly spends at | east 24

hours per week in an affected property that is certified as

being in conpliance with the provisions of section 5(1) or

section 5(2) is equal to or greater than 15 pg/dL, it shall be

presuned that the exposure to | ead-based paint occurred before a
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person at risk began residing or regularly spending at |east 24

hours per week in the affected property.

(5)(a) A qualified offer as defined in this section nmay be

made to a person at risk by the owner of the affected property,

an insurer of the owner, or an agent, enployee, or attorney of

t he owner.

(b) To qualify for the protection of liability under

subsection (1), a qualified offer nust be made in witing and

delivered by certified mail return recei pt requested within 30

days after the owner of the affected property or his or her

agent or enpl oyee receives notice of the el evated bl ood | evel

descri bed in subsection (4).

(c) A qualified offer made under this section nay be

accepted or rejected by a person at risk or, if the person at

risk is a mnor, the mnor's parent or |egal guardian. If the

qualified offer is not accepted within 30 days after receipt of

the qualified offer, it shall be deened to have been rejected.

By nutual agreenent, the parties may extend the period for

acceptance of the qualified offer.

(d) Subject to the exception in section 5(3), acceptance

of a qualified offer by a person at risk, or by a parent, |egal

guardi an, or other person authorized to respond on behalf of a

person at risk, discharges and rel eases all potential liability

of the offeror, the offeror's insured or principal, and any

participating co-offeror to the person at risk and to the parent

or legal guardian of the person at risk for alleged injury or

| oss caused by the | ead-based paint hazard in the affected

property.
(e) No owner of an affected property, or his or her agent,

enpl oyee, attorney, or anyone acting on his or her behal f, shal
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represent to a person at risk, his or her parent or guardi an, or

anyone acting on his or her behalf that an offer of settl enent

in an action resulting froma | ead- based paint hazard in an

affected property is a qualified offer unless the affected

property has been certified as | ead free under section 5(1) or

| ead safe under section 5(2) and unl ess the offeror reasonably

believes that the settlenent offer satisfies all requirenents of

this section. Any settlenent resulting froma settlenent offer

purporting to be a qualified offer which does not satisfy the

requi rements of this section shall, at the election of the

person at risk, his or her parent or guardian, or other

representative, be deened null and void and of no | egal effect.

Further, misrepresentation of a settlenent offer as a qualified

of fer when the offer does not neet these requirenents shall

subject the offeror to crimnal penalties for perjury and/ or

appli cabl e professional disciplinary action. The statute of

limtations for an action by a person at risk with an el evated

bl ood | ead I evel or his or her parent or legal guardianis

tolled until the m srepresentation described in this paragraph

i s di scover ed.

(f) A copy of the qualified offer shall be sent to the

director or the director's |ocal designee. The director or the

director's | ocal designee shall maintain a copy of the qualified

offer in the case managenent file of the person at risk. In

addition, the director or his or her designee also shal

directly notify the person at risk or, in the case of a mnor,

t he parent or | egal guardian of the mnor, of state and | ocal

resources avail able for | ead-poisoning prevention and treatnent.
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(g) A qualified offer shall include paynent for reasonabl e

expenses and costs incurred by the person at risk with an

el evated blood lead |level of 15 pg/dL or greater for:

1. The relocation of the household of the person at risk

to a lead-safe dwelling unit of conparable size and quality that

may provide either:

a. The permanent relocation of the househol d of the

affected person at risk to | ead-safe housing, including

rel ocati on expenses, a rent subsidy, and incidental expenses; or

b. The tenporary relocation of the household of the

af fected person at risk to | ead-safe housing whil e necessary

| ead- hazard reduction treatnents are being perforned in the

affected property to nake the affected property | ead safe;

2. Medically necessary treatnent for the affected person

at risk as determ ned by the treating physician or other health

care provider or case nanager of the person at risk that is

necessary to mtigate the effects of |ead poisoning, as defined

by the Departnent of Health by rule, and in the case of a child,

until the child reaches the age of 18 years; and

3. Reasonable attorney's fees, not to exceed the | esser of

$2,500 or actual tine spent in the investigation, preparation,

and presentation of the claimnultiplied by an hourly rate of
$150 per hour.

(h) An offeror is required to pay reasonabl e expenses for

the nedically necessary treatnents under subparagraph (g)2. only

if coverage for these treatnents is not otherw se provided by

Medi caid or by a health insurance plan under which the person at

ri sk has coverage or in which the person at risk is enrolled.

The heal th i nsurance plan shall have no right of subrogation

agai nst the party naking the qualified offer.
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(i) The anmounts payabl e under a qualified offer nade under

this section are subject to the foll ow ng aggregate nmaxi rum

caps:
1. Twenty-five thousand dollars for all nedically

necessary treatnents as provided and limted in subparagraph
(g)2.; and
2. Ten thousand dollars for all relocation benefits as

provided and linmted in subparagraph (g)1.

Al paynments under a qualified offer as specified in paragraph

(g) shall be paid to the provider of the service, except that

paynent of incidental expenses may be paid directly to the

person at risk or, in the case of a child, to the parent or

| egal guardian of the person at risk. The paynents under a

qualified offer may not be considered i ncone or an asset of the

person at risk, the parent of a person at risk who is a child,

or the legal guardian for purposes of determning eligibility

under any state or federal entitlenent program

(j) A qualified offer shall include a certification by the

owner of the affected property, under the penalty of perjury,

that the owner has conplied with the applicabl e provisions of

section 5 and this section in a manner that qualified the owner

to make a qualified offer

(k) A qualified offer shall not be treated as an offer of

conprom se for purposes of adm ssibility in evidence,

notw t hstandi ng that the anpunt is not in controversy.

(1) The director may adopt regul ations necessary to carry

out the provisions of this section.

(6)(a) An owner of an affected property who is not in

conpliance with the provisions of either section 5(1) or section
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5(2) during the period of residency of a person at risk is

presuned to have failed to exercise reasonable care with respect

to | ead-based paint hazards during that period in an action

seeki ng danages on behal f of the person at risk for alleged

injury or loss resulting fromexposure to | ead-based paint

hazards in the affected property.

(b) The owner has the burden of rebutting this presunption

by cl ear and convi nci ng evi dence.

(c) The plaintiff in an action agai nst an owner of an

af fected property described in paragraph (6)(a), in addition to

recovering all other legally cogni zabl e danages, incl udi ng

punitive danages where appropriate, shall be entitled to recover

reasonabl e attorney's fees.

Section 9. Enf or cenent . - -

(1) Owners of affected properties who fail to conply with

the provisions of section 5 shall be deened in violation of this

act. The Ofice of the Attorney General and any | ocal

authorities responsi ble for the enforcenent of housing codes

shall enforce vigorously civil renedies or crinnal penalties

provided for by law arising out of the failure to conply with

the requirenents of this act and nay seek injunctive relief

wher e appropri ate.

(2)(a) Any civil or crimnal action by state or | ocal

officials to enforce the provisions of this act shall be

reported to the director or his or her designee.

(b) The director or his or her designee shall issue an

annual report outlining specifically the enforcenent actions

brought pursuant to section 13, the identity of the owners of

the affected properties, the authority bringing the enforcenent
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action, the nature of the action, and a description of the

crimnal penalties and/or civil relief.

(c) After the second witten notice fromthe director, the

director's | ocal designhee, the Departnment of Community Affairs,

the state or | ocal housing authority, the Departnment of Health,

or the local health departnent of violations of the provisions

of this act occurring within an affected property, or after two

crimnal or civil actions brought by either state or |oca

officials to enforce this act arising out of violations

occurring within an affected property, unless the violations

all eged to exist are corrected, the affected property shall be

consi dered abandoned, and the Attorney General, the director or

his or her designee, the Secretary of Conmunity Affairs, the

secretary's |l ocal designee, the state or | ocal housing

authority, the Departnment of Health, the | ocal health

departnent, or any other officials having jurisdiction over the

affected property shall have the specific power to request the

court to appoint a receiver for the property. The court in such

i nstances nay specifically authorize the receiver to apply for

| oans, grants, and other forns of funding necessary to correct

| ead- based paint hazards and neet the standards for | ead-safe or

| ead-free status, and to hold the affected property for such

period of tinme as the funding source nmay require to ensure that

t he purposes of the fundi ng have been net. The costs of such

receivership shall constitute a |ien against the property that,

i f not discharged by the owner upon receipt of the receiver's

denmand for paynent, shall constitute grounds for forecl osure

proceedings instituted by the receiver to recover such costs.

Section 10. Private right to injunctive relief.--
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(1) A person at risk shall be deened to have a right to

housi ng which is either |lead free or | ead safe under the

standards set forth in this act.

(2) If an owner of an affected property fails to conply

wth such standards, a private right of action shall exist that

allows a person at risk or the parent or |egal guardian of a

person at risk to seek injunctive relief froma court with

jurisdiction against the owner of the affected property in the

formof a court order to conpel conpliance with the requirenents

of this act.

(3) A court shall not grant the injunctive relief

requested pursuant to section 13, unless, at | east 30 days prior

to the filing requesting the injunction, the owner of the

affected property has received witten notice of the violation

of standards contained in section 5 and has failed to bring the

affected property into conpliance with the applicabl e standards.

This notice to the owner of the affected property is satisfied

when any of the follow ng has occurred:

(a) A person at risk or his or her parent, |egal guardian,

or attorney has notified the owner of an affected property that

the property fails to neet the requirenents for either |ead-free

status under section 5(1) or for |ead-safe status under section
5(2);

(b) The director or his or her designee, a local or state

housi ng authority, or the Departnent of Health has notified the

owner of the affected property of violations of the provisions

of the act occurring within an affected property; or

(c) Acrimnal or civil action pursuant to section 13 has

been brought by either state or |ocal enforcenent officials to
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enforce this act arising out of violations occurring within an

af fected property.

(4) A person who prevails in an action under section 13(2)

is entitled to an award of the costs of the litigation and to an

award of reasonable attorney's fees in an anount to be fixed by

the court.

(5) Cases brought before the court under this section

shall be granted an accel erated heari ng.

Section 11. Retaliatory evictions prohibited.--

(1) An owner of an affected property may not evict or take

any other retaliatory action against a person at risk or his or

her parent or |l egal guardian in response to the actions of the

person at risk or his or her parent or |egal guardian for:

(a) Providing information to the owner of the affected

property, the director, the director's designee for the

jurisdiction in which such property is |located, the Secretary of

Community Affairs, the secretary's designee for the jurisdiction

in which such property is |ocated, the Departnent of Health, the

Departnent of Conmmunity Affairs, |ocal health officials, or

| ocal housing officials concerning | ead- based pai nt hazards

within an affected property or el evated blood | evels of a person

at risk; or

(b) Enforcing any of his or her rights under this act.

(2) For purposes of this section, a "retaliatory action"

i ncludes any of the follow ng actions in which the activities

protected under section 14(1) are a material factor in

notivating said action:

(a) Arefusal to renew a | ease;

(b) Termnation of a tenancy;
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(c) An arbitrary rent increase or decrease in services to

whi ch the person at risk or his or her parent or |egal guardi an

is entitled; or

(d) Any formof constructive eviction.

(3) A person at risk or his or her parent or | egal

guardi an subject to an eviction or retaliatory action under this

section is entitled to relief deened just and equitable by the

court and is eligible for reasonable attorney's fees and costs.

Section 12. Educational prograns.--

(1) In order to achieve the purposes of this act, a

statewi de, nultifaceted, ongoing educati onal program designed to

neet the needs of tenants, property owners, health care

providers, early chil dhood educators and care providers,

realtors and real estate agents, insurers and insurance agents,

and | ocal building officials is hereby established.

(2) The Governor, in conjunction with the director and the

Lead Poi soning Prevention Council, shall sponsor a series of

public service announcenents on radio, television, the Internet,

and print nedia about the nature of | ead-based paint hazards,

the i nportance of standards for |ead poisoning prevention in

properties, the inportance of |ead-free and | ead-safe housing,

and the purposes and responsibilities set forth in this act. In

devel opi ng and coordinating this public information initiative

t he sponsors shall seek the participation and invol venent of

private industry organi zations, including those involved in rea

estate, insurance, nortgage banki ng, and pediatrics.
(3) Wthin 120 days after the effective date of this act,
the director, in consultation with the Lead Poi soning Prevention

Council and the Lead Poi soning Preventi on Commi ssi on, shal

devel op culturally and linguistically appropriate infornmation
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panphl ets regardi ng chil dhood | ead poi soning, the inportance of

testing for elevated blood |ead | evels, prevention of chil dhood

| ead poi soning, treatnent of chil dhood | ead poi soning, and where

appropriate, the requirenents of this act. It is a requirenent

of this act that these infornati on panphlets be distributed to

parents or the other |egal guardians of children 6 years of age

or younger on the foll ow ng occasi ons:

(a) By the owner of any affected property or his or her

agents or enployees at the tine of the initiation of a rental

agreenent to a new tenant whose househol d i ncl udes a person at

risk or any other wonan of chil dbearing age;

(b) By the health care provider at the time of the child s

birth and at the tine of any chil dhood i mmuni zati on or

vacci nation unless it is established that such i nfornmati on

panphl et has been provided previously to the parent or | egal

guardi an by the health care provider within the prior 12 nonths;

and

(c) By the owner or operator of any child care facility or

preschool or kindergarten class on or before October 15 of the

cal endar year.

(4) The director, in conjunction wth the Departnent of

Community Affairs, within 120 days after the effective date of

this act shall establish guidelines and a trainer's nanual for a

Lead Poi soning Prevention for Properties Awareness Sem nar with

a total class tine of 3 hours or less. Such courses shall be

of fered by professional associati ons and conmunity organi zati ons

wth a training capacity, existing accredited educati onal

institutions, and for-profit educational providers. Al such

of ferings shall be reviewed and approved, on the criteria of
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sem nar content and qualifications of instructors, by the

Departnent of Conmunity Affairs

Section 13. Screening program - -

(1) The director shall establish a programfor early

identification of persons at risk with el evated bl ood | ead

| evel s. Such program shall systenmtically screen chil dren under

6 years of age in the target populations identified in

subsection (2) for the presence of el evated bl ood | ead | evels.

Children within the specified target popul ati ons shall be

screened with a blood-lead test at age 12 nonths and age 24

nont hs, or between the ages of 36 nonths and 72 nonths if they

have not previously been screened. The director shall, after

consultation with recogni zed professional nedical groups and

such other sources as he or she deens appropriate, pronul gate

regul ati ons establ i shi ng: (a) The neans by which and the

intervals at which such children under 6 years of age shall be

screened for | ead poisoning and el evated blood | ead | evel s; and

(b) «Quiidelines for the nedical followup of children found

to have el evated bl ood | ead | evels.

(2) In devel oping screening prograns to identify persons

at risk with elevated blood |ead | evels, the director shall give

priority to persons within the foll owi ng categories:

(a) Al children enrolled in Medicaid at ages 12 nont hs

and 24 nonths, or between the ages of 36 nonths and 72 nonths if

t hey have not previously been screened;

(b) Children under the age of 6 years exhibiting del ayed

cognitive devel opnent or other synptons of chil dhood | ead

poi soni ng;
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(c) Persons at risk residing in the sane househol d, or

recently residing in the sane househol d, as anot her person at

risk with a blood |ead | evel of 10 pg/dL or greater;

(d) Persons at risk residing, or who have recently

resided, in buildings or geographical areas in which significant

nunbers of cases of | ead poisoning or elevated blood | ead | evel s

have recently been reported,

(e) Persons at risk residing, or who have recently

resided, in affected properties contained in buildings which

during the preceding 3 years have been subject to enforcenent

actions, injunctive relief actions, or receivership actions for

viol ations of | ead poi soning prevention regul ati ons as specified

by the director; and

(f) Persons at risk residing in other buil dings or

geogr aphi cal areas in which the director reasonably detern nes

there is a significant risk of affected individuals having a

bl ood | ead | evel of 10 pg/dL or greater

(3) The director shall maintain conprehensive records of

all screenings conducted pursuant to this section. Such records

shal | be i ndexed geographically and by owner in order to

determ ne the | ocation of areas of relatively high incidence of

| ead poi soning and ot her el evated bl ood | ead | evels. Such

records shall be public records.

Al cases or probable cases of | ead poi soning, as defined by

regul ation by the director, found in the course of screenings

conducted pursuant to this section shall be reported i medi ately

to the affected individual, to his or her parent or |egal

guardian if he or she is a mnor, and to the director.
Section 14. Definitions.--
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(1) "Abatenment" neans any set of neasures designed to

permanently elimnate | ead-based paint or |ead-based paint

hazards. Abatenent includes the renoval of | ead-based paint and

dust - | ead hazards, the pernmanent encl osure or encapsul ati on of

| ead- based paint, the replacenent of conponents or fixtures

painted with | ead-based paint, and the renpval or pernmanent

covering of soil-based hazards.

(2) "Affected property” nmeans a room or group of roons

within a property constructed before 1978 that forma single

i ndependent habitable dwelling unit for occupation by one or

nore individuals that has living facilities with pernmanent

provisions for living, sleeping, eating, cooking, and

sanitation. Affected property does not include:

(a) An area not used for |living, sleeping, eating,

cooking, or sanitation, such as an unfini shed basenent;

(b) A wunit within a hotel, notel, or sinlar seasonal or

transient facility unless such unit is occupi ed by one or nore

persons at risk for a period exceedi ng 30 days;

(c) An area which is secured and i naccessible to

occupants; or
(d) A wunit which is not offered for rent.

Affected property excludes any property owned or operated by a

unit of federal, state, or |ocal government, or any public,

quasi -public, or municipal corporation, if the property is

subject to | ead standards that are equal to, or nore stringent

than, the requirenents for | ead-safe status under section 5(2).

(3) "Change in occupancy" neans a change of tenant in an

affected property in which the property is vacated and

possession is either surrendered to the owner or abandoned.
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(4) "Chewabl e surface" neans an interior or exterior

surface painted with | ead-based paint that a child under the age

of 6 can mouth or chew. Hard netal substrates and ot her

materials that cannot be dented by the bite of a child under the

age of six 6 are not consi dered chewabl e.

(5) "Containnent" neans the physical neasures taken to

ensure that dust and debris created or rel eased during | ead-

based paint hazard reduction are not spread, blown, or tracked

frominside to outside of the worksite.

(6) "Deteriorated paint" nmeans any interior or exterior

paint or other coating that is peeling, chipping, chalking, or

cracking, or any paint or coating |located on an interior or

exterior surface or fixture that is otherw se damaged or

separated fromthe substrate.

(7) "Director" neans the Director of Lead Paint Poi soni ng

Preventi on.

(8) "Dwelling unit" neans a:

(a) Single-famly dwelling, including attached structures

such as porches and stoops; or

(b) Housing unit in a structure that contains nore than

one separate housing unit and in which each such unit is used or

occupi ed, or intended to be used or occupied, in whole or in

part, as the hone or separate living quarters of one or nore

per sons.
(9) "Elevated blood |lead | evel” or "EBL" neans a quantity

of |l ead in whol e venous bl ood, expressed in mcrograns per

deciliter (pg/dL), that exceeds 15 ug/dL or such other |evel as

may be specifically provided in this act.

(10) "Encapsul ation" nmeans the application of a covering

or coating that acts as a barrier between the | ead- based pai nt
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and the environment and that relies for its durability on

adhesi on between the encapsul ant and the painted surface, and on

the integrity of the exiting bonds between paint |ayers and

bet ween the paint and the substrate. Encapsul ati on nay be used

as a method of abatenent if it is designed and perfornmed so as

to be permanent.

(11) "Exterior surfaces" neans.:

(a) Al fences and porches that are part of an affected

property;
(b) Al outside surfaces of an affected property that are

accessible to a child under the age of 6 years and that:

1. Are attached to the outside of an affected property; or

2. Consist of other buildings that are part of the

af fected property; and

(c) Al painted surfaces in stairways, hallways, entrance

areas, recreation areas, |laundry areas, and garages within a

multifamly rental dwelling unit that are common to individual

dwel ling units and are accessible to a child under the age of 6

years.
(12) "Friction surface" neans an interior or exterior

surface that is subject to abrasion or friction, including, but

not limted to, certain wi ndow, floor, and stair surfaces.

(13) "g" neans gram

(14) "Hazard reduction" neans neasures designed to reduce

or elimnate human exposure to | ead-based hazards through

nmet hods including interimcontrols or abatenent or a conbi nation

of the two.

(15) "lnpact surface" neans an interior or exterior

surface that is subject to damage fromthe i npact of repeated

sudden force, such as certain parts of door frames.
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(16) "lnspection" nmeans a conprehensive investigation to

determ ne the presence of | ead-based paint hazards and the

provision of a report explaining the results of the

i nvesti gati on.

(17) "Interimcontrols" neans a set of neasures desi gned

to reduce tenporarily human exposure to | ead- based paint

hazar ds. Interimcontrols include, but are not limted to,

repairs, painting, tenporary contai nnent, specialized cl eaning,

cl earance, ongoi ng | ead-based pai nt nmi ntenance activities, and

t he establishnment and operation of nanagenent and resident

educati on prograns.

(18) "Interior windowsill" neans a portion of the

hori zontal w ndow |l edge that is protruding into the interior of

a room

(19) "Lead-based paint" neans paint or other surface

coatings that contain | ead equal to or exceeding 1.0 ml!ligram

per square centineter or 0.5 percent by weight or 5,000 parts

per mllion (ppm by weight.

(20) "Lead-based pai nt hazard" neans paint-| ead hazards

and dust-1ead hazards.

(21) "Local designee" neans a nunicipal, county, or other

official designhated by either the Director of Lead Pai nt

Poi soni ng Prevention, the Secretary of Conmmunity Affairs or the

Secretary of Health as responsi ble for assisting the director,

relevant state agencies, and rel evant county and nuni ci pa

authorities, in inplenenting the activities specified by the act

for the geographical area in which the affected property is

| ocat ed.
(22) "mg" neans mlligram (thousandth of a gram.
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(23) "Owner" neans a person, firm corporation, nonprofit

organi zation, partnership, governnment, guardi an, conservator,

receiver, trustee, executor, or other judicial officer, or other

entity which, alone or with others, owns, holds, or controls the

freehold or | easehold title or part of the title to property,

with or without actually possessing it. The definition includes

a vendee who possesses the title, but does not include a

nort gagee or an owner of a reversionary interest under a ground

rent |ease. Ower includes any authorized agent of the owner,

i ncluding a property manager or | easing agent.

(24) "Paint-lead hazard' neans any one of the foll ow ng:

(a) Any |lead-based paint on a friction surface that is

subj ect to abrasion and where the dust-lead | evels on the

nearest horizontal surface underneath the friction surface

(e.g., the windowsill or floor) are equal to or greater than the

dust -1 ead hazard | evel of a nass per area concentration of |ead

equal to or exceeding 40 pg/ft? on floors or 250 pg/ft? on

interior windowsills based on w pe sanpl es;

(b) Any danmged or otherw se deteriorated | ead-based pai nt

on an inpact surface that is caused by inpact froma rel ated

bui |l ding material, such as a door knob that knocks into a wall

or a door that knocks against its door frane;

(c) Any chewabl e | ead- based painted surface on which there

is evidence of teeth marks;

(d) Any other deteriorated | ead-based paint in or on the

exterior of any residential building or any facility occupi ed by

a person at risk

(25) "Permanent" neans an expected design life of at |east
20 years.
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(26) "Person at risk" neans a child under the age of 6

years or a pregnant wonman who resides or reqularly spends at

| east 24 hours per week in an affected property.

(27) "Relocation expenses" neans all expenses necessitated

by the relocation of a tenant's household to | ead-safe housing,

i ncl udi ng novi ng and haul i ng expenses, the HEPA-vacuum ng of all

uphol stered furniture, paynent of a security deposit for the

| ead- safe housing, and installation and connection of utilities

and appl i ances.

(28) "Tenant" neans the individual naned as the | essee in

a | ease, rental agreenent, or occupancy agreenent for a dwelling

unit.
(29) "pg" neans microgram (mllionth of a gram
Section 15. This act shall take effect July 1, 2004.
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