Fl ori da Senate - 2005 CS for CS for SB 1090

By the Committees on Judiciary; Children and Famlies; and
Senat ors Canpbel |, Dawson and Lynn

590- 1866- 05

1 A Dbill to be entitled

2 An act relating to nental health care services
3 for m nors and incapacitated persons; anending
4 s. 39.402, F.S.; requiring a child's parent or
5 | egal guardian to provide certain information
6 to the Departnment of Children and Famly

7 Services; anmending s. 39.407, F.S.; specifying
8 requi renents for the departnment with respect to
9 provi di ng psychotropic nmedication to a child in
10 the custody of the departnment; requiring that
11 the prescribing physician attenpt to obtain

12 express and informed parental consent for

13 provi di ng such nedi cation; authorizing the

14 departnment to provide psychotropic nedication
15 wi t hout such consent under certain

16 circunstances; requiring the departnment to

17 provi de medical information to a physician

18 under certain circunstances; requiring that the
19 child be evaluated by a physician; requiring
20 that the departnment obtain court authorization
21 for providing such nmedication within a
22 speci fied period; providing requirenents for a
23 notion by the departnment seeking court
24 authorization to provi de psychotropic
25 nmedi cati on; specifying circunmstances under
26 whi ch nedi cation may be provided in advance of
27 a court order; requiring that notice be
28 provided to all parties if the departnent
29 proposes to provide psychotropic nmedication to
30 the child; requiring that a hearing be held if
31 any party objects; providing requirements for
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1 the hearing; authorizing the court to order

2 addi ti onal nedical consultation; specifying the
3 requi red burden of proof with respect to

4 evi dence presented at the hearing; requiring

5 that the departnment provide a child' s nedica

6 records to the court; providing requirenments

7 for court review, authorizing the court to

8 order the departnent to obtain a nedica

9 opi nion; requiring that the departnment adopt

10 rules to ensure that children receive

11 appropriate psychotropi c nedications;

12 speci fying the provisions to be included in the
13 rul es; conform ng a cross-reference; anending
14 s. 394.459, F.S., relating to the rights of

15 patients under the Florida Mental Health Act;
16 revising provisions requiring that a patient be
17 asked to give express and informed consent

18 before adm ssion or treatnent; requiring that
19 additional information be provided with respect
20 to the risks and benefits of treatnent, the
21 dosage range of nedication, potential side
22 effects, and the nmonitoring of treatnent;
23 clarifying provisions governing the manner in
24 whi ch consent may be revoked; requiring that
25 facilities develop a system for investigating
26 and responding to certain conplaints; anending
27 S. 743.0645, F.S.; redefining the term "nedica
28 care and treatnment” for purposes of obtaining
29 consent for the medical treatnment of a ninor
30 provi di ng an exception with respect to the
31 consent provided under s. 39.407, F.S.

2
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for CS for SB 1090
590- 1866- 05

directing the departnent to conduct an
assessnment; requiring a report; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (11) of section 39.402, Florida
Statutes, is anended to read:

39.402 Placenent in a shelter.--

(11)(a) If a child is placed in a shelter pursuant to
a court order following a shelter hearing, the court shal
require in the shelter hearing order that the parents of the
child, or the guardian of the child s estate, if possessed of
assets which under |aw nmay be disbursed for the care, support,
and mai ntenance of the child, to pay, to the departnent or
i nstitution having custody of the child, fees as established
by the departnent. \When the order affects the guardi anship
estate, a certified copy of the order shall be delivered to
the judge having jurisdiction of the guardi anship estate. The
shelter order shall also require the parents to provide to the
departnment and any ot her state agency or party designated by
the court, within 28 days after entry of the shelter order
the financial information necessary to accurately calcul ate
child support pursuant to s. 61.30.

(b) The parent or legal guardian shall provide al

known nedical information to the departnent.

Section 2. Present subsections (3) through (14) of
section 39.407, Florida Statutes, are redesignated as
subsections (4) through (15), respectively, a new subsection
(3) is added to that section, and present subsection (4) of
that section is amended, to read:
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1 39.407 Medical, psychiatric, and psychol ogi ca

2| exam nation and treatnent of child; physical or nenta

3| exam nation of parent or person requesting custody of child.--
4 (3)(a)l. Except as otherw se provided in subparagraph
5|(b)1. or paragraph (e), before the departnent provides

6| psychotropic nedications to a child in its custody, the

7| prescribing physician shall attenpt to obtain express and

8| informed consent, as defined in s. 394.455(9) and as described
9| in s. 394.459(3)(a), fromthe child's parent or |lega

10| guardi an. The departnment nust take steps necessary to

11| facilitate the inclusion of the parent in the child's

12| consultation with the physician. However, if the parenta

13| rights of the parent have been terminated, the parent's

14| location or identity is unknown or cannot reasonably be

15| ascertained, or the parent declines to give express and

16| infornmed consent, the departnment may, after consultation with
17| the prescribing physician, seek court authorization to provide
18| the psychotropic nedications to the child. Unless parenta

19| rights have been terminated and if it is possible to do so,

20| the department shall continue to involve the parent in the

21| decisionmaking process regarding the provision of psychotropic
22| nedications. If, at any time, a parent whose parental rights
23| have not been termni nated provides express and infornmed consent
24| to the provision of a psychotropic nedication, the

25| requirenents of this section that the departnment seek court

26| authorization do not apply to that nmedication until such tinme
27| as the parent no |onger consents.

28 2. Any tine the departnent seeks a nedical evaluation
29| to determine the need to initiate or continue a psychotropic
30| nedication for a child, the departnent nust provide to the

31
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eval uating physician all pertinent nedical information known

to the departnent concerning that child.

(b)1. If a child who is renpved fromthe hone under_ s.

39.401 is receiving prescribed psychotropic nedication at the

tinme of renpval and parental authorization to continue

providi ng the nedication cannot be obtained, the departnent

may take possession of the renmining nedication and may

continue to provide the nedication as prescribed until the

shelter hearing, if it is deternm ned that the nedication is a

current prescription for that child and the nedication is in

its oriaginal container.

2. I f the departnent continues to provide the

psychotropic nedication to a child when parental authorization

cannot be obtained, the departnent shall notify the parent or

| egal _guardi an_as soon_as possible that the nedication is

being provided to the child as provided in subparagraph 1. The

child' s official departnental record nust include the reason

parental authorization was not initially obtained and an

expl anation of why the nedication is necessary for the child's

wel | - bei ng.
3. |If the departnent is advised by a physician

licensed under chapter 458 or chapter 459 that the child

shoul d continue the psychotropic nmedication and parenta

aut hori zati on has not been obtained, the departnment shal

request court authorization at the shelter hearing to continue

to provide the psychotropic nedication and shall provide to

the court any information in its possession in support of the

request. Any authorization granted at the shelter hearing may

extend only until the arraignnment hearing on the petition for

adj udi cati on of dependency or 28 days follow ng the date of

renopval , whi chever occurs sooner.
5
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4. Before filing the dependency petition, the

depart nent shall ensure that the child is evaluated by a

physician |licensed under chapter 458 or chapter 459 to

determi ne whether it is appropriate to continue the

psychotropic nedication. If, as a result of the evaluation

the departnent seeks court authorization to continue the

psychotropi c nedication, a nmotion for such continued

aut hori zation shall be filed at the sane tine as the

dependency petition, within 21 days after the shelter hearing.

(c) Except as provided in paragraphs (b) and (e), the

departnent nust file a notion seeking the court's

aut horization to initially provide or continue to provide

psychotropic nedication to a child in its legal custody. The

motion nust be supported by a witten report prepared by the

depart nent which describes the efforts nmade to _enabl e the

prescri bing physician to obtain express and infornmed consent

for providing the nedication to the child and other treatnents

consi dered or _recommended for the child. In addition, the

notion nust be supported by the prescribing physician's signed

nedi cal _report providing:

1. The nane of the child, the nane and range of the

dosage of the psychotropic nedication, and that there is a

need to prescribe psychotropic nedication to the child based

upon_a di agnosed condition for which such nedication is being

prescribed.
2. A statenent indicating that the physician has

reviewed all nedical information concerning the child which

has been provided.

3. A statenment indicating that the psychotropic

nedication, at its prescribed dosage, is appropriate for

treating the child' s diagnosed nedical condition, as well as
6

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for CS for SB 1090
590- 1866- 05

the behaviors and synptons the nedication, at its prescribed

dosage, is expected to address.

4. An explanation of the nature and purpose of the

treatnment; the recogni zed side effects, risks, and

contraindications of the nedication; drug-interaction

precautions; the possible effects of stopping the nedication

and how the treatnent will be nonitored, followed by a

statenent indicating that this explanation was provided to the

child if age appropriate and to the child's caregqgiver.

5. Docunentation addressing whether the psychotropic

nedi cation will replace or supplenent any other currently

prescri bed nedications or treatnents; the |length of tinme the

child is expected to be taking the nedication; and any

addi tional nedical, nental health, behavioral, counseling, or

ot her services that the prescribing physician reconmmends.

(d)1. The departnment nmust notify all parties of the

proposed action taken under paragraph (c) in writing or by

what ever ot her net hod best ensures that all parties receive

notification of the proposed action within 48 hours after the

nmotion is filed. If any party objects to the departnment's

notion, that party shall file the objection within 2 working

days after being notified of the departnent's notion. |f any

party files an objection to the authorization of the proposed

psychotropic nedication, the court shall hold a hearing as

soon_as possible before authorizing the departnent to

initially provide or to continue providing psychotropic

nedi cation to a child in the legal custody of the departnent.

At _such hearing and notwi thstanding s. 90.803, the nedica

report described in paragraph (c) is admissible in evidence.

The prescribing physician need not attend the hearing or

testify unless the court specifically orders such attendance
7
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or _testinony, or a party subpoenas the physician to attend the

hearing or provide testinmony. If, after considering any

testinony received, the court finds that the departnent's

motion _and the physician's nedical report neet the

requirenents of this subsection and that it is in the child's

best interests, the court may order that the depart nent

provide or continue to provide the psychotropic nedication to

the child without additional testinony or evidence. At any

hearing held under this paragraph, the court shall further

inquire of the departnent as to whether additional nedical

nental health, behavioral, counseling, or other services are

being provided to the child by the departnment which the

prescribing physician considers to be necessary or beneficia

in treating the child' s nedical condition and which the

physi ci an reconmmends or _expects to provide to the child in

concert with the nedication. The court may order additiona

nedi cal consultation, including consultation with the

MedConsult line at the University of Florida, if available, or

require the departnent to obtain a second opinion within a

reasonabl e ti nefrane _as established by the court, not to

exceed 21 cal endar _days, after such order based upon

consi deration of the best interests of the child. The

departnent nust nmake a referral for an appointnent for a

second opinion with a physician within 1 working day. The

court may not order the discontinuation of prescribed

psychotropic nedication if such order is contrary to the

deci sion of the prescribing physician unless the court first

obtains an opinion froma |licensed psychiatrist, if avail able,

or, if not available, a physician |licensed under chapter 458

or_chapter 459, stating that nore |likely than not,

di scontinuing the nedication would not cause significant harm
8
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to the child. If, however, the prescribing psychiatrist

specializes in nental health care for children and

adol escents, the court may not order the discontinuation of

prescri bed psychotropic nedication unless the required opinion

is also froma psychiatrist who specializes in nental health

care for children and adol escents. The court nmay al so order

t he discontinuation of prescribed psychotropic nedication if a

child' s treating physician, licensed under chapter 458 or

chapter 459, states that continuing the prescribed

psychotropi c nedication would cause significant harmto the

child due to a diagnosed nonpsychiatric nmedical condition

2. The burden of proof at any hearing held under this

paragraph shall be by a preponderance of the evidence.

(e)l. If the child' s prescribing physician certifies

in the signed nedical report required in paradraph (c) that

delay in providing a prescribed psychotropic nedication would

more likely than not cause significant harmto the child, the

nedi cati on may be provided in advance of the issuance of a

court order. In such event, the nedical report nust provide

the specific reasons why the child may experience significant

harm and the nature and the extent of the potential harm The

departnent nust subnit a notion seeking continuation of the

nedi cati on _and the physician's nedical report to the court,

the child's gquardian ad litem and all other parties within 3

wor ki ng days after the departnment commences providing the

nedi cation to the child. The departnent shall seek the order

at_the next reqularly schedul ed court hearing required under

this chapter, or within 30 days after the date of the

prescription, whichever occurs sooner. |f any party objects to

the departnent's notion, the court shall hold a hearing within

7 _days.

9
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2. Psychotropic nedications nmay be adm nistered in

advance of a court order in hospitals, crisis stabilization

units, and in statew de inpatient psychiatric programs. Wthin

3 working days after the nedication is bequn, the departnment

nmust seek court authorization as described in paragraph (c).

(f)1. The departnment shall fully informthe court of

the child's nedical and behavioral status as part of the

soci al _services report prepared for each judicial review

hearing held for a child for whom psychotropic nedication has

been prescribed or provided under this subsection. As a part

of the information provided to the court, the departnent shal

furnish copies of all pertinent nedical records concerning the

child which have been generated since the previous hearing. On

its own nmotion or on good cause shown by any party, including

any guardian ad litem attorney, or attorney ad litem who has

been appointed to represent the child or the child's

interests, the court may review the status nore frequently

than required in this subsection.

2. The court may, in the best interests of the child,

order the departnent to obtain a nedical opinion addressing

whet her the continued use of the nedication under the

circunstances is safe and nedically appropriate.

(d)  The departnment shall adopt rules to ensure that

children receive tinely access to clinically appropriate

psychotropi ¢ nedi cations. These rules nust include, but need

not be limted to, the process for deternining which

adj unctive services are needed, the uniform process for

facilitating the prescribing physician's ability to obtain the

express and inforned consent of a child' s parent or guardian

the procedures for obtaining court authorization for the

provi sion of a psychotropic nedication, the freqguency of
10
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1| nedical nmonitoring and reporting on the status of the child to
2| the court, howthe child's parents will be involved in the

3| treatnent-planning process if their parental rights have not
4| been terninated, and how caretakers are to be provided

5| information contained in the physician's signed nedica

6| report. The rules nust also include uniformforms to be used
7| in requesting court authorization for the use of a

8| psychotropic nedication and provide for the integration of

9| each child's treatnent plan and case plan. The departnent nust
10| begin the formal rul emaking process within 90 days after the
11| effective date of this act.

12 (54 A judge may order a child in an out-of-hone

13| placenent to be treated by a licensed health care professiona
14| based on evidence that the child should receive treatnment.

15| The judge may al so order such child to receive nental health
16| or devel opnental disabilities services froma psychiatrist,
17| psychol ogi st, or other appropriate service provider. Except
18| as provided in subsection(6){5), if it is necessary to place
19| the child in a residential facility for such services, the

20| procedures and criteria established in s. 394.467 or chapter
21| 393 shall be used, whichever is applicable. A child my be

22| provided devel opnental disabilities or nental health services
23| in enmergency situations, pursuant to the procedures and

24| criteria contained in s. 394.463(1) or chapter 393, whichever
25| is applicable.

26 Section 3. Paragraph (a) of subsection (3) and

27| paragraph (b) of subsection (4) of section 394.459, Florida
28| Statutes, are anended to read:

29 394. 459 Rights of patients.--

30 (3) RIGHT TO EXPRESS AND | NFORMED PATI ENT CONSENT. - -
31
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(a)l. Each patient entering treatnment shall be asked
to give express and infornmed consent for adm ssion or ard
treatment. |If the patient has been adjudicated incapacitated
or found to be inconmpetent to consent to treatment, express
and i nforned consent to treatnment shall be sought instead from
the patient's guardian or guardi an advocate. |f the patient
is a mnor, express and infornmed consent for adm ssion or and
treatment shall also be requested fromthe patient's guardian.
Express and i nforned consent for admi ssion or anrd treatnent of
a patient under 18 years of age shall be required fromthe
patient's guardian, unless the minor is seeking outpatient
crisis intervention services under s. 394.4784. Express and
i nformed consent for adnission or ard treatnment given by a
patient who is under 18 years of age shall not be a condition
of admi ssion when the patient's guardi an gi ves express and
i nformed consent for the patient's adm ssion pursuant to s.
394. 463 or s. 394. 467.

2. Before Pror—te giving express and inforned

consent, the followi ng information shall be provided and

explained in plain | anguage diseloesed to the patient, or to

the patient's guardian if the patient is 18 years of age or

ol der and has been adjudi cated incapacitated, or to the
patient's guardi an advocate if the patient has been found to
be inconpetent to consent to treatnent, or to both the patient
and the guardian if the patient is a mnor: the reason for

adnmi ssion or treatnment;s the proposed treatnent - the purpose

of the treatnment to be provided_s>- the common risks, benefits,

and side effects thereof; _the specific dosage range for the

nedi cati on, when applicable;s> alternative treatnment

nodal ities_ >~ the approxi mte | ength of care, the potentia

effects of stopping treatnent; how treatnent will be
12

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for CS for SB 1090
590- 1866- 05

1| monitored;> and that any consent given for treatnent by—a

2| patient may be revoked orally or in witing before prer+te or
3| during the treatnment period by the patient or by a person who
4| is legally authorized to nmake health care decisions on behalf
5| of the pati ent —t+he—guardian—advocate—or—the—guardian.

6 (4) QUALITY OF TREATMENT. - -

7 (b) Reeeivingandtreatrent Facilities shall devel op

8| and namintain, in a formaccessible to and readily

9| understandabl e by patients and consistent with rules adopted
10| by the departnent, the follow ng:

11 1. Criteria, procedures, and required staff training
12| for any use of close or elevated |levels of supervision, of

13| restraint, seclusion, or isolation, or of energency treatnent
14| orders, and for the use of bodily control and physica

15| managenent techni ques.

16 2. Procedures for docunmenting, nonitoring, and

17| requiring clinical review of all uses of the procedures

18| described in subparagraph 1. and for docunenting and requiring
19| review of any incidents resulting in injury to patients.
20 3. A systemfor investigating, tracking, managi ng, and
21| responding to the—+eviewof conplaints by persons receiving
22| services or individuals acting on their behal f patients—or
23| thei+famtHes—er—guardians.
24 Section 4. Paragraph (b) of subsection (1) of section
25| 743.0645, Florida Statutes, is amended to read:
26 743.0645 O her persons who nay consent to nedical care
27| or treatment of a mnor.--
28 (1) As used in this section, the term
29 (b) "Medical care and treatnent" includes ordinary and
30| necessary nedi cal and dental exam nation and treatnent,
31| including blood testing, preventive care including ordinary

13
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i mruni zations, tuberculin testing, and well-child care, but
does not include surgery, general anesthesia, provision of

psychotropi ¢ nedications, or other extraordinary procedures
for which a separate court order, power of attorney, or

i nformed consent as provided by law is required, except as

provided in s. 39.407(3).

Section 5. The Departnent of Children and Fam |y

Services shall assess and docunent the positive and negative

fiscal inpact of the provisions of this act on the departnent,

taking into consideration costs incurred prior to July 1,

2005. The departnent shall subnit a report with its findings

to the President of the Senate and the Speaker of the House of

Representatives by February 1, 2006.
Section 6. This act shall take effect July 1, 2005.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
CS/ Senate Bill 1090

This comm ttee substitute:

- - Requires the parents or |egal guardian to provide al
known nedical information to the Department of Children
and Fam |y Services;

-- Requires the department to give witten or other notice
to parties within 48 hours of the filing of the nmotion to
prox!ﬂg or continue to provide psychotropic nedication to
a child,

- - Provi des that where a ﬁarty properly files an objection,
the court nust hold a hearing as soon as possible;

-- Aut horizes the court to order the departnment to provide,
continue, or discontinue psychotropic medication upon
certain findings;

- - Directs the departnment to assess and docunent the fisca

i npact of the act's provisions and submt a report to the
Legi sl ature by February 1, 2006.
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