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Fl orida Senate - 2005 COW TTEE AMENDMENT
Bill No. SB 1182
Bar code 870556
CHAMBER ACTI ON

Senat e House

WD
04/ 08/ 2005 03: 22 PM

The Conmittee on Environnental Preservation (Snith)

recommended the follow ng substitute for amendnent (932892):

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. Section 403.0874, Florida Statutes, is
created to read

403.0874 Performance Based Permitting Program --

(1) SHORT TITLE.--This section may be cited as the

'"Fl orida Performance Based Permtting Act."

(2) LEG SLATIVE FINDI NGS; PUBLI C PURPCSE. - -

(a) The Legislature finds and declares that a permt

applicant's history of conpliance or nonconpliance with

environnental |laws and pernmit conditions is a factor that

shoul d be considered by agenci es when they detern ne whet her

to issue or reissue a permt to the applicant.

(b) Permt applicants with a history of conpliance

with environnental |aws and permt conditions should be

eligible for incentives to reward and encourage such
1
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applicants.

(c) Permt applicants with a history of nonconpliance

with environnental |aws and permt conditions should be

subject to npbre stringent requirenents, and in sone cases such

applicants should be denied pernits for an appropriate period

of tine.

(d) It is therefore declared to be the purpose of this

section to provide agencies with clear and specific authority

to consider the conpliance history of pernt applicants and

t hose who control the applicants when eval uati ng whet her the

applicant has provi ded reasonabl e assurance that it can and

will conply with applicable statutes, rules, and permt

conditions applicable to the regulated activity.

(3) DEFIN TIONS. --For purposes of this section, the

term

(a)  "Applicant" neans the proposed pernmttee or

transferee, the owner, and the operator of a regul ated

activity seeking an agency pernmt. The term al so includes any

person who has the | egal or actual authority to control the

proposed pernittee, transferee, owner, or operator, including,

but not limted to, any parent conpany and all of its

subsi di ari es.

(b) "Agency" nmeans the Departnent of Environnenta

Pr ot ecti on.

(c) "Agency statutes" neans chapter 161, part |V of

chapter 373, chapter 376, and this chapter

(d) "Compliance history" nmeans conpliance and

nonconpliance with all environnental |aws and permt

condi ti ons.

(e) "Environnental statutes" neans any state or

federal statute that regulates activities for the purpose of
2
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protecting the environnment or for the purpose of protecting

the public health from pollution or contam nants.

(f) "Formml enforcenment action"” neans that the

Departnent _of Environmental Protection or the United States

Environmental Protection Agency issued a Notice of Violation

commenced a civil action, or executed a consent order. It also

i ncludes crimnal charges filed against the applicant for an

environnental offense that is or would be a crininal offense

if comtted in this state, if the applicant has been

convicted of, pled guilty or nolo contendere to, or entered

into a deferred prosecution agreenent with respect to the

of fense, regardl ess of whether adjudication has been w thhel d.

It also includes a civil action executed by a private citizen

whi ch was adjudi cated with a finding agai nst the applicant or

whi ch is pending agai nst the applicant.

(g)  "Reasonabl e assurance" neans that there is a

substantial |ikelihood, although not an absol ute guarantee,

that the proposed activity and applicant will conmply with

agency statutes and rules, orders, and permt conditions.

(h) "Requlated activity" nmeans any activity, including

the construction or operation of a facility, installation

system or project, for which a permt or certificationis

requi red under | aw.

(i) "Site" neans a single parcel, and all commpnly

owned or controlled contiguous or adjacent parcels, of |and on

one or nore of which the applicant proposes to conduct, or has

conducted, a requlated activity, regardl ess of when the

parcels are acquired. A site is a "newsite" if the applicant

has not held an agency permt for a requlated activity at that

location for at least 4 of the 5 vears precedi ng subni ssi on of

an_application.
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(4) COWVPLIANCE INCENTIVES.--1n order to obtain a

conpliance incentive, the applicant nust affirmatively request

it as part of the pernmt application. Unless otherw se

prohibited by state or federal statute, agency rule, or

federal regul ation, and provided that the applicant neets al

other applicable criteria for the issuance of a permt, any

applicant who neets the criteria set forth in this subsection

may be eligible for the follow ng incentives:

(a) Silver Incentives.--An applicant may be eligible

for Silver Incentives under this paragraph if the applicant

has conducted the requlated activity at the site for at |east

4 of the 5 years preceding submttal of the conplete permt

application and has had no formal enforcenent actions,

docunented violations, or permt condition exceedances agai nst

it during the preceding 5 years at any site in the country. At

a new site, an applicant nay be eligible for Silver Incentives

if the applicant has conducted an activity simlar to the

proposed activity under an agency permt at other sites in the

state for at least 4 of the 5 years preceding submttal of the

pernmt application; has had no formal enforcenent actions,

docunented violations, or pernmt condition exceedances agai nst

it inthe state during the preceding 5 vears; and has had no

formal enforcenent actions, docunented violations, or permt

condi ti on _exceedances at any site in the country during the

preceding 5 vears. Silver Incentives may include:

1. Automatic renewal of permt. A renewal of an

operation or closure permt shall be issued for a period of 5

vears and shall, after notice and an opportunity for public

coment, be autonmmtically renewed for one additional 5-year

termw t hout agency action, unless the agency determ nes,

based on information subnitted by the applicant or resulting
4
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frompublic conment or its own records, that the applicant has

committed violations or crinmes during the relevant review

period that disqualify the applicant fromreceiving the

request ed extension.

2. Expedited permt review

3. Short-formrenewals. Renewals of operation or

closure permits not involving substantial construction or

expansi on _may be made upon a shortened application form

specifying only the changes in the regulated activity, or a

certification by the applicant that no changes in the

requl ated activity are proposed if that is the case.

Applicants for short-formrenewal s nust conplete and subnit

the prescribed conpliance formw th the application and will

renai n subject to the conpliance history review of this

section. All other procedural requirenents for renewa

applications renmai n unchanged. This provision shall suppl enent

any expedited review processes found in agency rul es.

(b) CGold Incentives.--An applicant may be eligible for

Gol d I ncentives under this paragraph if the applicant neets

the requirenents for Silver |ncentives described in paragraph

a) and takes other actions not otherw se required by |aw or

permit that significantly reduce threats or inpacts to the

environnent _or public health. These actions nay include

reductions in actual or permtted discharges or em Ssions,

reductions in the inpacts of requlated activities on public

| ands or natural resources, waste reduction or reuse, or other

sinmlar actions as determ ned by departnment rule. Gold

| ncentives may include all Silver Incentives and may al so

i ncl ude:

1. Ten-year permts, provided that the applicant has

conducted a requlated activity at the site for at least 5
5
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years.

2. Fewer routine inspections than other requl ated

activities sinmlarly situated.

3. Expedited review of requests for permt

nodi fi cati ons.

4. Agency recognition, programspecific incentives, or

certifications in lieu of renewal pernits.

(c) None of the incentives in paragraph (a) or

paragraph (b) will be offered for pernmits under federally

del egat ed prograns, under which to grant such incentive would

violate federal |law or not be in accordance with the existing

approved program under the federal del egation.

(d) Wthin 6 months after the effective date of this

act, the departnent shall initiate rul emaking to inplenent

t hese incentives. The rule shall specify what incentives wll

be made avail able, how applicants may qualify for incentives,

how extended pernmits nmay be transferred and the limtations on

transfer, and how incentives may be renpved or revoked if the

applicant fails to nmaintain the prograns entitling it to an

incentive or if the applicant's conpliance history changes.

Until an inplenmenting rule is adopted, incentives will not be

available to pernmit applicants under this act.

(5) CONSEQUENCES OF NONCOVPLI ANCE ON AGENCY PERM TTI NG

DECI SI ONS. - - The agency shall consider the applicant's

conpliance history, as described in this subsection, when

determ ning whether a pernit applicant has provi ded reasonabl e

assurance of future conpliance with applicabl e agency statutes

and rules and conditions of the requested permt. This

subsection is not intended to conflict with any requirenent of

any federally del egated or approved program

(a) The applicant's conpliance history shall consi st
6
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of the applicant's knowing civil and crinminal violations of

environnental statutes, rules, consent orders, final orders,

final judgnments, agreenents, or pernit conditions or

exceedances of permt conditions and other violations

denpnstrating a pattern of nonconpliance, with the follow ng

limtations. Each violation nust have occurred during the 5

years precedi ng subm ssion of a conplete permt application to

t he agency.

(b) The agency may consider any violations as

authorized in this subsection, whether or not they have been

adj udi cated or resol ved.

(c) If the applicant's conmpliance history does include

violations as specified in paragraph (a), the agency shal

consi der _and weigh the following factors in order to eval uate

such violations in the context of the applicant's overal

conpliance history and to deterni ne whether the applicant has

provi ded reasonabl e assurance of future conpliance with agency

statutes and rules and the proposed permt:

1. The nunber of violations and the seriousness of

such viol ations;

2. The nunber of other simlar facilities controlled

by the applicant;

3. The nunber and conplexity of any pernits held by

t he applicant;

4. \ether the violations involved regul atory prograns

that are the sane as, or sinmlar to, the regulatory program

fromwhich the permit is being requested;

5. Wiether the violations involved activities that are

the sane as, simlar to, or related to the requlated activity

for which a pernmt is being requested;

6. Wether the violations resulted in harmto hunman
7
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health or the environnent and the extent of such harm

7. \Wether the applicant has inplenented an approach

or_renedi al nmeasures that have prevented a recurrence of the

violations or crines and is legally obligated to continue this

approach or renedi al nmeasures; and

8. \Wiether the facility for which a permt is being

requested provides or proposes to provide utility services to

the public or serves a simlar public purpose.

(d) If the applicant's relevant conpliance history

i ncludes one or nore violations the agency may determn ne

whet her the applicant has provided reasonabl e assurance in

light of its conmpliance history. |If the agency deternines that

reasonabl e assurance has not been provided, it shall deny the

permit application, and the applicant shall not be entitled to

apply for a permt for that requlated activity for a period of

1 vear fromthe tine a final order denying the permt has been

ent er ed.

(e) If the applicant's compliance history denpnstrates

a pattern of nonconpliance, the agency may, in its discretion

issue a permt, not to exceed 1 vear in duration, if the

applicant satisfies all other reasonabl e assurance

requi renents. A pattern of nonconpliance exists when the

applicant is responsible for two or nore violations of

environnental |laws or pernit conditions occurring on two or

nore separate occasi ons.

1. The agency shall include a statenent in its notice

of intended agency action with respect to the perm'¢t

application, explaining that the agency has determ ned that

the applicant has a pattern of nonconpliance and that this

determ nation has forned the basis for issuing a pernmt not to

exceed 1 year. The agency shall also include a notification in
8
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its notice of intended agency action on the permt application

that the permt could be revoked or an application to renew

the permt could be denied if the pattern of nonconpliance

conti nues.

2. 1f, at the tine of pernmt renewal follow ng notice

of deternm nation of a pattern of nonconpliance, the agency

determ nes that the applicant committed one or nore additiona

violations in this paragraph resulting in a continuing pattern

of nonconpliance, the agency shall deny the permt

application, and the applicant shall not be entitled to apply

for a permit for that requlated activity at that site for a

period of 1 vear fromthe tine a final order denying the

pernit has been entered.

(f) If the agency denies a permt application in

accordance with this subsection for a permt that includes

cl osure, post-closure, or corrective action requirenents, the

agency nmay deny that portion of the permt authorizing

operation, and may issue a pernit that contains only the

cl osure, post-closure, or corrective action requirenents and

condi ti ons.

(6) REPORTING FORM --The departnment shall establish a

form by rule, to be used for the purpose of inplenenting this

section. Every permt application subject to this section that

is submtted to the agency shall be acconpanied by this

conpleted formin order to be considered conplete. During the

permt review process, the information on the formshall be

updat ed by the applicant to reflect any changes until such

time as the agency takes final action on the application. The

formshall include the foll ow ng:

(a) A section requiring every applicant to report the

relevant crimnal history of the applicant, including the
9
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nature of the offense, the date of the offense, the court

having jurisdiction in the case, the date of conviction or

ot her disposition, and the disposition of the offense; and

(b) A section requiring every applicant that is a

busi ness entity to identify those persons having | egal or

actual authority to control the owner, operator, or permttee.

The form may specify categories of persons having such

authority and other relevant information that nust be

reported.
(7) RULEMAKING --1n addition to the rul emaking

necessary to adopt the formidentified in subsection (6), and

to inplenment the incentives in subsection (4), the department

is authorized, but not required, to adopt such other rules as

are necessary to inplement this section, including rules

providing for appropriate public notice and comrent.

(8) NOTI FI CATION. - -The agency is encouraged to work

with permttees and permt applicants prior to taking any of

the actions authorized under this section, in order to

encour age _conpliance and avoid overly burdensone consequences

of nonconpli ance.

(a) In each case in which the agency initiates a

formal enforcenent action, it shall at that tinme clearly and

specifically:

1. Informthe alleged violator of the provisions of

this section; and

2. Put the alleged violator on notice of the

consequences of the alleged violations and the potentia

consequences of continui ng nonconpli ance.

(b) In each case in which a citizen initiates and

adjudicates a violation claim the adjudication itself wll

constitute notice to the applicant that the agency is
10
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aut hori zed to take any of the actions authorized under this

section.

(c) In each case in which the violation does not

result in a formal enforcenent action but the violation s

docunented the agency is not required to notify the applicant

of the applicability of this section.

(9) EXISTING AUTHORITY.--This section may not be

construed to limt the agency's existing authority to consider

factors other than an applicant's conpliance history, such as

the technical nerits of the proposed project or the

applicant's financial and hunman resources, when deternning

whet her the applicant has provided the reasonabl e assurance

necessary to receive the requested permt. Nor may this

section be construed to linmt the agency's authority to

consider an applicant's civil and crininal violations of

environnental statutes, rules, consent orders, final orders,

final judgnments, or agreenments occurring at any site when

determ ni ng whether to i npose special conditions in any pernit

or to revoke any permt.

(10) I NAPPLICABLE TO GENERAL PERM TS. --This section

does not apply to general permts issued in accordance with s.

403.814. However, the agency may continue to use its existing

authority to consider the conpliance history of those w shing

to use general permts.

Section 2. Subsection (5) of section 403.087, Florida
Statutes, is anended to read:

403.087 Permts; general issuance; denial; revocation
prohi bition; penalty.--

(5) The departnent shall issue permits to construct,
operate, maintain, expand, or nodify an installation which nay
reasonably be expected to be a source of pollution only when

11
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it determnes that the installation is provided or equipped
with pollution control facilities that will abate or prevent
pollution to the degree that will conply with the standards or
rul es adopted by the department, except as provided in s.

403.088 or s. 403.0872. The conpliance history of the

applicant shall be one factor that the departnent considers in

det ermi ni ng whether the applicant has provided such reasonabl e

assurance. However, separate construction permts shall not be
required for installations permtted under s. 403.0885, except
that the department may require an owner or operator proposing
to construct, expand, or nodify such an installation to submt
for department review, as part of application for permt or
permt nodification, engineering plans, prelimnary design
reports, or other information 90 days prior to comencing
construction. The departnment may al so require the engi neer of
record or another registered professional engineer, within 30
days after construction is conplete, to certify that the
construction was conpleted in accordance with the plans
submtted to the departnent, noting minor deviations which
wer e necessary because of site-specific conditions.

Section 3. Subsection (2) of section 403.0872, Florida
Statutes, is anmended to read:

403.0872 CQperation permts for nmajor sources of air
pol I uti on; annual operation license fee.--Provided that
program approval pursuant to 42 U.S.C. s. 766la has been
received fromthe United States Environnental Protection
Agency, begi nning January 2, 1995, each mmjor source of air
pol lution, including electrical power plants certified under
s. 403.511, must obtain fromthe department an operation
permit for a major source of air pollution under this section.
This operation permt is the oggy department operation permt
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for a major source of air pollution required for such source;
provi ded, at the applicant's request, the departnment shal
i ssue a separate acid rain permt for a mmjor source of air
pollution that is an affected source within the meaning of 42
US. C s. 765la(l). Operation permts for major sources of air
pol I uti on, except general permts issued pursuant to s.
403. 814, nust be issued in accordance with the procedures
contained in this section and in accordance with chapter 120;
however, to the extent that chapter 120 is inconsistent with
the provisions of this section, the procedures contained in
this section prevail

(2) An application for an operation permt for a mgjor
source of air pollution nust be submtted in accordance with
rul es of the department governing pernmit applications. The
departrent shall adopt rules defining the timng, content, and
di stribution of an application for a permt under this
section. A permt application processing fee is not required.
The departnment may issue an operation permit for a mgjor
source of air pollution only when it has reasonabl e assurance
that the source applies pollution control technol ogy,
including fuel or raw material selection, necessary to enable
it to conply with the standards or rul es adopted by the

departrment or the pernit contains an approved conpliance plan

t hat provides such reasonabl e assurance for that source. The

compliance history of the applicant shall be one factor that

t he departnent considers in determ ning whether the applicant

has provi ded such reasonabl e assurance. |If two or nore nmjor

air pollution sources that belong to the sane Maj or Group as
described in the Standard Industrial O assification Manual
1987, are operated at a single site, the owner may elect to
receive a single operation permt covering all such sources at

13
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the site.

(a) An application for a permt under this section is
tinmely and conmplete if it is submtted in accordance with
department rul es governing the timng of applications and
substantially addresses the informati on specified in
conpl eteness criteria determ ned by departnment rule in
accordance with applicable regulations of the United States
Envi ronnental Protection Agency governing the contents of
applications for pernmits under 42 U S.C. s. 7661b(d). Unless
t he department requests additional information or otherw se
notifies the applicant of inconpleteness within 60 days after
recei pt of an application, the application is conplete.

(b) Any permitted air pollution source that subnits a
timely and conplete application for a permt under this
section is entitled to operate in conpliance with its existing
air pernmit pending the conclusion of proceedi ngs associ at ed
with its application. Notw thstanding the timng requirenents
of paragraph (c) and subsection (3), the department may
process applications received during the first year of permt
processi ng under this section, in a manner consistent with 42
US. C s. 7661lb(c).

(c) The departnent may request additional information
necessary to process a pernit application subsequent to a
det erm nati on of conpl eteness in accordance with s.

403. 0876(1).

Section 4. Paragraph (b) of subsection (2) of section
403.088, Florida Statutes, is amended to read:

403.088 Water pollution operation permits;
condi tions. --

(2)

(b) The departnent may issue a pernit only if the

14
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applicant affirmatively provides the departnent with

reasonabl e assurance that the proposed activity and applicant

will conmply with agency and departnment rules, orders, and

permt conditions. The conpliance history of the applicant

shall be one factor that the departnent considers in

determ ni ng whet her the applicant has provi ded such reasonabl e

assurance. |If the department finds that the proposed discharge
will reduce the quality of the receiving waters bel ow t he
classification established for them it shall deny the
application and refuse to issue a permt. |If the departnment
finds that the proposed discharge will not reduce the quality
of the receiving waters bel ow the cl assification established
for them it may issue an operation pernmit if it finds that
such degradation is necessary or desirable under federa
standards and under circunstances which are clearly in the
public interest.

Section 5. Subsection (8) of section 403.707, Florida

Statutes, is repeal ed.

Section 6. Subsection (6) is added to section 373.413,
Florida Statutes, to read
373.413 Permts for construction or alteration.--

(5) Section 403.0874, the Performance Based Permtting

Program applies to individual, standard, general, and

conceptual pernmits issued under this part.

Section 7. Subsection (5) is added to section 161. 041,
Florida Statutes, to read

161.041 Permts required.--

(5) Section 403.0874, the Performance Based Permitting

Program applies to all pernits issued under this chapter

Section 8. Subsection (17) of section 403.703, Florida

Statutes, is anended to read
15
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403.703 Definitions.--As used in this act, unless the
context clearly indicates otherwi se, the term

(17) "Construction and denolition debris" neans
di scarded materials generally considered to be not
wat er - sol ubl e and nonhazardous in nature, including, but not
limted to, steel, glass, brick, concrete, asphalt roofing
material, pipe, gypsumwall board, and |unber, fromthe
construction or destruction of a structure as part of a
construction or denmolition project or fromthe renovation of a
structure, and including rocks, soils, tree remains, trees,
and other vegetative matter that normally results fromland
clearing or |and devel opment operations for a construction
project, including such debris fromconstruction of structures
at a site renote fromthe construction or dempolition project
site. Mxing of construction and denolition debris w th other
types of solid waste will cause it to be classified as other
than construction and denolition debris. The term al so
i ncl udes:

(a) dean cardboard, paper, plastic, wood, and netal
scraps froma construction project;

(b) Except as provided in s. 403.707(11)(j) s—
493012+ ), unpainted, nontreated wood scraps from

facilities manufacturing materials used for construction of

structures or their conponents and unpai nted, nontreated wood
pal | ets provided the wood scraps and pallets are separated
fromother solid waste where generated and t he generator of
such wood scraps or pallets inplenments reasonable practices of
the generating industry to mnimnmze the comm ngling of wood
scraps or pallets with other solid waste; and

(c) De mnims amunts of other nonhazardous wastes
that are generated at construction or destruction projects,

16
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provi ded such anpbunts are consistent with best managenent
practices of the industry.

Section 9. This act shall take effect July 1, 2005.

—=============== T | T L E AMENDMENT ===============

And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to environnental permtting;
creating s. 403.0874, F.S.; creating a
performance based pernitting program providing
findings and intent; defining terns;
est abl i shing conpliance incentives for
environnental permt applicants; providing
di sincentives for nonconpliance with
environnental statutes, rules, and permt
conditions; providing for a reporting form
providing for rules; providing for notice to
permittees; providing applicability; anmending
s. 403.087, F.S.; providing for consideration
of compliance history of applicants for permts
for facilities that do, or nay be expected to,
pol I ute; anending s. 403.0872, F.S.; providing
for consideration of conpliance history of
applicants for permits to operate facilities
that are nmjor sources of air pollution
amending s. 403.088, F.S.; requiring assurance

of conpliance with statutes, rules, and permt
17
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conditions before issuance of a water pollution
operation permt; providing for consideration
of conpliance history of pernit applicants;
repealing s. 403.707(8), F.S., relating to
refusal to issue solid waste managenent
facility permts; anending s. 373.413, F.S.
declaring applicability of the performance
based permitting programto permts for
construction or alteration of stormater
management systemnms or similar works; anmending
s. 161.041, F.S.; declaring applicability of
t he performance based permitting programto
permts invol ving shore protection; anmending s.
403.703, F.S.; conformng a cross-reference;

providing an effective date.

18
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