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Fl ori da Senate - 2005 CS for SB 1184

By the Conmmittee on Comunity Affairs; and Senator Fasano

578-1934- 05
A bill to be entitled

An act relating to statutory ways of necessity;
anending s. 704.01, F.S.; revising criteria for
establishing a statutory way of necessity
excl usive of common-|aw right; anending s.
704.04, F.S.; renmoving a limtation on the
exi stence of certain easenents; providing for
reenactnent of certain provisions under certain
ci rcunst ances; providing for effectiveness;

provi ding an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 704.01, Florida
Statutes, is anended to read:

704.01 Comon-law and statutory easenents defined and
det er mi ned. - -

(2) STATUTORY WAY OF NECESSI TY EXCLUSI VE OF COMMON- LAW
RI GHT. - - Based on public policy, convenience, and necessity, a
statutory way of necessity exclusive of any comon-I|aw ri ght
exi sts when any | and or portion thereof eutside—any
mur-etpatty which is being used or desired to be used for a
dwel ling or dwellings or for agricultural or for tinber
rai sing or cutting or stockraising purposes shall be shut off
or henmed in by |lands, fencing, or other inprovenments of other
persons so that no practicable route of egress or ingress
shall be available therefromto the nearest practicable public
or private road. The owner or tenant thereof, or anyone in
their behalf, lawfully may use and nmmintain an easenent for
persons, vehicles, stock, franchised cable television service,
and any utility service, including, but not limted to, water
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1| wastewater, reclained water, natural gas, electricity, and

2| tel ephone service, over, under, through, and upon the | ands

3| which lie between the said shut-off or hemred-in | ands and

4| such public or private road by neans of the nearest practica
5| route, considering the use to which said |ands are being put;
6| and the use thereof, as aforesaid, shall not constitute a

7| trespass; nor shall the party thus using the sanme be liable in
8| danmges for the use thereof + provided that such easenent

9| shall be used only in an orderly and proper nmanner

10 Section 2. Effective only if a court determ nes that
11| subsection (2) of section 704.01, Florida Statutes, as anmended
12| by section 1 of this act, is unconstitutional and such

13| determ nation is upheld on appeal, it is the intent of the

14| Legi slature that the provisions of such subsection shall be
15| the sanme as those in existence prior to amendnent by this act,
16| and to that end subsection (2) of section 704.01, Florida

17| Statutes, as it existed prior to anendnent by section 1 of

18| this act, is reenacted to read:

19 704.01 Comon-law and statutory easenents defined and
20| determ ned. - -

21 (2) STATUTORY WAY OF NECESSI TY EXCLUSI VE OF COMMON- LAW
22| RIGHT. - -Based on public policy, convenience, and necessity, a
23| statutory way of necessity exclusive of any common-|aw right
24| exists when any land or portion thereof outside any

25| nunicipality which is being used or desired to be used for a
26| dwelling or dwellings or for agricultural or for tinber

27| raising or cutting or stockraising purposes shall be shut off
28| or hemmed in by |lands, fencing, or other inprovenents of other
29| persons so that no practicable route of egress or ingress

30| shall be available therefromto the nearest practicable public
31| or private road. The owner or tenant thereof, or anyone in
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their behalf, lawfully may use and mmintain an easenent for

persons, vehicles, stock, franchised cable tel evision service,

and any utility service, including, but not limted to, water

wastewater, reclained water, natural gas, electricity, and

t el ephone service, over, under, through, and upon the | ands

which |ie between the said shut-off or hemmed-in | ands and

such public or private road by neans of the nearest practica

route, considering the use to which said | ands are being put;

and the use thereof, as aforesaid, shall not constitute a

trespass; nor _shall the party thus using the sane be liable in

damages for the use thereof; provided that such easenent shal

be used only in an orderly and proper nmnner

Section 3. Section 704.04, Florida Statutes, is
amended to read:

704.04 Judicial remedy and conpensation to servient
owner . - -When the owner or owners of such | ands across which a
statutory way of necessity under s. 704.01(2) is clained,
exclusive of the common-|aw right, objects or refuses to
permt the use of such way under the conditions set forth
herein or until she or he receives conpensation therefor
either party or the board of county comm ssioners of such
county may file suit in the circuit court of the county
wherein the land is located in order to deternine if the claim
for said easenent exists, and the anobunt of conpensation to
which said party is entitled for use of such easenent. \Wen
Where said easenent is awarded to the owner of the doni nant
tenenent, it shall be in conpliance with s. 704.01(2) and
shall exist so long as such easement is reasonably necessary
for—thepurpeses—stated—herern. The court, in its discretion
shall determne all questions, including the type, duration,
extent, and |ocation of the easenent, the amount of
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conpensation, and the attorney's fees and costs to be awarded
to either party for unreasonable refusal to conply with the
provi sions of s. 704.01(2), provided that if either of said
parties so requests in her or his original pleadings, the
anount of conpensation nmay be determned by a jury trial. The
easenent shall date fromthe tinme the award i s paid.

Section 4. Effective only if a court determ nes that
section 704.04, Florida Statutes, as anmended by section 3 of
this act, is unconstitutional and such determ nation is upheld
on appeal, it is the intent of the Legislature that the
provi si ons of such section shall be the sane as those in
exi stence prior to anendnent by this act, and to that end
section 704.04, Florida Statutes, as it existed prior to
anmendnent by this act, is reenacted to read:

704.04 Judicial renedy and conpensation to servient

owner. - -When the owner or owners of such |ands across which a

statutory way of necessity under s. 704.01(2) is clained,

exclusive of the common-law right, objects or refuses to

pernmit the use of such way under the conditions set forth

herein or until she or he receives conpensation therefor

either party or the board of county conmi ssioners of such

county may file suit in the circuit court of the county

wherein the land is located in order to deternmine if the claim

for said easenent exists, and the anmpunt of conpensation to

which said party is entitled for use of such easenent. \Were

said easenent is awarded to the owner of the doni nant

tenenment, it shall be in conpliance with s. 704.01(2) and

shal|l exist so |long as such easenent i s reasonably necessary

for the purposes stated herein. The court, in its discretion,

shall determne all questions, including the type, duration,

extent, and | ocation of the easement, the ampunt of
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1| conpensation, and the attorney's fees and costs to be awarded
2| to either party for unreasonable refusal to conply with the
3| provisions of s. 704.01(2) provided that if either of said
4| parties so requests in her or his original pleadings, the
5| ampunt of conpensation may be determined by a jury trial. The
6| easenent shall date fromthe time the award is paid.
7 Section 5. This act shall take effect July 1, 2005
8
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10 Senate Bill 1184
11
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