F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1227 2005

1 A bill to be entitled

2 An act relating to procurenent of personal property and

3 services; creating s. 287.019, F.S.; defining

4 "privatization"; requiring the head of a state agency,

5 prior to the purchase, |ease, or acquisition of

6 comodities or contractual services by privatization, to

7 conduct a business case eval uati on of the proposed

8 privatization; providing elenents and conponents of the

9 eval uation; requiring the head of a state agency,
10 subsequent to the purchase, |ease, or acquisition of
11 comodities or contractual services by privatization, to
12 conduct an eval uation of the privatization; providing
13 evaluation criteria; requiring state agencies to establish
14 a systemfor nonitoring the performance of a privatization
15 contractor and for nonitoring the contractor's conpliance
16 with the terms and conditions of the privatization
17 contract; requiring state agencies to conduct annual
18 eval uati ons of the performance of privatization
19 contractors and report their findings to the Legislature,
20 the O fice of Program Policy Analysis and Gover nment
21 Accountability, and the Auditor General; requiring the
22 O fice of Program Policy Analysis and Gover nnment
23 Accountability and the Auditor CGeneral to periodically
24 exam ne any privatization in order to assist the
25 Legi sl ature in eval uati ng whet her expected savi ngs and
26 out cones have been achi eved through privatization;
27 creating s. 14.204, F.S.; creating the Center for
28 Efficient Governnent; providing purposes of the center;
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29 provi ding for an oversight advisory board to oversee the
30 activities of the center; providing for nenbership of the
31 board; creating s. 110.1095, F.S.; requiring executive
32 agencies to address the transition of enployees affected
33 by outsourcing initiatives; requiring agencies to devel op
34 j ob placenent policies for such enpl oyees; requiring
35 agencies to develop a reenploynent and retraining
36 assi stance plan for enpl oyees; authorizing agencies to
37 provide job skills retraining to any inpacted enpl oyee who
38 is not offered conparable enploynment within 1 year of
39 separating fromstate enploynent; requiring agencies to
40 coordinate the inpact and transition of affected enpl oyees
41 with the Agency for Wrkforce Innovation; requiring the
42 coordi nation of services for state enployees with
43 Wor kf orce Florida, Inc., and regi onal workforce boards
44 t hroughout the state; requiring agencies to offer critical
45 enpl oyee retention salary increases; authorizing agencies
46 to use a percentage of the savings realized from an
47 i npl enented outsourcing initiative as an enpl oyee
48 recognition allocation to reward the enpl oyee or group of
49 enpl oyees who proposed the initiative; requiring agencies
50 to consider incorporating severance conpensation
51 provi sions into outsourcing contracts; providing an
52 effective date.
53
54 Be It Enacted by the Legislature of the State of Florida:
55
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56 Section 1. Section 287.019, Florida Statutes, is created
57| to read:
58 287.019 Privatization eval uation and assessnent. - -
59 (1) For the purposes of this section, "privatization"

60| neans entering into a contract with one or nore private entities

61| for the purchase, |ease, or acquisition of any comopdity or

62| contractual service required by an agency of the state under
63| this chapter when
64 (a) It is naintained by the departnent that such comodity

65| or contractual service can be provided in a nore efficient

66| manner by a private entity; and

67 (b) The expenditure by the contracting agency for the

68| purchase, |ease, or acquisition of commpdities or contractua

69| services exceeds $10 million annually.

70 (2) Prior to the purchase, |ease, or acquisition of any

71| commodity or contractual service required by an agency of the

72| state under this chapter which neets the definition provided in

73| subsection (1), the head of the state agency shall conduct a

74| business case evaluation of the proposed privatization which

75| shall specifically address the potential for the privatization

76| to result in a verifiable cost savings. A business case

77| evaluation for a privatization proposal shall contain the

78| follow ng el ements:

79 (a) Description and rationale.--The description and

80| rationale elenent shall contain the foll owi ng conponents:

81 1. A description of the programor service to be

82| privatized.

83 2. An analysis of the agency's current perfornmance and
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84| associated needs or problens with respect to the program or

85| service that is the subject of the privatization proposal and

86| proposed sol utions.

87 3. The benefits, such as cost savings or program

88| inprovenents, that are expected to result fromprivatization

89 (b) Cost-benefit analysis.--The cost-benefit anal ysis

90| elenent shall contain the follow ng conponents:

91 1. An accounting of the current direct and indirect

92| expenditures for the programor services for which privatization

93| is proposed. Indirect costs, as determ ned by the agency,

94| include, but are not limted to, providing executive direction,

95| | egal services, and adninistrative support services such as

96| personnel, finance, and budgeting; programdirection,

97| nonitoring, and other activities that are essential to operating

98| a programbut are not directly associated with providing a

99| service; and the salaries, benefits, and expenses of the

100| individuals overseeing the contractor for the privatization.

101| Direct costs, as determ ned by the agency, include, but are not

102 limted to, salaries and benefits of enployees fornerly

103| providing the program or service.

104 2. An anal ysis denpnstrating the potential savings or

105 increased costs that are expected to occur as a result of

106| privatization. The analysis shall include the identification of

107| crucial factors that could affect the potential savings

108| realized, the effect of changes in these factors on costs and

109| benefits of the proposal, and a list of state assets that would

110| be transferred to the contractor if the privatization plan is

111| i npl enent ed.
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112 3. |If the proposed privatization will occur under a share-

113| in-savings contract, a description of the nethodol ogy that wll

114| be used to cal cul ate savings and paynents to a contractor under

115| such contract. For purposes of this section, a "share-in-savings

116 contract" is an agreenent in which an agency pays a contractor

117 based on the financial benefits derived fromthe contractor's

118| perfornmance and which contains quantifiable baseline data that

119 will be used to establish the basis upon which the percentage of

120| savings paid to a contractor will be determ ned.

121 (c) Contract nmonitoring and contingency plans. --The

122| contract nonitoring and conti ngency plans el enent shall contain

123| the foll owi ng conponents:

124 1. The process the agency plans to use to nonitor the

125 performance of the privatization contractor and the estinated

126 nonitoring costs the agency will incur for this oversight
127 function.

128 2. A contingency plan specifying actions that will be

129| taken to address potential problens such as vendor prices

130 exceeding anticipated | evels, unexpected del ays by the

131| contractor in perform ng services by required deadlines, failure

132| to neet perfornance expectations, or inability to neet

133| obligations or abandonnent of the contract.

134 (d) Public records access.--The public records access

135| elenent shall contain the foll owi ng conponents:

136 1. Alist of public records issues pertinent to the

137| proposed privatization, including whether any confidential or

138| exenpt records would be nmaintained by the contractor and the

139 procedures that would be used to ensure that the contractor
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140| maintains security and privacy of confidential or exenpt

141| records.

142 2. Agency plans to require the contractor to nake

143| available for inspection and review any programrel ated records

144 that it produces or collects to the sane extent and in the sane

145| manner as such records would be available froma state agency.

146 (3) If the business case eval uation conducted pursuant to

147| subsection (2) indicates that the proposed privatization wll

148| result in a verifiable cost savings, the eval uation mnust

149| ascertain whether the cost savings will be directly attributable

150| to any of the foll ow ng:

151 (a) Lower labor costs than that of the state agency.

152 (b) Reduced regul atory requirenents.

153 (c) Reduced overhead.

154 (d) Increased flexibility with respect to the notivation,

155 reward, and term nation of enpl oyees.

156 (e) Access to better equipnent than that available to the

157| state agency.

158 (f) The ability to react nore quickly to changing

159 conditions than the state agency. If so, was this ability
160 attributable to:

161 1. An ability to shift funds to pay unexpected expenses

162 without the encunbrance of budget transfer authority under which

163| the state agency nust operate.

164 2. An ability to expand operations nore quickly than the

165| state agency.
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166 (g) Staffing flexibility, including the ability to obtain

167| specialized expertise by contract or through the hiring of a

168| consultant for one-time occasi onal projects.

169 (h) The avoidance of political factors, which may incl ude

170 the use of private-sector experts not aligned or associated with

171| partisan political groups.

172 (i) The avoidance of prohibitive or excessive start-up

173| costs needed to provide appropriate up-front funding for service

174 i nfrastructure.

175 (4 One year after entering into a contract for the

176| purchase, | ease, or acquisition of any commopdity or contractual

177| service required by an agency of the state under this chapter,

178 which neets the definition provided in subsection (1), the

179| Center for Efficient Government shall conduct an eval uati on of

180 the results of the privatization to deterni ne whether the

181| privatization yielded or failed to yield the projected cost

182| savings based on the eval uation conducted pursuant to

183| subsections (2) and (3) prior to entering into the contract and

184 an evaluation of the results of the privatization during its

185| first year which shall specifically address whether the

186| privatization resulted in a verifiable cost increase. If it is

187| determned that the privatization resulted in a verifiable cost

188| increase, the eval uation nust ascertain whether the cost

189| increase was directly attributable to any of the foll ow ng:

190 (a) Reduced public accountability. If so, did the | ack of

191| public accountability or reduced public accountability manifest

192| itself in increased costs resulting from

Page 7 of 15

CODING: Words stricken are deletions; words underlined are additions.
hb1227-00



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1227 2005

193 1. Lack of public access to service and financial records

194| nmuintained by the provider.

195 2. Variations in the quality of services being provided to

196| citizens.
197 3. Entering into a contract the termof which was too

198| lengthy, thus precluding the ability to adjust to a changi ng

199| condition or circunstance.

200 4. Aresultant inability to gauge or nonitor poor

201| performance. In an instance where such poor perfornmance resulted

202| in termnation of a contract, was increased cost and/ or hardship

203| incurred because:

204 a. The contractor was a sol e-source provider of a service,;
205| or

206 b. The contractor was providing a service in which no

207| service disruptions could be tol erated.

208 (b) Service quality problens which include, but are not
209| limted to:
210 1. Providing service to only those who do not have nany

211| needs, commonly known as "crean ng."

212 2. ldentifiable cost-cutting neasures that result in cost

213| increases including, but not limted to, frequent repl acenent of

214| poorly nmintai ned equi pnent.

215 3. Service quality problens that arise fromcontract

216| deficiencies which include, but are not limted to:

217 a. Poorly defined responsibilities of the contractor.
218 b Lack of service quality performance neasures.

219 c. The absence of penalties for nonperfornance.

220 d The absence of contingency pl ans.
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221 (c) Hi gher long-termcosts. |If so, did the higher |ong-

222 termcosts result from

223 1. The submi ssion by the contractor of a lowinitial bid

224 in order to obtain the contract followed by substantially

225| increasing costs in subsequent years when the agency previously

226| providing the service no |onger has the staff or authority to

227| performthe service.

228 2. The acceptance of a contract bid that appears | ow but

229 is in actuality higher than the in-house costs of the agency due

230| to the agency's inability to determ ne the actual cost of

231| providing services in-house because of agency accounting systens

232| which do not allocate all direct and indirect costs to services.

233 3. Failure in the request for proposals that solicited the

234 bid for the service to mandate that the contractor achi eve a

235| specified |l evel of savings.

236 4, Failure of the contract to limt future price

237 i ncr eases.

238 (d) Wbrkforce issues including, but not limted to:

239 1. Enployee layoffs resulting in norale probl ens.

240 2. Union challenges to privatization.

241 3. Disruptions resulting frombunping rights when affected

242| enpl oyees assune jobs in other areas.

243 4, Failure of an agency's ability to neet Equal Enpl oynent

2441 Opportunity goals and subsequent discrimnation chall enges

245| resulting frominordinate nunbers of mnority groups being

246| renopved fromstate payrolls.

247 5. Failure in a contract to require the contractor to

248| gquarantee jobs and wages for a linmted tine period.
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249 Section 2. (1) No later than January 1, 2006, each state
250| agency shall establish a systemfor nonitoring the perfornmnce

251| of a contractor with whomthe state has entered into a contract

252| for the purchase, |ease, or acquisition of conmodities or

253| contractual services by privatization as defined in s.
254 287.019(1), Florida Statutes, and for nonitoring the
255| contractor's conpliance with the terns and conditions of the

256| privatization contract.

257 (2) Beginning January 1, 2006, each state agency, in

258| coordination with the Center for Efficient Governnent, shal

259| conduct an annual eval uation of the perfornmance of any

260| contractor with whomthe state has entered into a contract for

261| the purchase, |ease, or acquisition of conmopdities or

262| contractual services by privatization exceeding $10 nillion and

263| report its findings to the Legislature, the Ofice of Program

264| Policy Analysis and Governnent Accountability, and the Auditor
265| General.

266 (3) Beginning January 1, 2006, the Ofice of Program
267| Policy Anal ysis and Governnent Accountability and the Auditor

268| General shall be required to periodically exam ne any

269| privatization exceeding $10 mllion in order to assist the

270| Legislature in evaluating whether expected savings and out cones

271| have been achi eved through privatization.

272 Section 3. Section 14.204, Florida Statutes, is created to

273| read:

274 14. 204 Center For Efficient Governnent; creation; purpose;

275| oversight advisory board. --

276 (1) The Center for Efficient Governnent is created and
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277! admnistratively housed in the Departnment of Managenent

278| Servi ces.

279 (2) The purpose of the center is to i nprove the way state

280| agencies deliver services to Florida's citizens. In furtherance

281| of this purpose, the center shall:

282 (a) Review past outsourcing projects for best business

283| practices.

284 (b) Review existing outsourcing plans within the state

285| agencies to ensure conpliance with center standards and busi ness

286| case criteria, execution of effective contracts with vendors,

287| and inplenentation of successful change nmanagenent.

288 (c) Provide to the President of the Senate, the Speaker of

289| the House of Representatives, and the Governor, by July 1,

290 annually, a witten report containing a list of outsourcing

291| projects and initiatives that can be devel oped over the next 3-

292| vyear period.

293 (d) Mintain a database that contains infornmation about

294| initiatives which are being perfornmed by contractors to incl ude,

295 but not be limted to, the | ead agency nane and descri ption of

296| programor service being outsourced, nanes of contractors and

297| subcontractors on contract, projected and actual conpl etion

298| dates by project phase, a description of perfornance neasures

299| contained in the contract, and actual performance neasures and

300| projected costs and revenues associated with the contract.

301 (e) Develop and inplenent a programto transition inpacted

302| enployees. This program shoul d recognize their contributions to

303| the state and the state's commtnent to mininmze the persona

304| inpact on such enpl oyees while inplenmenting beneficial progranms
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305 that reduce the cost of governnent for all citizens of the

306| state. The center shall provide reconmmendations for this program

307| to the Governor on an ongoi ng basi s.
308 (3)(a) The Center for Efficient Governnent Oversight
309| Advisory Board is established for the purpose of review ng and

310| evaluating the performance of the center in carrying out its

311| duties under this section and investigating and eval uati ng any

312| issues relevant to the center's review of past outsourcing

313| projects and existing outsourcing plans or any other activities

314| of the center the board deens appropriate. The center shall nake

315 reports as it deens necessary to the Governor, the President of

316| the Senate, the Speaker of the House of Representatives, and the

317| Legislative Budget Conm ssion concerning its findi ngs and

318| recomendations. The board is conposed of the follow ng nenbers:

319 1. The Chief Financial Oficer, who shall serve as chair
320| of the board.

321 2. A nenber of the Senate appointed by the President of

322| the Senate, who shall be a nmenber of the npjority party.

323 3. A nenber of the Senate appointed by the President of

324 the Senate, who shall be a nenber of the mnority party.

325 4. A nenber of the House of Representatives appointed by

326| the Speaker of the House of Representatives, who shall be a

327| nenber of the nmjority party.

328 5. A nenber of the House of Representatives appointed by

329| the Speaker of the House of Representatives, who shall be a

330| nenber of the mnority party.

331 6. The Secretary of the Departnent of Managenent Services.
332 7. The Secretary of Health.
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333 8. The Executive Director of the Agency for Wrkforce
334| |Innovati on.
335 9. The Executive Director of the Departnent of Revenue.
336 (b) Board nenbers are entitled to receive per diem and

337| travel expenses as provided in s. 112.061, Florida Statutes,

338 while carrying out official business of the board and shall be

339| reinbursed by their respective agencies in accordance with
340| chapter 112.
341 (4) Al agencies are directed to render assistance,

342| resources, and cooperation to the center.

343 Section 4. Section 110.1095, Florida Statutes, is created
344| to read:

345 110. 1095 Transition of enployees affected by outsourcing

346| initiatives.--

347 (1) Executive agencies shall address the transition of al

348| affected enployees in the business case for any outsourcing

349| proposal subnmtted to the Center for Efficient Governnent under

350| s. 14.204 and through the procurenent of such outsourced

351| services.
352 (2) Each agency shall devel op job pl acenent policies for

353| enployees affected by an outsourcing initiative. Policies shal

354| include, but not be limted to, requiring that each inpacted

355| state enpl oyee be interviewed by the contractor and consi dered

356| for job placenent within the conpany.

357 (3) Each agency shall devel op a reenpl oynent and

358| retraining assistance plan for enpl oyees who are not retained by

359| the agency or enpl oyed by the contractor. Agencies nay provide

360| job skills retraining to any inpacted enpl oyee who i s not
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361| offered conparable enploynent within one year of separating from

362| state enploynent. Agencies shall coordinate the inpact and

363| transition of affected enpl oyees with the Agency for Wrkforce

364| Innovation. The agency shall also coordinate services for state

365| enployees with Workforce Florida, Inc., and regi onal workforce
366| boards throughout the state.
367 (4) In accordance with existing statutory authority,

368| agencies shall, within their approval budgets, offer critical

369| enployee retention salary increases in order to retain those

370| individuals identified as critical to successful transition of

371| the outsourced service to the contractor

372 (5) In accordance with existing statutory authority,

373| agencies nay use a percentage of the savings realized from an

374 inplenented outsourcing initiative as an enpl oyee recognition

375| allocation to reward the enpl oyee or group of enployees who

376| proposed the initiative.

377 (6) Agencies shall consider incorporating severance

378| conpensation provisions into outsourcing contracts requiring the

379 vendor to create an enpl oyee severance pay pool as part of the

380| contract. Enployees who are not offered enploynent with the

381| state, the vendor, or another entity would be provided severance

382| pay.
383 (7) The Departnent of Managenment Services, D vision of

384 Human Resource Managenent, and the Center for Efficient

385| Governnent shall provide technical assistance to the agencies,

386| as requested, to facilitate devel opnent of the neasures set

387| forth herein.

388 (8) Agencies are directed to inplenent the policies and
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389| progranms set forth in this section.
390 Section 5. This act shall take effect upon becom ng a | aw.
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