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Fl ori da Senate - 2005 COWM TTEE ANMENDVENT
Bill No. SB 1258
Bar code 761260

CHAMBER ACTI ON
Senat e House

The Conmittee on Banking and | nsurance (Atwater) recomended

the foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. Section 701.041, Florida Statutes, is
created to read

701.041 Title insurer; nortgage release certificate.--

(1) DEFIN TIONS. --For purposes of this section, the

term

(a) "Mortgage" neans a npbrtgage or _nortgage lien on an

interest in real property in this state, including any

nodi fi cations thereof, given to secure a loan in the principa

ampunt _of $500, 000 or less, other than a nortgage securing an

open-end or revolving credit agreenment.

(b) "Mortgagee" neans:

1. The grantee of a nortgage; or

2. |If a nmortgage has been assigned of record, the |ast

person to whomthe nortgage has been assigned of record.
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(c) "Mortgage servicer" neans the |ast person to whom

a nortgagor or the nortgagor's successor in interest has been

instructed by a nortgagee to send paynents on a | oan secured

by a nortgage. A person transnmitting a payoff statenent is the

nortgage servicer for the nortgage described in the paynent

statenent .

(d)  "Mortgagor" nmeans the grantor of a nortgage.

(e) "Payoff statenent” neans a statenent of the anpunt

1. The unpaid balance of a | oan secured by a nprtgage,

i ncluding principal, interest, and any other charges properly

due under or secured by the nortgage.

2. Interest on a per-day basis for the unpaid bal ance.

(f) "Record" neans to record with the clerk of the

circuit court or the conptroller in the county or counties in

which the real property securing the nortgage is | ocated.

(g) "Title insurer" nmeans a corporation or other

busi ness entity authorized and |icensed to transact the

busi ness of insuring titles to interests in real property in

this state under chapter 624.
(2) CERTIFICATE OF RELEASE. --An officer or duly

appoi nted agent of a title insurer may, on behalf of a

nortgagor _or_a person who acquired fromthe nortgagor title to

all or a part of the property described in a nortgage, execute

a certificate of release that conplies with the requirenents

of this section and record the certificate of release in the

real property records of each county in which the nortgage is

recorded if a satisfaction or release of the nprtgage has not

been executed and recorded after the date paynent in full of

the | oan secured by the nortgage was nade in accordance with a

payof f statenent furnished by the nortgagee or the nortgage
2
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servicer.

(3) CONTENTS.--A certificate of rel ease executed under

this section nust contain:

(a) The nane of the nortgagor, the nane of the

original nortgagee, and, if applicable, the nortgage servicer

the date of the nprtgage; the date of recording; and the

vol une _and page or docunent nunber in the real property

records in which the nortgage is recorded, together with

simlar information for the |last recorded assi gnment of the

nort gage.

(b) A statenent that the nortgage, including any

nodi fications thereof, was in the principal amount of $500, 000

or | ess.

(c) The nane of the title insurer filing the

certificate of release, a statenent that the person executing

the certificate of release is an officer or a duly appointed

agent _of the title insurer, a statenent that the title insurer

is authorized and |licensed to transact the busi ness of

insuring titles to interests in real property in this state

under chapter 624 or chapter 626, and, if executed by a duly

appoi nted agent, shall further provide the recording

informati on of the appointnment of the agent as required by

subsection (4).

(d) A statenent that the certificate of release is

made on behal f of the nortgagor or a person who acquired title

fromthe nortgagor to all or a part of the property descri bed

in the nortgage.

(e) A statenent that the nortgagee or nortgage

servicer provided a payoff statenent which was used to nake

paynent in full of the unpaid balance of the | oan secured by

t he nortgage.
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(f) A statenent that paynent in full of the unpaid

bal ance of the |oan secured by the nprtgage was made in

accordance with the payoff statenent and that a copy of the

certificate of release was sent to the nortgagee or nortgage

servicer that provided the payoff statenent.

(4) EXECUTION. - -

(a) A certificate of release authorized by subsection

2) nmust be duly executed, sworn to or affirnmed under penalty

of perjury before a notary public, and recorded and may be

executed by an officer of a title insurer or by a duly

appoi nted agent of a title insurer. Delegation to an agent by

a title insurer does not relieve the title insurer of any

liability for damages caused by the agent for the execution or

recordation of a certificate of rel ease

(b) The appoi ntment of an agent nust be duly executed,

acknow edged, and recorded by an officer of a title insurer

and nust state:

1. The title insurer as the principal

2. The identity of the person, partnership, or

corporation authorized to act as agent to execute and record

certificates of release provided for in this section on behalf

of the title insurer.

3. That the agent has the full authority to execute

and record certificates of release provided for in this

section on behalf of the title insurer

(c) A separate appointnent of agent is not necessary

for each certificate of release provided that at | east one

appoi ntnent _is recorded in the county in which the nortgaged

property is |located. The appoi nt rent of agent nust be

rerecorded where necessary to establish authority of the

agent, but the authority continues until a revocation of
4
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appointnent is recorded in the office of the county recorder

in which the appoi ntment of agent was recorded.

(d) After recordation of a title insurer's revocation

of appointnment in the office of the county recorder in which

t he appoi ntnent was recorded, the agent whose appointnent is

revoked in that county shall have no further authority to

execute or record certificates of release as provided in this

section on behalf of that title insurer with respect to any

nortgages recorded in that county, and no certificate of

rel ease thereafter executed or recorded by that agent on

behal f of that title insurer shall be effective to release any

nort gage recorded in that county.

(5) EFFECT. - -For _purposes of releasing the nortgage, a

certificate of release containing the information and

statenents provided for in subsection (3) and executed as

provided in subsection (4) is entitled to be recorded with the

county recorder and operates as a release of the nortgage

described in the certificate of release. The county recorder

shall rely upon the certificate to release the nprtgage.

Recording of a certificate of release by a title insurer or

its agent does not relieve the nortgagor, or the nortgagor's

successors or _assigns, fromany personal liability on the | oan

or_other obligations secured by the nortgage. A certificate of

rel ease recorded under this section fulfills any other

obligation of the nortgagee or npbrtgage servicer to file a

satisfaction or release of the nortgage.

(6) LIABILITY OF TITLE I NSURER. - -

(a) In addition to any other renedy provided by law, a

title insurer recording a certificate of release under this

section is liable to the holder of the obligation secured by

the nmortgage for actual danmge sustai ned due to the recording
5
4:06 PM 03/24/05 s1258d- bi 25-c3c




© 00 N O O b~ W N P

W W N N N D N N NN MDD DN PP P PP, PP PPk
O © 0o N o o A~ W N PP O O 0o N o o~ WwWN B+ o

Fl ori da Senate - 2005 COWM TTEE ANMENDVENT
Bill No. SB 1258
Bar code 761260

of the certificate of release. Reasonable costs and attorneys

fees shall be awarded to the prevailing party.

(b) The title insurer naned in a certificate of

release filed by a duly appointed agent is liable under this

subsection without regard to whether the title insurer

aut hori zed the specific certificate of release recorded by the

agent .

(c) The title insurer has no liability under this

subsection if the title insurer shows that paynent in full of

t he unpai d bal ance of the | oan secured by the nortgage was

made in _accordance with the payoff statenent furnished by the

nor t gagee or_the nortgage servicer

(d) Liability of a title insurer under this section

shall be considered to be a title insurance claimon rea

property in this state under s. 627.7865.

(7) RECORDING --1f a nortgage is recorded in npore than

one county and a certificate of release is recorded in one of

the counties, a certified copy of the certificate of rel ease

may be recorded in another of the counties with the sane

effect as the original. In all cases, the certificate of

rel ease shall be entered and indexed as satisfactions of

nort gage are entered and i ndexed.

(8) APPLICATION.--This section applies only to a

nortgage, including any nodifications of the nortgage, in the

princi pal anmpunt of $500, 000 or | ess.

(9) PREM UM --The Financial Services Comnission shal

adopt rules establishing a m ni rum prenm um charge to be nade

for each certificate of release recorded under this section.

Section 2. Section 701.05, Florida Statutes, is

repeal ed.

Section 3. This act shall take effect July 1, 2005.
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================ T | TLE A MENDMENT ===============
And the title is amended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to certificates of release for
nort gages; creating s. 701.041, F.S.; providing
definitions; providing for the issuance of a
certificate of release for a nortgage by a
title insurer or its authorized agent for
certain purposes; providing for recordation;
speci fying contents of a certificate of
rel ease; requiring execution, acknow edgment,
and recordation of a certificate of release hy
certain entities; providing requirenents for
appoi nt nent of an agent for execution purposes;
providing for effect of a certificate of
rel ease; providing for liability of title
i nsurers under certain circunstances; providing
criteria for recording multiple certificates of
rel ease; providing application; requiring the
Fi nanci al Services Comm ssion to adopt rules
est abl i shing a m ni mum prem um charge for
certificates of release; repealing s. 701.05,
F.S., relating to failing or refusing to
satisfy a lien and punishnment therefor

providing an effective date.

WHEREAS, the Legislature finds that nmodern trends in

the real estate market require that real estate closings nust
7
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be conpl eted, funds disbursed, and title insurance policies
i ssued prior to the receipt by the title insurer or its
aut hori zed agent, or the recording in the public records, of
rel eases or satisfactions of nortgages that have been paid,
and

WHEREAS, in a significant nunmber of circunstances such
rel eases or satisfactions are not presented in a tinmely
fashion, or are never presented, to the title insurer or its
aut hori zed agent, and

WHEREAS, this situation is exacerbated by the
proliferation of servicing contracts and nultiple assignnents
of nortgages, and

WHEREAS, title insurers devote a significant anmount of
time attenpting to obtain and record rel eases and
sati sfactions of nortgages that have been paid, and

WHEREAS, title insurers and their authorized agents
undertake a real and significant risk in the issuance of title
i nsurance policies wthout an exception for these paid
nort gages that have not been released or satisfied in the
public records, and

WHEREAS, it is in the public interest that an
alternative nethod be made available to title insurers and
their authorized agents to evidence in the public records the

paynment and rel ease of these nortgages, NOWN THEREFORE,
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