F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1267 2005

1 A bill to be entitled

2 An act relating to nursing honmes; anmending s. 400.023,

3 F.S.; providing legislative findings; limting the

4 l[tability of community-based nursing home facilities and

5 their subcontractors; providing application; specifying

6 nonapplication of Iimtations of liability to certain

7 persons under certain circunstances; defining the term

8 "communi ty-based nursing honme facility"; providing

9 requirenments to qualify as a comunity-based nursing hone
10 facility; requiring the Agency for Heath Care
11 Adm nistration to verify conpliance with certain required
12 facility criteria; anmending s. 633.022, F.S.; requiring
13 nursing hones to be protected by certain automatic
14 sprinkl er systens; providing a schedule; authorizing the
15 Division of State Fire Marshal to grant certain tine
16 extensions; authorizing the division to adopt certain
17 rul es; providing for adm nistrative sancti ons under
18 certain circunmstances; requiring adjustnments to certain
19 provi der Medicaid rates for reinbursenent for Medicaid s
20 portion of costs to neet certain requirenments; requiring
21 funding for such adjustments to cone from existing nursing
22 home appropriations; creating s. 633.024, F.S.; providing
23 | egislative findings and intent; creating s. 633. 0245,
24 F.S.; authorizing the State Fire Marshal to enter into an
25 i nvest ment agreenment with public depositories to establish
26 the State Fire Marshal Nursing Home Fire Protection Loan
27 Guarantee Programas a limted | oan guarantee programto
28 retrofit nursing homes with fire protection systens;
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29 providing i nvestnent and agreenent |imtations; requiring
30 the State Fire Marshal to solicit requests for proposals;
31 provi ding for application requirements and procedures;
32 providing for review and approval by the State Fire
33 Mar shal ; providing application requirenments and procedures
34 for program | oans by public depositories; providing
35 deadlines and Iimtations; limting certain clains for
36 | oss under certain circunstances; providing a definition;
37 authorizing the State Fire Marshal to adopt rul es;
38 provi ding an effective date.

39
40| Be It Enacted by the Legislature of the State of Florida:
41

42 Section 1. Subsection (8) is added to section 400. 023,
43| Florida Statutes, to read:

44 400.023 Civil enforcenent. --

45 (8)(a) The Legislature nmakes the foll ow ng findings:
46 1. Liability insurance prem uns for conmunity-based

47| nursing hone facilities have increased dranmatically in recent

48| years, resulting in increased nursing honme care costs for nost

49| patients and functional unavailability of liability insurance

50| for nobst conmunity-based nursing hone facilities.

51 2. The primary cause of increased liability insurance

52| prem uns has been the substantial increase in | oss paynments to

53| claimnts caused by trenendous increases in the anpunts of paid

54| cl ains.

55 3. The high cost of liability clains for comunity-based

56| nursing hone facilities in this state can be substantially
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57| alleviated by inposing reasonable limtations on danages, while

58| preserving the right of either party to have its case heard by a

59| jury.
60 4. Excessive awards of noneconom ¢ danmages threaten the

61| ability of comunity-based nursing hone facilities to continue

62| to provide appropriate care for patients. A reasonabl e

63| limtation on nonecononi c damages will reduce the high cost of

64| clainms without jeopardi zing the right of each party to be heard

65| by a jury.

66 (b) In any claimagainst a cormmunity-based nursing honme

67| facility or a subcontractor of the facility brought pursuant to

68| this part alleging a violation of a resident's rights or

69| negligence causing injury to or the death of a resident,

70| noneconom c damages, as defined in s. 766.202(8), shall be

71| limted to $200, 000 per clai nant regardl ess of the nunber of

72| defendants. A clains bill may be brought on behalf of a cl ai nant

73| pursuant to s. 768.28 for any anpbunt exceeding the limts

74| specified in this subsection. Any offset of collateral source

75| paynents nade as of the date of the settlenent or judgnent shal

76| be in accordance with s. 768.76. A comunity-based facility

77| shall not be liable in tort for the acts or om ssions of its

78| subcontractors or the officers, agents, or enployees of its

79| subcontractors. The liability of a facility and subcontractors

80| pursuant to this subsection shall be exclusive and in place of

81| all other liability of such facility and subcontractors, except

82| as otherwise provided in this section and in s. 400.0237. The

83| sane limtation on liability enjoyed by such facilities and

84| subcontractors shall extend as well to each enpl oyee of the
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85| facility and the subcontractors when such enployee is acting in

86| furtherance of the facility's business, including the

87| transportation of clients served in privately owned vehicl es.

88| The limtation on liability shall not be applicable to a

89| facility, a subcontractor, or an enployee of either who acts in

90| a cul pably negligent manner or with willful and wanton di sregard

91| or unprovoked physical aggressi on when such acts result in

92| injury or death or such acts proxi mately cause such injury or

93| death; nor shall the limtation on liability be applicable to

94| enployees of the sane facility or subcontractor when each is

95| operating in the furtherance of the facility' s business but the

96| enployees are assigned prinarily to unrelated works within

97| private or public enploynent. The sane |imtation on liability

98| enjoyed by a facility and subcontractor shall also apply to any

99| sole proprietor, partner, corporate officer, director,

100| supervisor, or other person who in the course and scope of his

101| or her duties acts in a nanagerial or policymaking capacity and

102| the conduct that caused the alleged injury arose within the

103| course and scope of those nanagerial or policynmaking duties.

104| "Cul pably negligent"” neans acting with reckless indifference or

105 grossly careless disregard of human life.

106 (c) For the purposes of this subsection, "conmunity-based

107 nursing honme facility" nmeans a nursing hone facility that neets

108 all of the follow ng requirenents:

109 1. The nunber of nursing home beds in the facility may not
110 exceed 240.

111 2. The facility nmust obtain 400 hours of assistance from

112| onsite volunteers each nonth. The facility nust require that
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113| volunteers sign in and out wwth staff of the facility upon

114| entering or leaving the facility. The facility nust nmaintain

115| records of volunteers' nanmes, addresses, and the nunber of hours

116| volunteered in a manner that will enable the agency to verify

117| conpliance with this subsection.

118 3. The facility nmust mai ntain general and prof essi onal
119| liability insurance coverage that is in force at all tinmes wth
120| limts that are not |less than $200, 000 per claimand not |ess

121| than $600, 000 i n annual aggregate.

122 4, The facility is a not-for-profit corporation.

123 (d) The agency shall verify conpliance with paragraph (c)

124| at the tinme of each inspection of a facility that clains to be

125 conmmunity-based as defined in this subsection.

126 Section 2. Subsection (4) is added to section 633.022,
127| Florida Statutes, to read:
128 633.022 Uniformfiresafety standards.--The Legislature

129| hereby determnes that to protect the public health, safety, and
130| welfare it is necessary to provide for firesafety standards

131| governing the construction and utilization of certain buildings
132| and structures. The Legislature further determ nes that certain
133| buildings or structures, due to their specialized use or to the
134| special characteristics of the person utilizing or occupying
135| these buildings or structures, should be subject to firesafety
136| standards reflecting these special needs as may be appropriate.
137 (4 (a) Notw thstanding any provision of law to the

138| contrary, each nursing hone licensed under part Il of chapter

139 400 shall be protected by an approved, supervised automatic

140| sprinkler systemin accordance with section 9 of National Fire
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141| Protection Association, Inc., Life Safety Code, in accordance

142 with the foll ow ng schedul e:

143 1. Each hazardous area of each nursing hone shall be

144| protected by an approved, supervised automatic sprinkler system
145 by no later than Decenber 31, 2008

146 2. Each entire nursing honme shall be protected by an

147| approved, supervised automatic sprinkler systemby no |later than
148| Decenber 31, 2010.
149 (b) The division may grant up to two 1-year extensions of

150| the tinme limts for conpliance in subparagraph (a)2. if the

151| division determnes that the nursing hone has been prevented

152| fromconplying for reasons beyond its control.

153 (c) The division is authorized to adopt any rul e necessary

154 for the inplenentation and enforcenent of this subsection. The

155| division shall enforce this subsection in accordance with the

156| provisions of this chapter, and any nursing hone |icensed under

157| part 11 of chapter 400 that is in violation of this subsection

158 may be subject to administrative sanctions by the division

159 pursuant to this chapter
160 (d) Adjustnents shall be nade to the provider Medicaid

161| rate to allow rei nbursenent over a 5-year period for Medicaid's

162| portion of the costs incurred to neet the requirenents of this

163| subsection. Funding for this adjustnment shall conme from existing

164| nursing home appropriations.
165 Section 3. Section 633.024, Florida Statutes, is created
166| to read:

167 633.024 Legislative findings and intent; ensuring

168| effective fire protection of vul nerable nursing hone residents
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169| essential; retrofit of existing nursing honmes expedited by

170 limted state | oan guarantee; funding through |Insurance

171| Regulatory Trust Fund. - -

172 (1) It is the intent of the Legislature to pronote the

173| essential public purpose of ensuring effective fire protection

174 for the safety and wel fare of nursing hone residents of this

175| state who, because of their inability to protect thensel ves, are

176 nost vulnerable to catastrophic injury or death in the event of

177 a fire. The Legislature finds that this purpose is served by

178| requiring the installation of appropriate fire protection

179| systens in all nursing hone facilities in this state that do not

180 currently have fire protection systens in operation for the

181| protection of their residents. The Legislature finds that the

182| high capital cost of retrofitting appropriate fire protection

183| systens at nursing hone facilities not originally designed with

184| fire protection systens has di scouraged the owners and operators

185| of such facilities fromdoing so. The Legislature therefore

186 finds that state action to provide a limted state guarantee of

187| | oans covering these capital costs will expedite the i nmedi ate

188| installation of fire protection systens at facilities that | ack

189| such systens and thereby ensure effective protection for those

190| nursing hone popul ations that are now nost vul nerable to the

191| catastrophic effects of fire.

192 (2) Because the Insurance Regulatory Trust Fund is funded

193| by the proceeds of fire insurance premuns witten in this

194| state, the Legislature finds that it is in the public interest

195 for noneys held in the Insurance Regul atory Trust Fund to be

196| used to fund the limted | oan guarantee programthat nobilizes
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197| private funding for the retrofitting of fire protection systens

198 at unprotected nursing hones located in this state.

199 Section 4. Section 633.0245, Florida Statutes, is created
200| to read:
201 633.0245 State Fire Marshal Nursing Hone Fire Protection

202 Loan CGuarantee Program --
203 (1) The State Fire Marshal, with the assistance of the

204| Division of Treasury of the Departnent of Financial Services,

205 may enter into an investnent agreenent concerning the investnent

206| of certain funds held in the Insurance Regul atory Trust Fund for

207| the purpose of establishing a |imted | oan guarantee programto

208| be known as the State Fire Marshal Nursing Honme Fire Protection

209| Loan Guarantee Program The investnent nust be limted as
210| follows:
211 (a) Not nore than $4 nmillion of the balance in the

212| Insurance Reqgulatory Trust Fund in any fiscal year may be at

213| risk at any tine for the purpose of linmted | oan guarantees.

214 (b) Such funds at risk at any tinme may not be used to

215| guarantee any limted | oan guarantee agreenent for a period

216| longer than 10 years.

217 (c) No limted | oan guarantee agreenent based on invested
218| funds may be entered into after Decenber 1, 2006.
219 (2) The State Fire Marshal may enter into linmted | oan

220| guarant ee agreenents with one or nore financial institutions

221| qualified as public depositories in this state. Such agreenents

222| shall provide a limted guarantee by the State of Florida

223| covering no nore than 50 percent of the principal sum | oaned by

2241 such financial institution to an eligible nursing hone, as
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225| defined in subsection (10), for the sole purpose of the initial

226| installation at such nursing hone of a fire protection system
227| as defined in s. 633.021(8), approved by the State Fire Marshal
228| as being in conpliance with the provisions of s. 633.022 and

229| rul es adopted thereunder
230 (3) The State Fire Marshal shall solicit requests for
231| proposals fromqualified financial institutions willing to fund

232| loans to eligible nursing hones for the installation of fire

233| protection systens approved by the State Fire Marshal under the

234| State Fire Marshal Nursing Hone Fire Protection Loan Guarant ee

235| Program Each request for proposal shall specify the terns and

236| conditions under which the responding institution is prepared to

237| nake | oans under the program including, but not limted to,

238| applicable interest rates, repaynent terns, credit policies,

239| loan fees, and proposed security interests to be executed by the

240 borrower. After evaluation of all requests for proposals, the

241| State Fire Marshal shall sel ect one or nore respondi ng

242| institutions as desighated | enders under the program
243 (4) The State Fire Marshal shall prescribe by rule an
244| application formfor participation in the State Fire Marsha

245| Nursing Hone Fire Protection Loan Guarantee Programto be

246 submtted by each eligible nursing hone that desires to instal

247| a fire protection system funded by a |l oan froma desi gnat ed

248| | ender under the program Nothing in this section shall be

249| deened to require an eligible nursing hone to do business with a

250| designated lender. At a mninmum the application shall require

251| each applicant to provide the follow ng infornation:

252 (a) The nane and address of the eligible nursing hone.
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253 (b) The nane and address of the owner of the nursing hone

254 or, if the ower is a partnership, the nane and address of the

255| general partner

256 (c) The | essee of the nursing honme prem ses, if any.

257 (d) A conplete description of the structure or structures

258| where the fire protection systemis to be installed, including

259| age, physical dinensions, overall square footage, a real extent

260| of proposed coverage areas, and other rel evant information

261| concerning the prem ses.

262 (e) Bed capacity of the nursing hone, including beds

263| eligible for Medicare or Medicaid rei mbursenent.

264 (f) A statenent regarding the availability to the

265| applicant of third-party reinbursenent for installation of the

266| fire protection system

267 (g) The location of closest water nmains and fire hydrants,
268| if any.
269 (h) Conplete sealed drawings showing the fire protection

270| systemto be install ed.

271 (i) Cost docunentation, with a separate breakdown of cost

272 for |abor and nmateri al s.

273 (j) Verification of the application by the applicant.

274 (5 The State Fire Marshal shall evaluate each application

275| submitted under this section to determ ne whether the proposed

276| fire protection systemis feasible for installation as proposed

277| and conplies with all applicable firesafety code provisions. An

278| application may not be approved without a positive determ nation
279| by the State Fire Marshal under this subsection. If the State

280| Fire Marshal is able to determne that the proposed fire
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281| protection systemis feasible and conplies with applicable

282| firesafety codes, the application shall be approved for

283| subnission to one or nore lenders for funding. If the

284| application is insufficient, the State Fire Marshal shall notify

285| the applicant in witing and identify areas of deficiency that

286| nust be corrected in order for the application to be approved.

287 (6) As soon as practicable after approval, each approved

288| application shall be subnmtted by the State Fire Marshal to one

289| or nore designated | enders for funding. Upon request of a

290| designated | ender, an approved applicant shall provide the

291| lender with docunentation of its credit history and financi al

292| status. If, after review of the applicant's docunentation, a

293| lender refuses to fund the application, the | ender shal

294| pronptly notify the applicant and the State Fire Marshal in

295| witing of any reasons for its action. If the | ender agrees to

296| fund the application, the |lender shall notify the applicant and

297| the State Fire Marshal and schedule a closing date for the | oan.

298 (7) At closing, the applicant shall execute appropriate

299| docunents necessary to provide the lender and the State Fire

300| Marshal with a security interest in the property where the fire

301| protection systemis to be installed. The State Fire Marshal

302 shall then execute a limted | oan guarantee in favor of the

303| | ender guaranteeing no nore than 50 percent of the face val ue of
304| the |oan.
305 (8) A designated | ender covered by a limted state

306| guarantee for a |oan under this section is not entitled to file

307| aclaimfor |loss pursuant to the guarantee unless all reasonabl e

308| and nornmal renedi es avail able and customary for | ending
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institutions for resolving problens of | oan repaynents are

exhausted. If the |l ender has received collateral security in

connection with the |l oan, the | ender nust first exhaust al

avai l abl e renedi es against the collateral security.

(9) No application for participation in the State Fire

Marshal Nursing Hone Fire Protection Loan Guarant ee Program nay
be accepted by the State Fire Marshal after June 30, 2006

(10) For purposes of this section, "eligible nursing hone"

nmeans a nursing home facility that provides nursing services as

defined in chapter 464, is |icensed under part |l of chapter
400, and is certified by the Agency for Health Care
Adm nistration to lack an installed fire protection system as
defined in s. 633.021(8).

(11) The State Fire Marshal may adopt any rul es necessary

to i npl enent the provisions of this section.
Section 5. This act shall take effect July 1, 2005.
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