Fl ori da Senate - 2005 SB 1322

By the Committee on Comunications and Public Utilities

579-1014B- 05

1 A Dbill to be entitled

2 An act relating to the Public Service

3 Conmmi ssion; creating the Cormittee on Public

4 Servi ce Comni ssion Oversight as a standing

5 joint commttee of the Legislature; providing

6 for its nenbership, powers, and duties;

7 anendi ng s. 350.001, F.S.; deleting the

8 authority of the Governor to appoint nmenbers to
9 the Public Service Comni ssion; requiring that
10 the commi ssion performits duties

11 i ndependent|y; specifying that the Governor has
12 no planni ng or budgetary authority with respect
13 to the comm ssion; specifying that the Governor
14 and the Departnent of Managenent Services have
15 no authority over the comr ssion's enpl oyees;
16 anmendi ng s. 350.031, F.S.; authorizing the

17 Fl ori da Public Service Conmm ssion Nom nating

18 Council to nmke expenditures to advertise a

19 vacancy on the council or the comn ssion

20 requiring that the Conmittee on Public Service
21 Commi ssi on Oversight rather than the Governor
22 accept noninations and nmeke appointnments to the
23 Publ i ¢ Service Conm ssion; anending s. 350.041
24 F.S.; clarifying the prohibition against

25 accepting gifts with respect to its application
26 to comm ssioners attendi ng conferences;

27 requiring that a penalty be inposed against a
28 person who gi ves a conm ssioner a prohibited

29 gift; requiring that conmi ssioners conply with
30 the Florida Code of Judicial Conduct, with

31 certain exceptions; requiring that the
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1 Conmmi ssion on Ethics report alleged violations
2 to the Cormittee on Public Service Commi ssion

3 Oversight rather than the Governor for purposes
4 of enforcenent; amending s. 350.042, F.S.

5 requiring that the Conm ssion on Ethics report
6 certain alleged violations to the Commttee on
7 Publ i ¢ Service Conmi ssion Oversight rather than
8 the Governor for purposes of enforcenent;

9 requiring that a penalty be inposed against a
10 person involved in a prohibited ex parte

11 comuni cation with a comm ssioner; anending s.
12 350.043, F.S.; providing for enforcenment of

13 penalties for specified violations by the

14 Commi ttee on Public Service Commi ssion

15 Oversight rather than the Governor; anending s.
16 350.05, F.S.; providing for the Commttee on

17 Publ i ¢ Service Conm ssion Oversight rather than
18 the Governor to suspend a public service

19 conmi ssi oner who becomes disqualified; anmending
20 s. 350.061, F.S.; requiring that the Conmittee
21 on Public Service Comm ssion Oversight rather
22 than the Joint Legislative Auditing Comittee
23 appoi nt the Public Counsel; providing for
24 bi enni al reconfirmation rather than annual
25 requiring that the Public Counsel performhis
26 or her duties independently; anending s.
27 350.0614, F.S.; requiring that the Comittee on
28 Publ i ¢ Service Conm ssion Oversight rather than
29 the Joint Legislative Auditing Conmmittee
30 oversee expenditures of the Public Counsel
31 repealing s. 350.03, F.S., relating to the
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1 power of the Governor to rempve conm ssioners

2 of the Public Service Conm ssion; providing an

3 ef fective date.

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Committee on Public Service Comm Ssion

8| Oversight; creation; nenbership; powers and duties.--

9 (1) There is created a standing joint conmittee of the
10| Legislature, designated the Conmittee on Public Service

11| Conmi ssion Oversight, and conposed of sSix menbers appointed as
12| follows: three menbers of the Senate appointed by the

13| President of the Senate, one of whom must be a nenber of the
14| minority party; and three nenbers of the House of

15| Representatives appointed by the Speaker of the House of

16| Representatives, one of whom must be a nmenber of the minority
17| party. The terns of nmenbers shall be for 2 years and shall run
18| fromthe organization of one Legislature to the organi zation
19| of the next Leqgislature. The President shall appoint the chair
20| of the committee in even years and the vice chair in odd

21| years, and the Speaker of the House of Representatives shal

22| appoint the chair of the conmttee in odd years and the vice
23| chair in even years, from anpng the conmittee nenbership.

24| Vacancies shall be filled in the sanme manner as the origina
25| appointnent. Menbers shall serve without additiona

26| conpensation, but shall be reinbursed for expenses.

27 (2) The conmittee shall be governed by joint rules of
28| the Senate and the House of Representatives which shall remain
29| in effect until repealed or anended by concurrent resolution
30 (3) The committee shall

31

3
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1 (a) Fill a vacancy occurring on the Public Service

2| Conmi ssion by appointnment of an applicant as provided by

3| general |aw

4 (b) Discipline a conmi ssioner, former conmi ssioner, or
5| former enpl oyee of the conmission as provided by general |aw
6| and

7 (c) Appoint a Public Counsel as provided by genera

8| Law._

9 (4) The conmmittee is authorized to file a conplaint

10| with the Commi ssion on Ethics alleging a violation of this

11| chapter by a comm ssioner, fornmer comm ssioner, forner

12| comm ssion enployee, or nmenber of the Public Service

13| Conmi ssion Nonminating Council

14 (5) The committee will not have a permanent staff, but
15| the chair shall select staff menbers from anpbng existing

16| legislative staff, when and as needed.

17 Section 2. Section 350.001, Florida Statutes, is

18| anended to read:

19 350.001 Legislative intent.--The Florida Public

20| Service Commi ssion has been and shall continue to be an arm of
21| the legislative branch of governnent. The Public Service

22| Commi ssion shall performits duties independently. The

23| Legislature declares and deternines that the Public Service
24| Commi ssion is under the |egislative branch of governnent

25| within the intent expressed in chapter 216. The Executive

26| Ofice of the Governor or its successor is not authorized to
27| release or withhold funds appropriated to the Public Service
28| Conmi ssion, but the Comrmittee on Public Service Conmi ssion
29| Oversight shall release or withhold funds appropriated to the
30| Public Service Conmission as provided by law and the rules or
31| decisions of the Conmittee on Public Service Conmi ssion

4
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Oversight. The Executive Ofice of the Governor, the

Departnent of ©Managenent Services, or _any successor nmmy not

determ ne the nunber, or fix the conpensation, of enployees of

the Public Service Conmission and may not exerci se _any nanner

of control over the enployees of the Public Service
Commi ssi on. H—is—thedesire—ofthetegistaturethatthe
. o . . :

: y I E it o

Section 3. Section 350.031, Florida Statutes, is

amended to read:

350.031 Florida Public Service Comm ssion Nomi nating
Counci | . - -

(1) There is created a Florida Public Service
Conmmi ssi on Nomi nating Council consisting of nine nenbers. At
| east one nmenber of the council nust be 60 years of age or
ol der. Three nmenbers, including one nmenber of the House of
Representatives, shall be appointed by and serve at the
pl easure of the Speaker of the House of Representatives; three
menbers, including one nmenber of the Senate, shall be
appoi nted by and serve at the pleasure of the President of the
Senate; and three nenbers shall be selected and appointed by a
majority vote of the other six menmbers of the council. Al
terms shall be for 4 years except those nenbers of the House
and Senate, who shall serve 2-year terns concurrent with the
2-year elected terns of House nenbers. Vacancies on the

5
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council shall be filled for the unexpired portion of the term
in the sane manner as original appointnents to the council. A
menber may not be reappointed to the council, except for a
menber of the House of Representatives or the Senate who may
be appointed to two 2-year terms or a person who is appointed
to fill the remaining portion of an unexpired term

(2)(a) No nenber or spouse shall be the hol der of the
st ocks or bonds of any conpany, other than through ownership
of shares in a mutual fund, regul ated by the conm ssion, or
any affiliated conmpany of any conpany regul ated by the
conmmi ssion, or be an agent or enployee of, or have any
interest in, any conpany regul ated by the conm ssion or any
affiliated conpany of any conpany regul ated by the conm ssion
or in any firmwhich represents in any capacity either
conpani es which are regul ated by the comrission or affiliates
of conpani es regul ated by the conmm ssion. As a condition of
appoi ntnent to the council, each appointee shall affirmto the
Speaker and the President his or her qualification by the
following certification: "I hereby certify that | amnot a
st ockhol der, other than through ownership of shares in a
nmut ual fund, in any conpany regul ated by the comission or in
any affiliate of a conmpany regul ated by the commi ssion, nor in
any way, directly or indirectly, in the enploynment of, or
engaged in the managenent of any conpany regul ated by the
commi ssion or any affiliate of a conpany regul ated by the
commi ssion, or in any firmwhich represents in any capacity
ei ther conpani es which are regul ated by the comi ssion or

affiliates of conpanies regulated by the comr ssion."

This certification is nmade as condition to appointnent to the
Fl ori da Public Service Conm ssion Nom nating Counci l

6
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(b) A nenber of the council may be rempved by the
Speaker of the House of Representatives and the President of
the Senate upon a finding by the Speaker and the President
that the council nenber has violated any provision of this
subsection or for other good cause.

(c) If a nmenmber of the council does not neet the
requi renents of this subsection, the President of the Senate
or the Speaker of the House of Representatives, as
appropriate, shall appoint a legislative replacenent.

(3) Anmjority of the nmenmbership of the council may

conduct any busi ness before the council. All neetings and
proceedi ngs of the council shall be staffed by the Ofice of
Legi sl ative Services and shall be subject to the provisions of
ss. 119.07 and 286.011. Menbers of the council are entitled
to receive per diemand travel expenses as provided in s.
112. 061, which shall be funded by the Florida Public Service
Regul atory Trust Fund. Applicants invited for interviews
before the council may, in the discretion of the council
recei ve per diemand travel expenses as provided in s.
112. 061, which shall be funded by the Florida Public Service
Regul atory Trust Fund. The council shall establish policies
and procedures to govern the process by which applicants are
nomni nat ed.

(4) The council may spend a noninal anmpunt, not to

exceed $10,000, to advertise a vacancy on the council or the

comm ssion, which shall be funded by the Florida Public

Service Requl atory Trust Fund.

(54 A person may not be nomnated to the Committee
on Public Service Conmi ssion Oversight Gsverner until the

council has determined that the person is conpetent and
know edgeabl e in one or nore fields, which shall include, but
7
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not be limted to: public affairs, |aw, econonics
accounting, engineering, finance, natural resource
conservation, energy, or another field substantially related
to the duties and functions of the commi ssion. The comm ssion
shall fairly represent the above-stated fields.
Recommendati ons of the council shall be nonpartisan.

(6)€65> It is the responsibility of the council to

nom nate to the Conmittee on Public Service Conmi SSion

Oversi ght ©cevernoer not fewer than three persons for each
vacancy occurring on the Public Service Conmi ssion. The
council shall submt the recommendations to the committee
Soverner by October 1 of those years in which the terns are to
begin the follow ng January, or within 60 days after a vacancy
occurs for any reason other than the expiration of the term

(7)66> The Committee on Public Service Conm ssion

Oversi ght ©evernoer shall fill a vacancy occurring on the
Publ i ¢ Service Conm ssion by appoi ntnent of one of the
applicants nonmi nated by the council only after a background
i nvestigation of such applicant has been conducted by the
Fl ori da Departnment of Law Enforcement. |If the comittee
Soverne+r has not nmade an appoi ntnment by Decenber 1 to fill a
vacancy for a termto begin the follow ng January, then the
council, by majority vote, shall appoint by Decenber 31 one
person fromthe applicants previously nom nated to the
committee Gevernor to fill the vacancy. |If the committee
Sovernre+ has not made the appointnent to fill a vacancy
occurring for any reason other than the expiration of the term
by the 60th day follow ng receipt of the nom nations of the
council, the council by majority vote shall appoint within 30
days thereafter one person fromthe applicants previously
nom nated to the conmittee Governer to fill the vacancy.

8
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1 (8)A~ Each appointnment to the Public Service

2| Conmi ssion shall be subject to confirmation by the Senate. |If
3| the Senate refuses to confirmor rejects the committee's

4| Governor—s appointnment, the council shall initiate, in

5| accordance with this section, the nom nating process within 30
6| days.

7 Section 4. Subsections (2) and (3) of section 350.041
8| Florida Statutes, are amended to read

9 350. 041 Commi ssioners; standards of conduct. --

10 (2) STANDARDS OF CONDUCT. - -

11 (a) A conmi ssioner may not accept anything from any

12| business entity which, either directly or indirectly, owns or
13| controls any public utility regulated by the comr ssion, from
14| any public utility regulated by the conmm ssion, or from any

15| business entity which, either directly or indirectly, is an

16| affiliate or subsidiary of any public utility regulated by the
17| commi ssion. A conmissioner may attend conferences and

18| associated neals and events that are generally available to
19| all conference participants without paynent of any fees in

20| addition to the conference fee. It is not a violation of this
21| paragraph for a commissioner to attend a conference for which
22| conference participants who are enployed by a utility

23| requlated by the conmi ssion have paid a higher conference

24| reqgistration fee than the conm ssioner, or to attend a neal or
25| event that is generally available to all conference

26| participants without paynent of any fees in addition to the
27| conference fee and that is sponsored, in whole or in part, by
28| a utility requlated by the conmmission. If, in the course of

29| determining that a conm ssioner has violated this paragraph
30| the Conmission on Ethics deternmines the identity of the person
31| who gave or provided the prohibited itemto the connissioner

9
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that person may not appear before the conm ssion or otherw se

represent _anyone before the comm ssion for a period of 2

years.
(b) A conmi ssioner may not accept any form of

enpl oyment with or engage in any business activity with any
busi ness entity which, either directly or indirectly, owns or
controls any public utility regulated by the conm ssion, any
public utility regulated by the conm ssion, or any business
entity which, either directly or indirectly, is an affiliate
or subsidiary of any public utility regulated by the
conmi ssi on.

(c) A conm ssioner may not have any financia
interest, other than shares in a nmutual fund, in any public
utility regulated by the comm ssion, in any business entity
which, either directly or indirectly, owns or controls any
public utility regulated by the comr ssion, or in any business
entity which, either directly or indirectly, is an affiliate
or subsidiary of any public utility regulated by the
commi ssion. If a comm ssioner acquires any financial interest
prohibited by this section during his or her termof office as
a result of events or actions beyond the comr ssioner's
control, he or she shall immediately sell such financia
interest or place such financial interest in a blind trust at
a financial institution. A conm ssioner may not attenpt to
i nfluence, or exercise any control over, decisions regarding
the blind trust.

(d) A conmissioner may not accept anything froma
party in a proceeding currently pending before the com ssion

If, in the course of determ ning that a conm ssioner has

violated this paragraph, the Conm ssion on Ethics deternines

the identity of the person who gave or provided the prohibited
10
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itemto the comnmi ssioner, that person may not appear before

the comm ssion or otherw se represent anyone before the

conmi ssion for a period of 2 vyears.

(e) A conmi ssioner may not serve as the representative
of any political party or on any executive conmttee or other
governi ng body of a political party; serve as an executive
of ficer or enployee of any political party, committee,
organi zation, or association; receive remuneration for
activities on behalf of any candidate for public office;
engage on behal f of any candidate for public office in the
solicitation of votes or other activities on behalf of such
candi dacy; or becone a candidate for election to any public
of fice without first resigning fromoffice.

(f) A conmissioner, during his or her termof office,
may not meke any public comrent regarding the nerits of any
proceedi ng under ss. 120.569 and 120.57 currently pending
bef ore the conmi ssion.

(g) A conmi ssioner may not conduct hinself or herself
i n an unprofessional manner at any tinme during the perfornmance
of his or her official duties.

(h) A conmmissioner nust conply with the Florida Code

of Judicial Conduct where relevant, where not in conflict with

other applicable law, and where not in conflict with the

|lawful duties of a conmi ssioner

(3) The Conmm ssion on Ethics shall accept and
i nvestigate any alleged violations of this section pursuant to
the procedures contained in ss. 112.322-112.3241. The
Commi ssion on Ethics shall provide the Comrittee on Public

Service Comm ssion Oversi ght Gswverrer and the Florida Public

Servi ce Commi ssion Nominating Council with a report of its
findings and recommendations. The Committee on Public Service
11
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1| Conmi ssion Oversight may Geverner—s—autherized+te enforce the
2| findings and recomrendati ons of the Comnr ssion on Ethics,

3| pursuant to s. 350.043 part—+H—ofechapter—312. A public

4| service conmm ssioner or a menber of the Florida Public Service
5| Conmi ssion Nom nating Council may request an advi sory opinion
6| fromthe Comr ssion on Ethics, pursuant to s. 112.322(3)(a),

7| regarding the standards of conduct or prohibitions set forth

8| in ss. 350.031, 350.04, 350.041 and 350.042.

9 Section 5. Subsection (7) of section 350.042, Florida
10| Statutes, is anended to read:

11 350.042 Ex parte comrunications. --

12 (7)(a) It shall be the duty of the Conm ssion on

13| Ethics to receive and investigate sworn conpl ai nts of

14| violations of this section pursuant to the procedures

15| contained in ss. 112.322-112.3241.

16 (b) If the Comr ssion on Ethics finds that there has
17| been a violation of this section by a public service

18| commi ssioner, it shall provide the Cormittee on Public Service
19| Conmmi ssion Oversight Gewvernor and the Florida Public Service
20| Commi ssion Nominating Council with a report of its findings

21| and recommendations. The Conmittee on Public Service

22| Conmmi ssion Oversight may Geverner—s—autherizedto enforce the
23| findings and recommendati ons of the Comm ssion on Ethics,

24| pursuant to s. 350.043 part—t+H+—efchapter—112.

25 (c) If a comrissioner fails or refuses to pay the

26| Commi ssion on Ethics any civil penalties assessed pursuant to
27| the provisions of this section, the Comm ssion on Ethics my
28| bring an action in any circuit court to enforce such penalty.
29 (d) 1f, in the course of determining that a

30| conmmi ssioner has violated this section, the Connission on

31| Ethics deternmines the identity of the person who participated

12
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in the ex parte conmunication, that person may not appear

bef ore the conmi ssion or otherw se represent anyone before the

conmi ssion for a period of 2 vyears.

Section 6. Section 350.043, Florida Statutes, is

amended to read:
350.043 Enforcenent and interpretation.--Any violation
of s. 350.031, s. 350.04, s. 350.041, s. 350.042, or s.

350. 0605 by a comnmi ssioner, former comr ssioner, or forner

commi ssi on enpl oyee—er—Publ-e—Servi-ee—Cormm-ssieon—Nernating
Cotnret—rerber shall be punishable as provided in this section

ss—412 317 and—112-324. The Conmm ssion on Ethics is hereby

gi ven the power and authority to investigate conplaints of

violation of this chapter in the manner provided in part [11I
of chapter 112, as if this section were included in that part.

If the Conm ssion on Ethics, upon conpleting a full and fina

investigation, finds that there has been a violation, it shal

forward a copy of the conplaint and its findings, including

any recomendation as to what penalty should be inposed, if

any, by certified mail to the Commttee on Public Service

Commi ssion _Oversight for investigation and action, which shal

be governed by the joint rules of the Senate and the House of

Representatives. The comm ttee nust report its final action

upon the conplaint to the Commi ssion on Ethics within 90 days

after the date of transmttal to the committee. The conmmi ttee

shal|l determ ne what penalty it will inpose, if any, which nmay

include any penalty provided in part |1l of chapter 112. A

conmmi ssi oner may request an advisory opinion fromthe
Conmmi ssion on Ethics as provided by s. 112.322(3)(a).
Section 7. Section 350.05, Florida Statutes, is

anended to read:

13
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1 350.05 Cath of office.--Before entering upon the

2| duties of his or her office each conmi ssioner shall subscribe
3| to the following oath: "I do solemly swear (or affirm that
41 1 will support, protect and defend the Constitution and

5| Governnment of the United States and of the State of Florida;

6| that | amqualified to hold office under the constitution of

7| the state, and that | will well and faithfully perform at al

8| times the duties of Florida Public Service Conmi ssioner, on

9| which I am now about to enter in a professional, independent,
10| objective, and nonpartisan manner; that | do not have any

11| financial, enploynent, or business interest which is

12| prohibited by chapter 350, Florida Statutes; and that | will
13| abi de by the standards of conduct required of ne by chapters
14| 112 and 350, Florida Statutes, so help me God." |In case any
15| comm ssioner should in any way becone disqualified, he or she
16| shall at once renove such disqualification or resign, and upon
17| his or her failure to do so, he or she shall be suspended from
18| office by the Committee on Public Service Conm ssion Oversi ght
19| Governor and dealt with as provided by |aw.
20 Section 8. Subsection (1) of section 350.061, Florida
21| Statutes, is anended to read:
22 350. 061 Public Counsel; appointnment; oath
23| restrictions on Public Counsel and his or her enpl oyees.--
24 (1) The Conmittee on Public Service Comni ssion
25| Oversi ght Jeint—tegistativeAuditing—Comrittee shall appoint a
26| Public Counsel by majority vote of the nenbers of the
27| committee to represent the general public of Florida before
28| the Florida Public Service Conmission. The Public Counse
29| shall be an attorney admitted to practice before the Florida
30| Suprene Court and shall serve at the pleasure of the Jeint
31| LegistativeAuditing Committee on Public Service Conmi ssion

14
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1| Oversight, subject to biennial arngal reconfirmation by the
2| committee. The Public Counsel shall performhis or her duties
3| independently. Vacancies in the office shall be filled in the
4| same manner as the original appointnent.

5 Section 9. Subsection (2) of section 350.0614, Florida
6| Statutes, is anmended to read:

7 350. 0614 Public Counsel; conpensation and expenses. --
8 (2) The Legisl ature hereby decl ares and determ nes

9| that the Public Counsel is under the |egislative branch of

10| government within the intention of the legislation as

11| expressed in chapter 216, and no power shall be in the

12| Executive O fice of the Governor or its successor to rel ease
13| or withhold funds appropriated to it, but the sanme shall be
14| avail able for expenditure as provided by |law and the rules or
15| deci sions of the Jeint—Auditing Comrittee on Public Service
16| Comm ssion Oversight.

17 Section 10. Section 350.03, Florida Statutes, is

18| repeal ed.

19 Section 11. This act shall take effect October 1

20| 2005.

21

22

23

24

25

26

27

28

29

30

31
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1 R S I R I S I S

2 SENATE SUMVARY

3 Creates the Cormittee on Public Service Comm ssion
Oversight as a standing joint conmttee of the

4 Legi sl ature to appoint conm ssioners to the Public
Servi ce Comm ssion and oversee its functions. Authorizes

5 the Florida Public Service Comr ssion Nom nating Counci
to expend up to $10,000 to advertise a vacancy on the

6 council or the Public Service Conm ssion. Requires that
public service comn ssioners be subject to the Florida

7 Code of Judicial Conduct rather than the code of conduct
contained in ch. 112, F.S. Clarifies the prohibition

8 agai nst accepting gifts with respect to its application
to conm ssioners attendi ng conferences. Requires that a

9 person who gives a conmissioner a prohibited gift or who
I's involved in a prohibited ex parte comunication be

10 prohi bi ted fron1aﬁpearing before the conmi ssion for 2
years. Requires that the Conm ssion on Ethics report

11 certain alleged violations to the Commttee on Public
Servi ce Comm ssion Oversight rather than the Governor for

12 pur poses of enforcenent. Provides for the Commttee on
Public Service Comm ssion Oversight rather than the

13 Governor to suspend a public service conm ssioner who
becones disqualified. Requires that the Commttee on

14 Publ i ¢ Service Conmi ssion Oversight rather than the Joint
Legislative Auditing Committee apﬁoint the Public Counse

15 and oversee the expenditures of the Public Counsel. (See
bill for details.)
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CODI NG Words st+r+eken are del etions; words underlined are additions.




