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1

2 An act relating to indoor snoking places;

3 anending s. 386.203, F.S.; conformng a

4 cross-reference; defining the term "person" for
5 purposes of the act; redefining the term

6 "stand-al one bar" to include a |icensed

7 prem ses that derives no nore than a specified
8 anount of gross revenue fromthe sale of food
9 consuned on the licensed prem ses and that is
10 located in a building individually listed in
11 the National Register of Historic Places;

12 requiring that an application for historic

13 designation be submtted within a specified

14 period of tinme; anending s. 386.204, F.S.

15 elimnating certain exceptions to the

16 prohi bi ti on agai nst snoking in an encl osed

17 i ndoor workpl ace; prohibiting a proprietor or
18 person in charge of an encl osed indoor

19 wor kpl ace from permtting snoking in that
20 wor kpl ace; requiring that a proprietor or
21 person in charge of an encl osed indoor
22 wor kpl ace request a person who is snmoking to
23 stop snoking or | eave the prem ses; providing
24 penal ti es; anmending s. 386.2045, F.S.
25 conform ng cross-references; anending s.
26 386. 205, F.S.; conform ng cross-references;
27 anending s. 386.206, F.S.; deleting certain
28 provi si ons nmade obsol ete by operation of |aw
29 which require the posting of signs in an
30 encl osed i ndoor workpl ace; anending s. 386.208
31 F.S.; authorizing a | aw enforcenment officer to

1
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1 issue a citation to a person who viol ates the

2 Florida Cl ean |Indoor Air Act; providing

3 requi renents for the citation; providing that

4 failure to conply with a citation is deened a

5 wai ver of the right to contest the citation;

6 authorizing a |l aw enforcenent officer to renove

7 a person fromthe premises who is in violation

8 of the Florida C ean Indoor Air Act; providing

9 that penalties inposed under the act do not

10 limt other actions by a | aw enforcenent

11 of ficer or state agency; anending s. 561. 695,

12 F.S.; conforming cross-references; providing a

13 penalty for a licensee who knowi ngly nmekes a

14 fal se statenment on an annual conpliance

15 affidavit; elimnating provisions requiring a

16 stand-al one bar to certify to the Division of

17 Al cohol i c Beverages and Tobacco of the

18 Depart ment of Busi ness and Prof essiona

19 Regul ati on conpliance with certain provisions

20 of the Florida C ean Indoor Air Act; providing

21 additional penalties for a third or subsequent

22 violation of requirenments applicable to a

23 st and- al one bar; providing an effective date.

24

25| Be It Enacted by the Legislature of the State of Florida:
26

27 Section 1. Subsection (5) and present subsection (11)
28| of section 386.203, Florida Statutes, are anended, present
29| subsections (6) through (13) of that section are redesignated
30| as subsections (7) through (14), respectively, and a new
31| subsection (6) is added to that section, to read:

2
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386.203 Definitions.--As used in this part:

(5)(a) "Enclosed indoor workplace" neans any pl ace
where one or nore persons engages in work, and which place is
predom nantly or totally bounded on all sides and above by
physi cal barriers, regardl ess of whether such barriers consist
of or include, without limtation, uncovered openings;
screened or otherw se partially covered openings; or open or
cl osed wi ndows, jalousies, doors, or the like. A place is
"“predom nantly" bounded by physical barriers during any tine
when both of the follow ng conditions exist:

l.{& It is nmore than 50 percent covered from above by
a physical barrier that excludes rain_- and

2.{b> More than 50 percent of the conbi ned surface
area of its sides is covered by closed physical barriers. In
cal cul ating the percentage of side surface area covered by
cl osed physical barriers, all solid surfaces that block air
flow, except railings, nmust be considered as closed physica
barriers. This section applies to all such encl osed indoor
wor kpl aces and encl osed parts thereof without regard to
whet her work is occurring at any given tine.

(b)fey The term does not include any facility owned or
| eased by and used exclusively for nonconmercial activities
performed by the nenbers and guests of a nmenbership
associ ation, including social gatherings, neetings, dining,
and dances, if no person or persons are engaged in work as
defined in subsection(13) 32}

(6) "Person" has the same neaning as in s. 1.01(3).

(12) £+ "Stand-al one bar" nmeans any |icensed prenises
devoted during any time of operation predominantly or totally
to serving al coholic beverages, intoxicating beverages, or

i ntoxicating |iquors, or any conbination thereof, for

3
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consunption on the licensed prem ses; in which the serving of
food, if any, is nmerely incidental to the consunption of any

such beverage; the licensed preni ses does not offer a

children's nmenu or _include in the nmenu itens or food portion

sizes that are identified as being specifically for children

and the licensed prem ses is not |located within, and does not
share any conmon entryway or common indoor area with, any

ot her encl osed i ndoor workpl ace, including any business for
which the sale of food or any other product or service is nore
than an incidental source of gross revenue. A place of

busi ness constitutes a stand-al one bar in which the service of
food is nerely incidental in accordance with this subsection
if the licensed prenises derives no nore than 10 percent of
its gross revenue fromthe sale of food consurmed on the

licensed prem ses. However, a place of business remmins a

stand-al one bar _in which the service of food is nerely

incidental if the |licensed prenmi ses derives no nore than 20

percent of its gross revenue fromthe sale of food consuned on

the licensed prenises, the premses is licensed as a vendor_ as

of July 1, 2005, and the licensed prenmises is located in a

building that is individually listed in the National Register

of Historic Places as defined in s. 267.021. An application to

individually list the building in the National Reqgister of

Hi storic Places nust have been subnitted to the Departnent of

State on or before 90 days after the effective date of this

act .

Section 2. Section 386.204, Florida Statutes, is
amended to read:

386.204 Prohibition.--

(1) A person may not snoke in an encl osed i ndoor

wor kpl ace—execept—as—etherwise—provi-ded—+nr—s—386—2045

4
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(2) A proprietor or other person in charge of an

encl osed i ndoor workplace may not pernmit snmoking in that

encl osed i ndoor workplace. |If the proprietor or other person

in charge of an encl osed i ndoor workpl ace observes snmoking in

t hat wor kpl ace or has been notified of observed snoking in

that workplace in violation of this part, the proprietor or

other person in charge of the enclosed i ndoor workpl ace shal

request the violator to stop smoking and, if the violator does

not conply, the proprietor or other person in charge of the

encl osed i ndoor wor kpl ace shall require the violator to | eave

the prem ses. A proprietor or other person in charge of an

encl osed i ndoor workplace who fails to conply with this

subsection is subject to the procedures and penalties

prescribed in ss. 386.207 and 561.695, as applicable.

Section 3. Subsections (2) and (4) of section
386. 2045, Florida Statutes, are anmended to read:

386. 2045 Encl osed i ndoor workpl aces; specific
exceptions.--Notwi thstanding s. 386.204, tobacco snoking may
be permitted in each of the foll owi ng places:

(2) RETAIL TOBACCO SHOP. - - An encl osed i ndoor workpl ace
dedi cated to or predominantly for the retail sale of tobacco,

t obacco products, and accessories for such products, as
defined in s. 386.203(9) s—386—2083(3}.

(4) STAND ALONE BAR. - - A busi ness that neets the
definition of a stand-alone bar as defined in s. 386.203(12)
s—386-203{11H and that otherwise conplies with all applicable
provi sions of the Beverage Law and this part.

Section 4. Subsection (1) of section 386.205, Florida

Statutes, is amended to read:
386. 205 Custonms snoking roons.--A custons snoking room

may be designated by the person in charge of an airport

5
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in-transit |ounge under the authority and control of the
Bureau of Customs and Border Protection of the United States
Department of Homel and Security. A custons snoking room may
only be designated in an airport in-transit |ounge under the
authority and control of the Bureau of Custons and Border
Protection of the United States Departnent of Homel and
Security. A custonms snoking room may not be designated in an
el evator, restroom or any common area as defined by s.
386. 203. Each custonms snoking room nmust conformto the
foll owi ng requirenents:

(1) Wrk, other than essential services defined in s.
386. 203(7) s—386-—2083{6), nust not be perfornmed in the room at
any given tine.

Section 5. Section 386.206, Florida Statutes, is
amended to read:

386.206 Posting of signs; requiring policies.--

(1) €62 The proprietor or other person in charge of an
encl osed i ndoor workpl ace nust devel op and i nplenment a policy
regardi ng the snoking prohibitions established in this part.
The policy may include, but is not limted to, procedures to

be taken when the proprietor or other person in charge

6
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1| witnesses or is nmade aware of a violation of s. 386.204 in the
2| encl osed i ndoor workplace and rmust include a policy which

3| prohibits an enpl oyee from snoking in the encl osed indoor

4| workplace. In order to increase public awareness, the person
5| in charge of an encl osed indoor workplace may, at his or her
6| discretion, post "NO SMXKING' signs as deened appropriate.

7 (2) 63> The person in charge of an airport term na

8| that includes a designated custonms snoki ng room nust

9| conspicuously post, or cause to be posted, signs stating that
10| no smoking is pernmitted except in the designated custons

11| snoking roomlocated in the custons area of the airport. Each
12| sign posted pursuant to this section nust have letters of

13| reasonabl e size that can be easily read. The col or, design

14| and precise locations at which such signs are posted shall be
15| left to the discretion of the person in charge of the

16| prem ses.

17 (3)4 The proprietor or other person in charge of an
18| encl osed i ndoor workpl ace where a snoking cessation program
19| nedical research, or scientific research is conducted or
20| performed nmust conspicuously post, or cause to be posted,
21| signs stating that snoking is permtted for such purposes in
22| designated areas in the enclosed i ndoor workpl ace. Each sign
23| posted pursuant to this section nust have |letters of
24| reasonabl e size which can be easily read. The col or, design
25| and precise locations at which such signs are posted shall be
26| left to the discretion of the person in charge of the
27| preni ses.
28 5—TFheprovisions—ef—subseetion{H—shalH—expire——on
29| Juby—31—2005—
30 Section 6. Section 386.208, Florida Statutes, is
31| anended to read
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386.208 Penalties.--

(1) Any person who violates s. 386.204 comrits a
noncrimnal violation as defined in s. 775.08(3), punishable
by a fine of not nore than $100 for the first violation and
not nore than $500 for each subsequent violation. Jurisdiction
shall be with the appropriate county court.

(2) A law enforcenent officer may issue a citation in

such form as prescribed by a county or nunicipality to any

person who violates the provisions of this part. Any such

citation nust contain:

(a) The date and tine of issuance.

(b) The nane and address of the person cited.

(c) The date and tinme the civil infraction was

commi tted.

(d) The statute violated.

(e) The facts constituting the violation.

(f) The name and authority of the | aw enforcenent

officer.

(g) The procedure for the person to followin order to

pay the fine, contest the citation, or appear in court.

(h) The applicable range of the fine for the

violation, which nmay not be nore than $100 for a first

violation and not nore than $500 for each subsequent

vi ol ati on.

(3) Any person who fails to conply with the directions

of the citation shall be deened to have waived his or her

right to contest the citation and the court nmay issue an order

to _show cause

(4 |If a person who violates s. 386.204, or any

provision of this part, refuses to conply with the request of

the proprietor or other person in charge of an enclosed indoor

8
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wor kpl ace to stop snoking or otherwi se conply with the

provisions of this part, a law enforcenent officer nmay renpve

the violator fromthe prenises.

(5) This section does not limt any other action or

renedy that is available to a proprietor or other person in

charge of an encl osed i ndoor workplace and does not limt the

authority of a |law enforcement officer, the departnent, or the

Division of Hotels and Restaurants and the Division of

Al coholic Beverages and Tobacco of the Department of Business

and Professional Regulation to enforce the provisions of this

part or any other rule, law, or ordinance.

Section 7. Subsections (1), (5), (6), (7), and (8) of

section 561.695, Florida Statutes, are anended to read:

561. 695 Stand-al one bar enforcenment; qualification
penal ties. --

(1) The division shall designate as a stand-al one bar
the licensed prenises of a vendor that operates a business
that neets the definition of a stand-alone bar in s.

386. 203(12) s—386—263{(31H upon receipt of the vendor's
election to permt tobacco snoking in the |icensed premi ses.

(5) After the initial designation, to continue to
qualify as a stand-alone bar the |licensee nmust provide to the
di vision annually, on or before the licensee's annual renewa
date, an affidavit that certifies, with respect to the
precedi ng 12-nonth period, the follow ng:

(a) No nore than 10 percent of the gross revenue of
the business is fromthe sale of food consuned on the |icensed

premi ses as defined in s. 386.203(12) or, if such licensed

prenises is in a building that is individually listed in the

Nat i onal Regi ster of Historic Places as defined in s. 267.021,

no nore than 20 percent of the gross revenue of the business

9
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is fromthe sale of food consumed on the |icensed prem ses s—
386-—203{+1)-. However, an application to individually list the

building in the National Register of Historic Places nust have

been submitted to the Departnent of State on or before 90 days

after the effective date of this act.

(b) Oher than customary bar snacks as defined by rule
of the division, the licensed vendor does not provide or serve
food to a person on the licensed prem ses without requiring
the person to pay a separately stated charge for food that
reasonably approximtes the retail value of the food.

(c) The licensed vendor conspicuously posts signs at
each entrance to the establishnent stating that snoking is

permtted in the establishnment.

The division shall establish by rule the format of the

affidavit required by this subsection. A vendor shall not

knowi ngly make a false statement on the affidavit required by

this subsection. In addition to the penalties provided in

subsection (7)., a person who know ngly nakes a fal se statenent

on the affidavit required by this subsection may be subject to

suspensi on or_revocation of his or her alcoholic beverage

license under s. 561.29.
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1

2

3

4

5

6

7

8

9 (6)€A The Division of Alcoholic Beverages and Tobacco
10| shall have the power to enforce the provisions of part Il of
11| chapter 386 and to audit a |licensed vendor that operates a

12| business that neets the definition of a stand-al one bar as

13| provided in s. 386.203(12) s—386-—203{31) for conpliance with
14| this section.

15 (7)€68> Any licensed vendor that—eperates—a—business

16| that—weets—the—definition—of—a standalonebar—as—providedin
17| s—386—2083(31) who violates the provisions of this section or
18| part Il of chapter 386 shall be subject to the follow ng

19| penalties:

20 (a) For the first violation, the vendor shall be

21| subject to a warning or a fine of up to $500, or both;

22 (b) For the second violation within 2 years after the
23| first violation, the vendor shall be subject to a fine of not
24| less than $500 or nore than $2, 000;

25 (c) For the third or subsequent violation within 2

26| years after the first violation, the vendor shall be subject
27| to a fine of not |ess than $500 or nore than $2, 000, and any
28| vendor that operates a business that nmeets the definition of a
29| stand-al one bar as provided in s. 386.203(12) shall receive a
30| suspension of the right to maintain a stand-al one bar in which
31| tobacco smoking is pernmitted, not to exceed 30 days, and shal

11
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be subject to a fine of not |ess than $500 or nore than
$2, 000; and
(d) For the fourth or subsequent violation, the vendor

shall be subject to a fine of not less than $500 or nore than

$2. 000, and any vendor that operates a business that neets the

definition of a stand-alone bar as provided in s. 386.203(12)

shall receive a 60-day suspension of the right to maintain a

st and- al one bar in which tobacco snoking is pernmtted and
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shall be subject to a fine of not |less than $500 or nore than
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$2,000 or revocation of the right to nmaintain a stand-al one

=
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bar in which tobacco snmoking is permtted.
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N

Section 8. This act shall take effect July 1, 2005.
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