F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1469 2005

1 A bill to be entitled

2 An act relating to public records and neetings exenptions

3 creating s. 497.172, F.S.; creating a public neetings

4 exenption for Board of Funeral, Cenetery, and Consuner

5 Servi ces neetings conducted for the exclusive purpose of

6 devel oping or reviewing |icensure exam nati on questions

7 and answers; creating a public neetings exenption for

8 probabl e cause panel neetings of the board; creating a

9 public records exenption for records relating to the
10 schedul i ng of inspections and speci al exam nati ons;
11 creating a public records exenption for records rel ating
12 to investigations, inspections, or exam nations in
13 process; creating a public records exenption for trade
14 secret information of |icensees and applicants; providing
15 for future review and repeal ; providing findings of public
16 necessity; providing a contingent effective date.
17
18| Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Section 497.172, Florida Statutes, is created
21| to read:
22 497.172 Public records exenptions; public neeting
23| exenptions.--
24 (1) EXAM NATI ON DEVELOPMENT MEETI NGS. - - Meeti ngs of nenbers
25| of the board, for the exclusive purpose of creating or review ng
26| |icensure exam nation questions or answers under this chapter,
27| are exenpt froms. 286.011 and s. 24(b), Art. | of the State
28| Constitution.
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29 (2) PROBABLE CAUSE PANEL MEETI NGS. -- Meetings of the

30| probable cause panel of the board pursuant to s. 497.153 are
31| exenpt froms. 286.011 and s. 24(b), Art. | of the State

32| Constitution.

33 (3) SCHEDULI NG OF | NSPECTI ONS AND EXAM NATI ONS. - - Recor ds

34| of the departnent that reveal the scheduling of inspections or

35| special exam nations under this chapter are confidential and
36| exenpt froms. 119.07(1) and s. 24(a), Art. | of the State
37| Constitution, until the schedul ed i nspections or speci al

38| exam nati ons have been initi ated.

39 (4) EXEMPTI ONS RELATI NG TO EXAM NATI ONS, | NSPECTI ONS, AND
40| | NVESTI GATI ONS. - -
41 (a) Except as otherwi se provided in this subsection,

42| information held by the departnent pursuant to a financia

43| exam nation or inspection conducted under this chapter is
44| confidential and exenpt froms. 119.07(1) and s. 24(a), Art. |

45| of the State Constitution, until the exam nation or inspection

46| is conpleted or ceases to be active.

47 (b) Except as otherwi se provided in this subsection,

48| information, including any consuner conplaint, held by the

49| departnent pursuant to an investigation of alleged unlicensed

50| practice in violation of this chapter is confidential and exenpt
51| froms. 119.07(1) and s. 24(a), Art. | of the State

52| Constitution, until the investigation or exam nation is

53| conpleted or ceases to be active.

54 (c) Conplaints against |icensees under this chapter,

55| investigative records of the departnent relating to the

56| departnent's investigation of the conplaint, and portions of the
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57| record of probable cause panel proceedings, if any, relating to

58| consideration and action concerning such conplaint shall be
59| confidential and exenpt froms. 119.07(1) and s. 24(a), Art. |
60| of the State Constitution, until 10 days after a finding of

61| probable cause is nmade pursuant to s. 497. 153.

62 (d) Notwi thstanding the confidentiality required by

63| paragraphs (a), (b), and (c), such informati on may be di scl osed

64| by the departnent as foll ows:

65 1. During and in furtherance of the investigation or

66| exam nation, the departnent may di sclose such information to

67| experts engaged by the departnment to assist in the investigation

68| or exam nation and to witnesses, potential w tnesses, or other

69| persons believed by the departnment to possi bly have know edge

70| pertinent to the investigation or exam nation, for the purpose

71| of obtaining such know edge from such w tnesses or persons.

72 2. To the probabl e cause panel of the board, for the

73| purpose of probable cause proceedi ngs pursuant to s. 497.153.

74 3. To any |l aw enforcenent agency or other governnent

75| agency, for investigation or other use by the agency in the

76| performance of its official duties and responsibilities.

77 4. |In response to a nedia inquiry concerning a specific

78| identified matter, the departnent may confirmthat it has the

79| specific matter inquired about under investigation.

80 5. Wien the departnent in the course of an investigation

81| wuncovers informati on of i medi ate and seri ous concern to the

82| public health, safety, or welfare, it nay dissenm nate such

83| infornation as it deens necessary for the public health, safety,

84| or welfare.

Page 3of 11

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1469 2005

85 (e) Information held by the departnent and nade

86| confidential and exenpt under paragraphs (a), (b), and (c) shal

87| remain confidential and exenpt froms. 119.07(1), and s. 24(a),
88| Art. | of the State Constitution after the departnment's
89| investigation or exam nation is conpleted or ceases to be active

90| and after probable cause of licensees is found if the departnent

91| submits the information to any | aw enforcenent agency or other

92| governnent adninistrative agency for further investigation of

93| matters within the jurisdiction of such other agency. Such

94| information shall remain exenpt and confidential froms.
95| 119.07(1) and s. 24(a), Art. | of the State Constitution until
96| that agency's investigation is conpleted or ceases to be active.

97 (f) Information held by the departnent and made

98| confidential and exenpt under paragraphs (a), (b), and (c) shal

99| remain confidential and exenpt froms. 119.07(1), and s. 24(a),

100 Art. | of the State Constitution after the departnent conpl etes

101| its investigation or exam nation or the investigation or

102| exam nation ceases to be active and after probabl e cause of

103| licensees is found if disclosure of the information woul d:
104 1. Jeopardize the integrity of another active

105 investigation or exan nation;

106 2. Reveal the identity of a confidential source; or
107 3. Reveal investigative or exam nation techniques or

108| procedures that the departnent has a reasonabl e good faith

109 belief will be utilized in future investigations or

110| exam nati ons.

111 (g) For purposes of this subsection, an investigation,
112| inspection, or exam nation shall be considered active so |ong as
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113| the investigation, inspection, or examnation is proceeding wth

114| reasonabl e dispatch and the agency has a reasonabl e good faith

115 belief that the investigation, inspection, or exam nation nay

116 lead to the filing of an adm nistrative, civil, or crimnal

117| proceeding or to the denial or conditional grant of an

118| application for license or other approval required under this

119 chapter.
120 (5) EXEMPTI ONS RELATED TO TRADE SECRETS. - - Records of the

121| departnent or board that reveal any trade secret of a |licensee

122| or applicant for |license or approval, under this chapter, as the

123| term "trade secret"” is defined in s. 812.081, are to the extent

124| of such trade secret information exenpt froms. 119.07(1) and s.
125 24(a), Art. | of the State Constitution.

126 (6) REVIEWAND REPEAL. --This section is subject to the
127| Open Governnent Sunset Review Act of 1995 in accordance with s.
128 119.15, and shall stand repeal ed on October 2, 2010, unl ess

129| reviewed and saved fromrepeal through reenactnent by the

130| Legislature.
131 Section 2. (1) The Legislature finds that it is a public
132| necessity that neetings of the Board of Funeral, Cenetery, and

133| Consuner Services for the exclusive purpose of devel opi ng or

134| reviewing licensure exam nation questions or answers under

135 chapter 497, Florida Statutes, be exenpted fromthe public

136 neeting requirenents of the laws of this state so board nenbers

137| may propose new questi ons and answers and engage in full and

138| free discussion concerning existing and proposed questi ons and

139 answers wi thout disclosing the guestions and answers to the

140 public. If such guestions and answers used or to be used on
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141| licensure exam nations are disclosed to the public, the

142| wuseful ness of such |licensure exam nations in assuring that

143| applicants have studied and | earned the entire body of know edge

144| necessary for the safe and conpetent practice of their intended

145| profession or occupati on under chapter 497, Florida Statutes,

146 wll be severely underm ned or elimnated, to the substanti al

147| detrinment of the public health, safety, and welfare.

148 (2) The Legislature finds that it is a public necessity

149| that neetings of the probabl e cause panel of the board under

150 chapter 497, Florida Statutes, be exenpted fromthe public

151| neeting requirenents of the laws of the state so panel nenbers

152 may discuss with staff of the Departnent of Health the nature

153 and strength of the cases and evi dence bei ng presented, whether

154 further investigation is needed and the nature of such

155 investigation, and investigative and exani nati on techni gues and

156 nethods without disclosing such infornation to the public. If

157| such probabl e cause panel neetings are open to the public, the

158| wuseful ness of such neetings in conducting further

159 investigations, wthout the subjects of such further

160| investigations knowi ng nmuch or all of the department's

161| investigative know edge about the case and what additi onal

162| investigation has been requested, will be thwarted and

163| frustrated to the substantial detrinment of the public health,

164| safety, and welfare.

165 (3) The Legislature finds that it is a public necessity

166| that records of the departnent that reveal the scheduling of

167| inspections or special exam nations under chapter 497, Florida

168| Statutes, be exenpted fromthe public records |aws of the state
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169| until the schedul ed i nspections or special exam nations have

170 been initiated so the departnent may schedul e i nspections or

171| special exan nations w thout disclosing such schedules to the

172| public. If licensees are able to learn in advance when they are

173| schedul ed to be inspected or subject to special exam nation,

174| they are enabled to hide, destroy, or alter records that m ght

175| disclose violations of chapter 497, Florida Statutes, cause a

176| tenporary change in their nethods of operation of their business

177| in order to conceal their usual npbdes of operation that m ght be

178 in violation of chapter 497, Florida Statutes, or cause

179| enployees with informati on about a violation by the |icensee to

180 be tenporarily reassigned so as to reduce the chance they ni ght

181 talk to the inspector or exan ner about the natter to the

182| substantial detrinent of the public health, safety, and welfare.

183 (4)(a) The Legislature finds that it is a public necessity

184| that information, including any consuner conplaint, held by the

185| departnent in furtherance of an investigation of unlicensed

186| activity, an inspection, or a financial exam nation of a

187| licensee conducted under chapter 497 , Florida Statutes, be nade

188| confidential and exenpt fromthe public records |aws of the

189| state until the investigation, inspection, or exam nation is

190 conpleted or ceases to be active. |If subjects of investigation,

191| inspection, or examnation are able to | earn of the existence or

192| nature of the investigation, inspection, or exam nation or,

193| knowi ng of such existence or nature, to learn the departnent's

194 know edge or plan concerning the natter, the subjects nmay be

195 able to frustrate and thwart the proper and |egitinate

196| investigative or exam nation processes and nechani snms of the
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197| departnent by destroying, concealing, or altering evidence, by

198| tailoring the subject's statenents or testinony to the

199 departnent to take advantage of gaps in the departnent's

200 investigative know edge, or intimdating or corrupting

201| witnesses, to the substantial detrinent of the public health,

202| safety, and wel fare.

203 (b) The Legislature finds that it is a public necessity

204| that records of conplaints against |icensees, records of the

205| departnent relating to investigation of the conplaint, and the

206| portions of the record of probabl e cause panel proceedi nhgs under

207| chapter 497, Florida Statutes, be exenpted fromthe public

208| records |laws of the state until 10 days after a finding of

209| probable cause is nade. The confidentiality of such records is

210| necessary to protect the good reputation and busi ness of

211| licensees fromunfair damage that woul d otherwi se result from

212| disclosures regarding conplaints that are found to be w thout

213| sufficient nerit as to justify formal disciplinary action.

214 (c) The Legislature finds that it is a public necessity

215| that informati on nmade confidential and exenpt under paragraphs

216| (a) and (b) continue to remain confidential and exenpt fromthe

217| public records laws of the state after the departnent's

218| investigation or examnation is conpleted or ceases to be active

219| and after probable cause of |licensees is found if the departnent

220 submts the infornmation to any | aw enforcenent or other

221| governnent adm nistrative agency for further investigation of

222 matters within the jurisdiction of such other agency until that

223| agency's investigation is conpleted or ceases to be active. If

224| such infornmation is disclosed to the public, subjects of
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225| investigation by such other agencies nay be able to frustrate or

226| thwart such other investigations by the nethods identified in

227| paragraph (a).

228 (d) The Legislature finds that it is a public necessity

229| that infornation nade confidential and exenpt under paragraphs

230| (a) and (b) continue to renain exenpt fromthe public records

231| laws of the state after the departnent's investigation or

232| exam nation is conpleted or ceases to be active and after

233| probable cause of licensees is found to the extent such

234| disclosure would jeopardize the integrity of another active

235| investigation or exam nation of the departnent. |f such

236 infornmation is disclosed to the public, subjects of such other

237| investigations are able to frustrate or thwart such other

238| investigations by the nethods identified in paragraph (a).

239 (e) The Legislature finds that it is a public necessity

240| that such informati on nade confidential and exenpt under

241| paragraphs (a) and (b) continue to remain exenpt fromthe public

242| records laws of the state after the departnent's investigation

243| or exam nation is conpleted or ceases to be active and after a

244| finding of probable cause of licensees is found to the extent

245| that disclosure would reveal the identity of a confidential

246| source. If such infornation is disclosed to the public, the

2471 willingness of such confidential sources to cone forward and

248| provide information on violations of the |aws of the state would

249| likely be elimnated to the substantial detrinment of the

250| enforcenent of the | aws of the state.

251 (f) The Legislature finds that it is a public necessity

252| that such records continue to renain exenpt fromthe public
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253| records |laws of the state after the investigati on or exan nati on

254| is conpleted or ceases to be active and after there is a finding

255| of probable cause as to a licensee to the extent that disclosure

256 would reveal investigative or exam nation techni ques or

257| procedures that the departnent has reasonabl e good faith belief

258 will be utilized in future investigations or examnations. |f

259 such information is disclosed to the public, subjects of other

260| investigations by the departnent may be able to thwart or

261| frustrate the proper enforcenent of the laws of this state.

262 (5) The Legislature finds that it is a public necessity

263| that trade secrets of applicants and |icensees under chapter

264| 497, Florida Statutes, be exenpt fromthe public records | aws of

265| this state in order to allow effective and efficient regul ation

266| under chapter 497, Florida Statues, w thout unfairly exposing

267| applicants and licensees to the unfair |oss of their trade

268| secrets. The Legislature finds that it is necessary for the

269| departnent and the board to be given access to trade secret

270 infornmation of applicants and |icensees in order for the

271| departnent and board to performtheir assigned responsibilities

272| in evaluating applications, conducting financial exam nations,

273| and investigating conplaints. Such trade secret infornation may

2741 include, but is not limted to: existing or proposed interna

275| business processes and procedures of applicants or |icensees

276| that such applicants or |licensees believe provide themwth a

277| significant conmercial advantage over conpetitors; lists of

278| suppliers and terns of contracts negotiated with such suppliers

279| that applicants or |licensees believe provide thema conpetitive

280| advantage; and busi ness plans of applicants or |icensees that,
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281| if publicly disclosed, would allow conpetitors to frustrate or

282| counter such plans. The Legislature further finds that it is

283| necessary fromtine to tine for the departnent and the board to

284| make record of such trade secret information for the purpose of

285| communi cating such informati on anong departnent staff or board

286| nenbers having responsibilities regardi ng eval uating

287| applications or conducting investigations and exam nati ons. The

288| Legislature finds that the | oss of such trade secrets woul d work

289 to the substantial detrinment of residents of this state in

290| reduci ng useful and beneficial innovation and inprovenents in

291| products and services and prices offered to such residents.
292 Section 3. This act shall take effect Cctober 1, 2005, if
293| HB 529 or substantially simlar legislation is adopted in the

294| sane |l egislative session or an extension thereof and becones a
295| | aw
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