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HOUSE AMENDMENT

Bill No. CS/CS/CS/SB 1476
Amendnent No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representati ve(s) Galvano offered the foll ow ng:

Amendnent (with title anmendnent)
On page 2, line(s) 2,
renove: everything after the enacting cl ause

and insert:
Section 1. Departnent of Children and Fam |y Services;

procurenent of contractual services; contract managenent. - -
(1) DEFINITIONS. --As used in this section, the term
(a) "Contract nmanager" neans the departnent enpl oyee who

is responsible for enforcing the conpliance with adni nistrative

and programmatic terns and conditions of a contract. The

contract manager is the primary point of contact through which

all contracting information fl ows between the departnent and the
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contractor. The contract nanager is responsible for day-to-day

contract oversight, including approval of contract deliverables

and i nvoices. Al actions related to the contract shall be

initiated by or coordinated with the contract manager. The

contract manager namintains the official contract files.

(b) "Contract nonitor" neans the departnent enpl oyee who

is responsible for observing, recording, and reporting to the

contract manager and ot her desighated entities the infornation

necessary to assist the contract manager and program nanagenment

in determ ning whether the contractor is in conpliance with the

adm nistrative and progranmatic terns and conditions of the

contract.

(c) "Departnent" neans the Departnent of Children and

Fam |y Services.
(2) PROCUREMENT OF COVMODI TI ES AND CONTRACTUAL SERVI CES. - -
(a) Notwithstanding section 287.057(5)(f)13., Florida

St at ut es, whenever the departnent intends to contract with a

public postsecondary institution to provide a service, the

departnent nust allow all public postsecondary institutions in

this state that are accredited by the Southern Associ ati on of

Col | eges and Schools to bid on the contract. Thereafter,

notw t hst andi ng any other provision to the contrary, if a public

post secondary institution intends to subcontract for any service

awarded in the contract, the subcontracted service must be

procured by conpetitive procedures.

(b) Wien it is in the best interest of a defined segnent

of its consuner popul ation, the departnent nay conpetitively
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procure and contract for systens of treatnent or service that

involve nultiple providers, rather than procuring and

contracting for treatnent or services separately from each

participating provider. The departnent nust ensure that al

providers that participate in the treatnent or service system

neet all applicable statutory, regulatory, service-quality, and

cost-control requirenents. If other governnental entities or

units of special purpose governnent contribute matching funds to

t he support of a given systemof treatnent or service, the

departnent shall formally request information fromthose funding

entities in the procurenent process and nay take the infornmation

received into account in the selection process. If a |oca

governnment contributes natching funds to support the system of

treatment or contracted service and if the match constitutes at

| east 25 percent of the value of the contract, the departnent

shall afford the governnental match contributor an opportunity

to nane an enpl oyee as one of the persons required by section

287.057(17), Florida Statutes, to evaluate or negotiate certain

contracts, unless the departnent sets forth in witing the

reason why the inclusion would be contrary to the best interest

of the state. Any enpl oyee so naned by the governnental natch

contributor shall qualify as one of the persons required by

section 287.057(17), Florida Statutes. A governnental entity or

unit of special purpose governnent may not nane an enpl oyee as

one of the persons required by section 287.057(17), Florida

Statutes, if it, or any of its political subdivisions, executive

agenci es, or special districts, intends to conpete for the
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contract to be awarded. The governnental funding entity or

contri butor of matching funds nmust conply with all procurenent

procedures set forth in section 287.057, Florida Statutes, when

appropri ate and required.

(c) The departnent may procure and contract for or provide

assessnent and case- managenent services i ndependently from

treat nent servi ces.
(3) CONTRACT- MANAGEMENT REQUI REMENTS AND PROCESS. - - The

Departnent of Children and Fam |y Services shall review the tine

period for which the departnent executes contracts and shal

execute nultiyear contracts to nmake the nost efficient use of

the resources devoted to contract processing and executi on.

Whenever the departnent chooses not to use a nultiyear contract,

a justification for that decision nust be contained in the
contract. Notw thstandi ng section 287.057(15), Florida Statutes,

the departnment is responsible for establishing a contract-

managenent process that requires a nenber of the departnent's

Seni or Managenent or Sel ect Exenpt Service to assign in witing

the responsibility of a contract to a contract nanager. The

departnent shall nmintain a set of procedures describing its

contract- managenent process which nmust mninmally include the

follow ng requirenents

(a) The contract manager shall nmaintain the official

contract file throughout the duration of the contract and for a

period not less than 6 years after the term nation of the

contract.
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(b) The contract nanager shall review all invoices for

conpliance with the criteria and paynent schedul e provi ded for

in the contract and shall approve paynent of all invoices before

their transm ssion to the Departnent of Financial Services for

paynent .
(c) The contract manager shall mai ntain a schedul e of

paynents and total anmounts di sbursed and shall periodically

reconcile the records with the state's official accounting

records.

(d) For contracts involving the provision of direct client

services, the contract nanager shall periodically visit the

physi cal | ocation where the services are delivered and speak

directly to clients receiving the services and the staff

responsi ble for delivering the services.

(e) The contract manager shall neet at |east once a nonth

directly with the contractor's representative and maintain

records of such neetings.

(f) The contract manager shall periodically docunent any

di fferences between the required perfornmance neasures and the

actual performance neasures. If a contractor fails to neet and

conply with the performance neasures established in the

contract, the departnment may all ow a reasonabl e period for the

contractor to correct perfornance deficiencies. |If performance

deficiencies are not resolved to the satisfaction of the

departnment within the prescribed tinme, and if no extenuating

ci rcunst ances can be docunmented by the contractor to the

departnent's satisfaction, the departnent nust term nate the
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contract. The departnent may not enter into a new contract with

that sanme contractor for the services for which the contract was

previously termnated for a period of at |east 24 nonths after

the date of termnation. The contract nmnager shall obtain and

enforce corrective-action plans, if appropriate, and naintain

records regarding the conpletion or failure to conplete

corrective-action itens.

(g) The contract manager shall docunent any contract

nodi fi cations, which shall include recordi ng any contract

anendnents as provided for in this section.

(h) The contract manager shall be properly trai ned before

bei ng assigned responsibility for any contract.
(4) CONTRACT MONI TORI NG REQUI REMENTS AND PRCCESS. - - The

departnent shall establish contract nonitoring units staffed by

career service enployees who report to a nenber of the Sel ect

Exenpt Service or Senior Minagenent Service and who have been

properly trained to performcontract nonitoring, with at |east

one nenber of the contract nonitoring unit possessing specific

knowl edge and experience in the contract's program area. The

departnent shall establish a contract-nonitoring process that

must include, but need not be linmted to, the foll ow ng

requi renents:

(a) Performng a risk assessnent at the start of each

fiscal year and preparing an annual contract nonitoring schedul e

that includes consideration for the level of risk assigned. The

departnment nay nonitor any contract at any tine regardl ess of

814009

5/ 2/ 2005 4:21:56 PM
Page 6 of 40




149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

HOUSE AMENDMENT

Bill No. CS/CS/CS/SB 1476
Amendnent No. (for drafter’s use only)

whet her such nonitoring was originally included in the annua

contract-nonitoring schedul e.

(b) Preparing a contract nonitoring plan, including

sanpling procedures, before performng on site nonitoring at

external |ocations of a service provider. The plan nmust include

a description of the progranmatic, fiscal, and adm nistrative

conponents that will be nonitored on site. |If appropriate,

clinical and therapeutic conponents nmay be incl uded.

(c) Conducting anal yses of the perfornance and conpli ance

of an external service provider by neans of desk reviews if the

external service provider will not be nonitored on site during a

fiscal year.

(d) Unless the departnent sets forth in witing the need

for an extension, providing a witten report presenting the

results of the nonitoring within 30 days after the conpl eti on of

the on-site nonitoring or desk review.

(e) Devel oping and nmintaining a set of procedures

descri bing the contract-nonitoring process.

Section 2. Section 402.73, Florida Statutes, is anended to
read:

402.73 Contracting and performance standards.--
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services—
(1)EAH The Departnent of Children and Family Services

shal |l adopt, by rule, provisions for including inits contracts
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i ncrenental penalties to be inposed by its contract managers on
a service provider due to the provider's failure to conply with
a requirenment for corrective action. Any financial penalty that
i's inposed upon a provider may not be paid from funds bei ng used
to provide services to clients, and the provider nay not reduce
t he amount of services being delivered to clients as a net hod
for offsetting the inpact of the penalty. If a financial penalty
is inposed upon a provider that is a corporation, the departnent
shall notify, at a mininum the board of directors of the
corporation. The departnent may notify, at its discretion, any
addi tional parties that the departnment believes nay be hel pful
in obtaining the corrective action that is being sought.
Further, the rules adopted by the departnent nust include
provi sions that permt the departnent to deduct the financia
penal ties fromfunds that woul d otherw se be due to the
provi der, not to exceed 10 percent of the anmpunt that otherw se
woul d be due to the provider for the period of nonconpliance. I|f
t he departnent inposes a financial penalty, it shall advise the
provider in witing of the cause for the penalty. A failure to
i ncl ude such deductions in a request for paynment constitutes a
ground for the department to reject that request for paynent.
The renedies identified in this subsection do not limt or
restrict the departnent's application of any other renedy
available to it in the contract or under |law. The renedies
described in this subsection may be cunul ative and may be
assessed upon each separate failure to conply with instructions

fromthe departnent to conplete corrective action.
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(8)—The departnent—shall develop-standards—of conduct—and

e diccinli : or i | hicl
L ficall I I . .
L bilities.

must

(2)69)> The Agency for Persons with Disabilities departrent

i npl enent systens and controls to ensure financial

integrity and service provision quality in the devel opnent al

servi ces Medicaid waiver service system
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L der. | I . I Lified L d . I
service—distriet—

(3)xH- The departnment shall include in its standard
contract docunent a requirenent that any state funds provi ded
for the purchase of or inprovenents to real property are
contingent upon the contractor or political subdivision granting
to the state a security interest in the property at least to the
amount of the state funds provided for at least 5 years fromthe
date of purchase or the conpletion of the inprovenents or as
further required by law. The contract nust include a provision
that, as a condition of receipt of state funding for this
pur pose, the provider agrees that, if it disposes of the
property before the department's interest is vacated, the

provider will refund the proportionate share of the state's

initial investnent, as adjusted by depreciation.
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44— A contractaey—+nckude cost-nevtral—performance—
basedinecentivesthat ey vary accordi-ngtothe extenta
provi-der—achievesor surpasses—the perfornance standards—set
forth in the contract. Such incentives nmay be weighted
proportionally to reflect the extent to which the providerhas
| Y e : | Y
contractualrequirerents—andthe departrent- s perforrance
standards—

(4) 35 Nothing contained in chapter 287 shall require
conpetitive bids for health services invol ving exam nation
di agnosi s, or treatnent.

Section 3. Section 409.1671, Florida Statutes, is anended
to read:

409. 1671 Foster care and rel ated services; outsourcing
prvatizatien. - -

(1)(a) It is the intent of the Legislature that the
Departnent of Children and Fam |y Services shall outsource

prvatize the provision of foster care and rel ated services
statewide. It is further the Legislature's intent to encourage
comuni ties and ot her stakeholders in the well-being of children
to participate in assuring that children are safe and well -
nurtured. However, while recogni zing that sonme |ocal governnments
are presently funding portions of certain foster care and

rel ated services prograns and nay choose to expand such funding
in the future, the Legislature does not intend by its

out sour ci ng prvatizatien of foster care and rel ated services
that any county, nunicipality, or special district be required
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to assist in funding prograns that previously have been funded
by the state. Counties that provide children and famly services
with at |east 40 |icensed residential group care beds by July 1,
2003, and provide at least $2 million annually in county genera
revenue funds to supplenent foster and famly care services
shall continue to contract directly with the state and shall be
exenpt fromthe provisions of this section. Nothing in this
par agr aph prohibits any county, municipality, or special
district fromfuture voluntary funding participation in foster
care and related services. As used in this section, the term
"out source" “privatize~ nmeans to contract with conpetent,
communi ty- based agenci es. The departnent shall submt a plan to
acconpl i sh outsourcing prvatizatioen statew de, through a
conpetitive process, phased in over a 3-year period beginning

January 1, 2000. This plan nust be devel oped with | ocal
comunity participation, including, but not limted to, input
from comuni ty-based providers that are currently under contract
with the department to furnish conmunity-based foster care and
related services, and nust include a nethodol ogy for determ ning
and transferring all available funds, including federal funds
that the provider is eligible for and agrees to earn and that
portion of general revenue funds which is currently associ ated
with the services that are being furnished under contract. The
nmet hodol ogy nust provide for the transfer of funds appropriated
and budgeted for all services and prograns that have been

i ncorporated into the project, including all managenent, capital

(including current furniture and equi pnent), and adm nistrative

814009

5/ 2/ 2005 4:21:56 PM
Page 16 of 40




417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443

HOUSE AMENDMENT

Bill No. CS/CS/CS/SB 1476

Amendnent No. (for drafter’s use only)

funds to acconplish the transfer of these prograns. This

met hodol ogy must address expected workload and at |east the 3
previ ous years' experience in expenses and workload. Wth

respect to any district or portion of a district in which

out sour ci ng prvatizatien cannot be acconplished within the 3-
year tinmeframe, the departnment nmust clearly state in its plan

t he reasons the tinefrane cannot be nmet and the efforts that
shoul d be nade to renediate the obstacles, which may include
alternatives to total outsourcing prvatizatien, such as public-
private partnerships. As used in this section, the term"rel ated

services" includes, but is not limted to, famly preservation,
i ndependent |iving, energency shelter, residential group care,
foster care, therapeutic foster care, intensive residential
treatnment, foster care supervision, case nmanagenent,
post pl acenment supervi sion, permanent foster care, and famly
reuni fication. Unless otherwi se provided for, the state attorney
shall provide child welfare | egal services, pursuant to chapter
39 and ot her relevant provisions, in Pinellas and Pasco
Counties. Wen a private nonprofit agency has received case
managenent responsibilities, transferred fromthe state under
this section, for a child who is sheltered or found to be
dependent and who is assigned to the care of the outsourcing

prvatizatioen project, the agency may act as the child's
guardi an for the purpose of registering the child in school if a

parent or guardian of the child is unavailable and his or her
wher eabout s cannot reasonably be ascertained. The private

nonprofit agency may al so seek energency nedi cal attention for
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444| such a child, but only if a parent or guardian of the child is
445| wunavail abl e, his or her whereabouts cannot reasonably be
446| ascertained, and a court order for such energency nedical
447| services cannot be obtai ned because of the severity of the
448| energency or because it is after normal working hours. However,
449| the provider may not consent to sterilization, abortion, or
450 termnation of life support. If a child s parents' rights have
451| been term nated, the nonprofit agency shall act as guardi an of
452 the child in all circunstances.
453 (b) It is the intent of the Legislature that the
454| departnent will continue to work towards full outsourcing
455| prvatizatien in a manner that assures the viability of the
456| comunity-based system of care and best provides for the safety

457| of children in the child protection system To this end, the

458| departnent is directed to continue the process of outsourcing
459 | prvati-zi-ng services in those counties in which signed startup
460| contracts have been executed. The departnent may al so conti nue

461| to enter into startup contracts with additional counties.

462| However, no services shall be transferred to a conmunity-based
463| care |lead agency until the departnent, in consultation with the
464| local conmmunity alliance, has determ ned and certified in

465 witing to the Governor and the Legislature that the district is
466| prepared to transition the provision of services to the | ead
467| agency and that the | ead agency is ready to deliver and be

468| accountable for such service provision. In making this

469| determ nation, the departnment shall conduct a readi ness

470| assessnent of the district and the | ead agency.
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1. The assessnent shall eval uate the operational readiness
of the district and the | ead agency based on:

a. A set of uniformcriteria, devel oped in consultation
Wth currently operating conmunity-based care | ead agenci es and
reflecting national accreditation standards, that eval uate
programmati c, financial, technical assistance, training and
or gani zati onal conpetencies; and

b. Local criteria reflective of the | ocal conmunity-based
care design and the community alliance priorities.

2. The readi ness assessnent shall be conducted by a joint
team of district and | ead agency staff with direct experience
with the start up and operation of a community-based care
service program and representatives fromthe appropriate
community alliance. Wthin resources available for this purpose,
the departnent may secure outside audit expertise when necessary
to assist a readi ness assessnent team

3. Upon conpletion of a readi ness assessnent, the
assessnment team shall conduct an exit conference with the
district and | ead agency staff responsible for the transition.

4. Wthin 30 days following the exit conference with staff
of each district and | ead agency, the secretary shall certify in
witing to the Governor and the Legislature that both the
district and the | ead agency are prepared to begin the
transition of service provision based on the results of the
readi ness assessnment and the exit conference. The docunent of
certification must include specific evidence of readi ness on

each el enent of the readiness instrunent utilized by the
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assessnent teamas well as a description of each el enent of
readi ness needi ng i nprovenent and strategi es being inplenented
t o address each one.

(c) The Auditor General and the O fice of Program Policy
Anal ysi s and Governnment Accountability (OPPAGA), in consultation
with The Child Welfare League of Anerica and the Louis de |la
Parte Florida Mental Health Institute, shall jointly review and
assess the departnent’'s process for determning district and
| ead agency readi ness.

1. The review nust, at a mninmum address the
appropri ateness of the readiness criteria and instrunents
applied, the appropriateness of the qualifications of
participants on each readi ness assessnent team the degree to
whi ch the departnent accurately determ ned each district and
| ead agency's conpliance with the readiness criteria, the
gquality of the technical assistance provided by the departnent
to a | ead agency in correcting any weaknesses identified in the
readi ness assessnent, and the degree to which each | ead agency
overcane any identified weaknesses.

2. Reports of these reviews nust be submtted to the
appropri ate substantive and appropriations comrittees in the
Senat e and the House of Representatives on March 1 and Septenber
1 of each year until full transition to community-based care has
been acconplished statew de, except that the first report nust
be submtted by February 1, 2004, and nust address all readiness

activities undertaken through June 30, 2003. The perspectives of
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all participants in this review process nust be included in each
report.

(d) In communities where econoni c or denographic
constraints nmake it inpossible or not feasible to conpetitively
contract with a | ead agency, the departnent shall devel op an
alternative plan in collaboration with the local conmunity
al liance, which may include establishing innovative geographica
configurations or consortia of agencies. The plan nust detai
how t he community will continue to inplenent comrunity-based
care through conpetitively procuring either the specific
conponents of foster care and rel ated services or conprehensive
services for defined eligible populations of children and
famlies fromqualified |licensed agencies as part of its efforts
to develop the local capacity for a comunity-based system of
coordi nated care. The plan nust ensure | ocal control over the
managenent and admi nistration of the service provision in
accordance wth the intent of this section and may i ncl ude
recogni zed best busi ness practices, including sone form of
public or private partnerships.

(e) As used in this section, the term"eligible | ead
comuni ty- based provider" neans a single agency with which the
departnment shall contract for the provision of child protective
services in a community that is no smaller than a county. The
secretary of the departnent may authorize nore than one eligible
| ead conmunity-based provider within a single county when to do

so Wil result in nore effective delivery of foster care and
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rel ated services. To conpete for an outsourcing a—prvatization
project, such agency nust have:

1. The ability to coordinate, integrate, and nanage al
child protective services in the designated community in
cooperation with child protective investigations.

2. The ability to ensure continuity of care fromentry to
exit for all children referred fromthe protective investigation
and court systens.

3. The ability to provide directly, or contract for
through a | ocal network of providers, all necessary child
protective services. Such agencies should directly provide no
nmore than 35 percent of all child protective services provided.

4. The willingness to accept accountability for neeting
t he outcones and performance standards related to child
protective services established by the Legislature and the
Federal Covernnent.

5. The capability and the willingness to serve al
children referred to it fromthe protective investigation and
court systens, regardless of the level of funding allocated to
the community by the state, provided all related funding is
transferred.

6. The willingness to ensure that each individual who
provi des child protective services conpletes the training
required of child protective service workers by the Departnent
of Children and Fam |y Servi ces.

7. The ability to maintain eligibility to receive al

federal child welfare funds, including Title IV-E and | V-A
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funds, currently being used by the Departnent of Children and
Fam |y Services.

8. Witten agreenents with Healthy Famlies Florida | ead
entities in their community, pursuant to s. 409. 153, to pronote
cooperative planning for the provision of prevention and
i ntervention services.

9. A board of directors, of which at |east 51 percent of
t he menbership is conprised of persons residing in this state.

O the state residents, at |east 51 percent nust al so reside
within the service area of the | ead community-based provider

(f)1. The Legislature finds that the state has
traditionally provided foster care services to children who have
been the responsibility of the state. As such, foster children
have not had the right to recover for injuries beyond the
[imtations specified in s. 768.28. The Legislature has
determ ned that foster care and rel ated services need to be
out sour ced p+ivatized pursuant to this section and that the
provi sion of such services is of paranount inportance to the

state. The purpose for such outsourcing prvatizatien is to
i ncrease the |level of safety, security, and stability of

children who are or becone the responsibility of the state. One
of the conponents necessary to secure a safe and stable
environment for such children is that private providers maintain
liability insurance. As such, insurance needs to be avail able
and remai n avail able to nongovernnental foster care and rel ated
services providers without the resources of such providers being

significantly reduced by the cost of maintaining such insurance.
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2. The Legislature further finds that, by requiring the
follow ng mnimm | evels of insurance, children in outsourced
pvatized-foster care and related services will gain increased
protection and rights of recovery in the event of injury than
provided for in s. 768.28.

(g) In any county in which a service contract has not been

execut ed by Decenber 31, 2004, the departnent shall ensure
access to a nodel conprehensive residential services program as
described in s. 409.1677 which, w thout inposing undue
financial, geographic, or other barriers, ensures reasonable and
appropriate participation by the famly in the child s program
1. In order to ensure that the programis operational by
Decenber 31, 2004, the departnent nust, by Decenber 31, 2003,
begin the process of establishing access to a programin any
county in which the departnent has not either entered into a
transition contract or approved a community plan, as described

i n paragraph (d), which ensures full outsourcing prvatizatioen
by the statutory deadline.

2. The program nust be procured through a conpetitive
process.

3. The Legislature does not intend for the provisions of
this paragraph to substitute for the requirenent that ful
conversion to comunity-based care be acconpli shed.

(h) Oher than an entity to which s. 768.28 applies, any
eligible | ead community-based provider, as defined in paragraph
(e), or its enployees or officers, except as otherw se provided

in paragraph (i), nmust, as a part of its contract, obtain a
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m nimum of $1 million per claim$3 mllion per incident in
general liability insurance coverage. The eligible | ead
comuni ty- based provider nmust also require that staff who
transport client children and famlies in their personal
autonobiles in order to carry out their job responsibilities
obtain mninmmbodily injury liability insurance in the anount
of $100, 000 per claim $300,000 per incident, on their personal
autonobiles. In any tort action brought against such an eligible
| ead communi ty-based provider or enployee, net econom c danages
shall be limted to $1 nmillion per liability claimand $100, 000
per autonobile claim including, but not limted to, past and
future nedi cal expenses, wage |oss, and | oss of earning
capacity, offset by any collateral source paynent paid or
payable. In any tort action brought agai nst such an eligible
| ead conmunity-based provider, noneconomnm ¢ damages shall be
[imted to $200,000 per claim A clains bill nmay be brought on
behal f of a claimnt pursuant to s. 768.28 for any anount
exceeding the limts specified in this paragraph. Any offset of
col l ateral source paynents made as of the date of the settlenent
or judgnment shall be in accordance with s. 768.76. The | ead
comuni ty- based provider shall not be liable in tort for the
acts or omssions of its subcontractors or the officers, agents,
or enpl oyees of its subcontractors.

(i) The liability of an eligible | ead conmunity-based
provi der described in this section shall be exclusive and in
pl ace of all other liability of such provider. The sane

immunities fromliability enjoyed by such providers shall extend
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as well to each enpl oyee of the provider when such enpl oyee is
acting in furtherance of the provider's business, including the
transportation of clients served, as described in this
subsection, in privately owned vehicles. Such inmunities shal
not be applicable to a provider or an enpl oyee who acts in a
cul pably negligent manner or with willful and wanton disregard
or unprovoked physi cal aggressi on when such acts result in
injury or death or such acts proxi mately cause such injury or
deat h; nor shall such immunities be applicable to enpl oyees of
t he sanme provider when each is operating in the furtherance of
the provider's business, but they are assigned prinmarily to
unrel ated works within private or public enploynent. The sane
i mmunity provisions enjoyed by a provider shall also apply to
any sole proprietor, partner, corporate officer or director,
supervi sor, or other person who in the course and scope of his
or her duties acts in a nanagerial or policynmaking capacity and
t he conduct that caused the alleged injury arose wthin the
course and scope of those managerial or policymaking duties.
Cul pabl e negligence is defined as reckless indifference or
grossly careless disregard of human |ife.

(j) Any subcontractor of an eligible | ead conmunity-based
provi der, as defined in paragraph (e), which is a direct
provi der of foster care and related services to children and
famlies, and its enpl oyees or officers, except as otherw se

provided in paragraph (i), nust, as a part of its contract,

obtain a minimumof $1 mllion per claim$3 mllion per incident
in general liability insurance coverage. The subcontractor of an
814009

5/ 2/ 2005 4:21:56 PM
Page 26 of 40




685
686
687
688
689
690
691
692
693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709
710
711

HOUSE AMENDMENT

Bill No. CS/CS/CS/SB 1476
Amendnent No. (for drafter’s use only)
eligible |l ead community-based provider nust al so require that
staff who transport client children and famlies in their
personal autonobiles in order to carry out their job
responsibilities obtain mninmumbodily injury liability
i nsurance in the amount of $100,000 per claim $300,000 per
i ncident, on their personal autonobiles. In any tort action
br ought agai nst such subcontractor or enpl oyee, net economc
damages shall be limted to $1 million per liability claimand
$100, 000 per autonobile claim including, but not limted to,
past and future nedical expenses, wage |oss, and | oss of earning
capacity, offset by any collateral source paynent paid or
payable. In any tort action brought agai nst such subcontractor,
noneconom ¢ damages shall be limted to $200,000 per claim A
clains bill may be brought on behalf of a clainmant pursuant to
s. 768.28 for any ambunt exceeding the limts specified in this
par agraph. Any offset of collateral source paynents made as of
the date of the settlenent or judgnent shall be in accordance
with s. 768. 76.

(k) The liability of a subcontractor of an eligible |ead
communi ty- based provider that is a direct provider of foster
care and related services as described in this section shall be
exclusive and in place of all other liability of such provider.
The sane inmmunities fromliability enjoyed by such subcontractor
provi der shall extend as well to each enpl oyee of the
subcontract or when such enpl oyee is acting in furtherance of the
subcontractor's business, including the transportation of

clients served, as described in this subsection, in privately
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owned vehicles. Such immunities shall not be applicable to a
subcontractor or an enpl oyee who acts in a cul pably negligent
manner or with willful and wanton di sregard or unprovoked
physi cal aggressi on when such acts result in injury or death or
such acts proximately cause such injury or death; nor shall such
immunities be applicable to enployees of the sanme subcontractor
when each is operating in the furtherance of the subcontractor's
busi ness, but they are assigned primarily to unrel ated works
within private or public enploynent. The sanme i munity
provi sions enjoyed by a subcontractor shall also apply to any
sol e proprietor, partner, corporate officer or director,
supervi sor, or other person who in the course and scope of his
or her duties acts in a nanagerial or policynmaking capacity and
the conduct that caused the alleged injury arose within the
course and scope of those managerial or policymaking duties.
Cul pabl e negligence is defined as reckless indifference or
grossly careless disregard of human life.

(1) The Legislature is cognizant of the increasing costs
of goods and services each year and recogni zes that fixing a set
anount of conpensation actually has the effect of a reduction in
conpensati on each year. Accordingly, the conditional limtations
on damages in this section shall be increased at the rate of 5
percent each year, prorated fromthe effective date of this
paragraph to the date at which danmages subject to such
[imtations are awarded by final judgnent or settlenent.

(2)(a) The departnment may contract for the delivery,

adm ni stration, or managenent of protective services, the
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services specified in subsection (1) relating to foster care,
and other related services or prograns, as appropriate. The
departnment shall retain responsibility for the quality of
contracted services and prograns and shall ensure that services
are delivered in accordance with applicable federal and state
statutes and regul ati ons. The departnment nust adopt witten
policies and procedures for nonitoring the contract for delivery
of services by | ead community-based providers. These policies
and procedures nust, at a mninum address the eval uation of
fiscal accountability and program operations, including provider
achi evenent of perfornmance standards, provider nonitoring of
subcontractors, and tinely foll omup of corrective actions for
significant nonitoring findings related to providers and
subcontractors. These policies and procedures nust al so include
provi sions for reducing the duplication of the departnent’'s
program nonitoring activities both internally and with other
agencies, to the extent possible. The departnment's witten
procedures nmust ensure that the witten findings, conclusions,
and recomendati ons fromnonitoring the contract for services of
| ead conmunity-based providers are conmunicated to the director
of the provider agency as expeditiously as possible.

(b) Persons enpl oyed by the departnent in the provision of
foster care and rel ated services whose positions are being

out sour ced under p+rivatizedpursyant—toe this statute shall be

given hiring preference by the provider, if provider

qgualifications are net.
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(3)(a) In order to help ensure a seam ess child protection
system the departnent shall ensure that contracts entered into
wi th community-based agencies pursuant to this section include
provisions for a case-transfer process to determ ne the date
that the community-based agency will initiate the appropriate
services for a child and fam|ly. This case-transfer process mnust
clearly identify the closure of the protective investigation and
the initiation of service provision. At the point of case
transfer, and at the conclusion of an investigation, the
departnent nust provide a conplete summary of the findings of
the investigation to the community-based agency.

(b) The contracts nmust al so ensure that each conmunity-
based agency shall furnish information on its activities in al
cases in client case records.

(c) The contract between the departnent and comrunity-
based agenci es nust include provisions that specify the
procedures to be used by the parties to resolve differences in
interpreting the contract or to resolve disputes as to the
adequacy of the parties' conpliance with their respective
obl i gati ons under the contract.

(d) Each contract with an eligible | ead comunity-based
provi der shall provide for the paynment by the department to the
provi der of a reasonable adm nistrative cost in addition to
funding for the provision of services.

(e) Each contract with an eligible | ead community-based
provi der nust include all performance outcome nmeasures

establ i shed by the Legislature and that are under the control of

814009

5/ 2/ 2005 4:21:56 PM
Page 30 of 40




792
793
794
795
796
797
798
799
800
801
802
803
804
805
806
807
808
809
810
811
812
813
814
815
816
817
818

HOUSE AMENDMENT

Bill No. CS/CS/CS/SB 1476
Amendnent No. (for drafter’s use only)
the | ead agency. The standards nust be adjusted annual ly by
contract anendnent to enable the departnment to neet the
| egi slatively established statew de standards.
(4)(a) The departnent, in consultation with the comunity-
based agenci es that are undertaking the outsourced privatized

proj ects, shall establish a quality assurance program for

privatized services. The quality assurance program shall be
based on standards established by the Adoption and Safe Famlies
Act as well as by a national accrediting organi zation such as
the Council on Accreditation of Services for Fam|lies and
Children, Inc. (COA) or CARF--the Rehabilitation Accreditation
Comm ssi on. Each program operated under contract with a
communi ty- based agency nust be eval uated annually by the
departnent. The departnent shall, to the extent possible, use

i ndependent financial audits provided by the comrunity-based
care agency to elimnate or reduce the ongoing contract and

adm ni strative reviews conducted by the departnment. The
department may suggest additional itens to be included in such

i ndependent financial audits to neet the departnent's needs.
Shoul d the departnent determ ne that such independent financi al
audits are inadequate, then other audits, as necessary, nay be
conducted by the departnment. Nothing herein shall abrogate the
requi renents of s. 215.97. The departnent shall submt an annual
report regarding quality performance, outcome neasure

attai nnment, and cost efficiency to the President of the Senate,
t he Speaker of the House of Representatives, the mnority | eader

of each house of the Legislature, and the Governor no |later than
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January 31 of each year for each project in operation during the
precedi ng fiscal year.

(b) The departnent shall use these findings in making
recommendations to the Governor and the Legislature for future
program and funding priorities in the child welfare system

(5)(a) The comunity-based agency nust conply with
statutory requirenents and agency rules in the provision of
contractual services. Each foster honme, therapeutic foster hone,
energency shelter, or other placenent facility operated by the
communi ty- based agency or agencies nmust be |icensed by the
Departnment of Children and Fam |y Services under chapter 402 or
this chapter. Each community-based agency nust be |licensed as a
child-caring or child-placing agency by the departnent under
this chapter. The departnent, in order to elimnate or reduce
t he nunber of duplicate inspections by various programoffices,
shal | coordi nate inspections required pursuant to |icensure of
agenci es under this section.

(b) Substitute care providers who are |licensed under s.
409. 175 and have contracted with a | ead agency authori zed under
this section shall also be authorized to provide registered or
licensed fam |y day care under s. 402.313, if consistent with
federal law and if the hone has net the requirenents of s.

402. 313.

(c) A dually licensed honme under this section shall be

eligible to receive both an out-of-home care paynent and a

subsi di zed child care paynent for the sane child pursuant to
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federal |law. The departnent may adopt adm nistrative rules
necessary to adm ni ster this paragraph.

(6) Beginning January 1, 1999, and continuing at |east
t hrough June 30, 2000, the Departnent of Children and Famly
Services shall outsource prvatize all foster care and rel ated
services in district 5 while continuing to contract with the
current nodel progranms in districts 1, 4, and 13, and in
subdi strict 8A, and shall expand the subdistrict 8A pil ot
programto incorporate Manatee County. Planning for the district
5 outsourcing prvatizatien shall be done by providers that are

currently under contract with the departnent for foster care and

rel ated services and shall be done in consultation with the
departnment. A lead provider of the district 5 programshall be
conpetitively selected, nust denonstrate the ability to provide
necessary conprehensive services through a | ocal network of

provi ders, and must neet criteria established in this section.
Contracts with organi zati ons responsi ble for the nodel prograns
must i nclude the nmanagenent and adm nistration of all outsourced
prvatized services specified in subsection (1). However, the
departnment may use funds for contract nmanagenent only after

obtaining witten approval fromthe Executive Ofice of the
Governor. The request for such approval nust include, but is not
limted to, a statenment of the proposed anmount of such funds and
a description of the manner in which such funds will be used. If
t he communi ty- based organi zation selected for a nodel program
under this subsection is not a Medicaid provider, the

organi zation shall be issued a Medi caid provider nunber pursuant

814009

5/ 2/ 2005 4:21:56 PM
Page 33 of 40




872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893
894
895
896
897
898

HOUSE AMENDMENT

Bill No. CS/CS/CS/SB 1476
Amendnent No. (for drafter’s use only)
to s. 409.907 for the provision of services currently authorized
under the state Medicaid plan to those children enconpassed in
this nodel and in a manner not to exceed the current |evel of
state expendi ture.

(7) The Florida Coalition for Children, Inc., in
consultation with the departnent, shall develop a plan based on
an i ndependent actuarial study regarding the |ong-termuse and
structure of a statew de conmunity-based care risk pool for the
protection of eligible |ead community-based providers, their
subcontractors, and providers of other social services who
contract directly with the departnment. The plan nust al so
outline strategies to maxi m ze federal earnings as they relate
to the comunity-based care risk pool. At a mnimum the plan
must allow for the use of federal earnings received fromchild
wel fare prograns to be allocated to the community-based care
ri sk pool by the department, which earnings are deterni ned by
the departnent to be in excess of the anount appropriated in the
CGeneral Appropriations Act. The plan nust specify the necessary
steps to ensure the financial integrity and industry-standard
ri sk managenment practices of the conmunity-based care risk poo
and the continued availability of funding fromfederal, state,
and | ocal sources. The plan nust al so include reconmendations
that permit the programto be available to entities of the
departnment providing child welfare services until ful
conversion to comuni ty-based care takes place. The final plan
shall be subnmitted to the departnent and then to the Executive

Ofice of the Governor and the Legislative Budget Conm ssion for
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formal adoption before January 1, 2005. Upon approval of the
plan by all parties, the departnent shall issue an interest-free
| oan that is secured by the cunul ative contractual revenue of
t he communi ty- based care risk pool nenbership, and the anount of
the | oan shall equal the anobunt appropriated by the Legislature
for this purpose. The plan shall provide for a governance
structure that assures the departnent the ability to oversee the
operation of the comunity-based care risk pool at |east until
this loan is repaid in full

(a) The purposes for which the comunity-based care risk
pool shall be used include, but are not limted to:

1. Significant changes in the nunber or conposition of
clients eligible to receive services.

2. Significant changes in the services that are eligible
for reinbursenent.

3. Schedul ed or unanticipated, but necessary, advances to
provi ders or other cash-flow issues.

4. Proposals to participate in optional Medicaid services
or other federal grant opportunities.

5. Appropriate incentive structures.

6. Continuity of care in the event of failure,
di sconti nuance of service, or financial msconduct by a | ead
agency.

7. Paynent for tine-limted technical assistance and
consultation to | ead agencies in the event of serious

per f ormance or managenment probl ens.
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8. Paynent for neeting all traditional and nontraditional
i nsurance needs of eligible nmenbers.

9. Significant changes in the m x of avail abl e funds.

(b) After approval of the plan in the 2004-2005 fi scal
year and annual ly thereafter, the departnent nmay al so request in
its annual |egislative budget request, and the Governor nay
recommend, that the funding necessary to carry out paragraph (a)
be appropriated to the departnent. Subsequent funding of the
communi ty-based care risk pool shall be supported by prem uns
assessed to nenbers of the community-based care risk pool on a
recurring basis. The comrunity-based care risk pool may invest
and retain interest earned on these funds. In addition, the
departnment may transfer funds to the comunity-based care risk
pool as available in order to ensure an adequate funding | evel
if the fund is declared to be insolvent and approval is granted
by the Legi sl ative Budget Conmi ssion. Such paynents for
i nsol vency shall be made only after a determi nation is nade by
the departnent or its actuary that all participants in the
communi ty-based care risk pool are current in their paynents of
prem uns and that assessnments have been nmade at an actuarially
sound | evel. Such paynents by participants in the comrunity-
based care risk pool nmay not exceed reasonabl e industry
standards, as determ ned by the actuary. Money fromthis fund
may be used to match avail able federal dollars. D vidends or
ot her paynments, with the exception of legitimte clains, may not
be paid to nenbers of the conmunity-based care risk pool unti

the |l oan issued by the departnent is repaid in full. Dividends
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or other paynents, with the exception of legitimate clains and
ot her purposes contained in the approved plan, may not be paid
to menbers of the community-based care risk pool unless, at the
time of distribution, the community-based care risk pool is
deened actuarially sound and sol vent. Sol vency shall be
determ ned by an independent actuary contracted by the
departnent. The plan shall be devel oped in consultation with the
O fice of Insurance Regul ation

1. Such funds shall constitute partial security for
contract performance by | ead agencies and shall be used to
of fset the need for a perfornmance bond. Subject to the approval
of the plan, the community-based care risk pool shall be managed
by the Florida Coalition for Children, Inc., or the designated
contractors of the Florida Coalition for Children, Inc.
Nonnmenbers of the community-based care risk pool may continue to
contract with the department but nust provide a letter of credit
equal to one-twelfth of the annual contract anmount in |ieu of
menbership in the conmunity-based care ri sk pool

2. The departnent may separately require a bond to
mtigate the financial consequences of potential acts of
mal f easance, m sfeasance, or crimnal violations by the
provi der.

(8) Notwi thstanding the provisions of s. 215.425, al
docunent ed federal funds earned for the current fiscal year by
t he departnment and comrunity-based agenci es which exceed the
anount appropriated by the Legislature shall be distributed to

all entities that contributed to the excess earnings based on a
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schedul e and net hodol ogy devel oped by the departnent and
approved by the Executive Ofice of the Governor. Distribution
shall be pro rata based on total earnings and shall be made only
to those entities that contributed to excess earnings. Excess
earni ngs of community-based agencies shall be used only in the
service district in which they were earned. Additional state
funds appropriated by the Legislature for community-based
agenci es or nmade avail abl e pursuant to the budgetary anendnent
process described in s. 216.177 shall be transferred to the
communi ty- based agenci es. The departnent shall anend a
comuni ty- based agency's contract to permt expenditure of the
funds.

(9) Each district and subdistrict that participates in the

nmodel programeffort or any future outsourcing prvatization
effort as described in this section nust thoroughly analyze and

report the conplete direct and indirect costs of delivering
t hese services through the departnent and the full cost of
out sour ci ng prvatizatien, including the cost of nonitoring and

eval uating the contracted services.

(10) The I ead comunity-based providers and their
subcontractors shall be exenpt fromstate travel policies as set
forth in s. 112.061(3)(a) for their travel expenses incurred in
order to conply with the requirenments of this section.

Section 4. The Ofice of Program Policy Anal ysis and

Gover nment Accountability shall conduct two reviews of the

contract-nmanagenent and accountability structures of the

Departnent of Children and Family Services, including, but not
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limted to, whether the departnent is adequately nonitoring and

managi ng its outsourced or privatized functions and services.

The office shall report its findings and recommendati ons to the

Presi dent of the Senate, the Speaker of the House of

Representatives, and the Auditor General by February 1 of 2006

and 2007, respectively.

Section 5. Section 402.72, Florida Statutes, is repeal ed.
Section 6. This act shall take effect July 1, 2005.

=========—=====—=== T | TLE AMENDMENT =s===============
On page 1, line(s) 1,
renmove: the entire title, and insert:

A Dbill to be entitled
An act relating to the Departnment of Children and Famly;
providing definitions; requiring the departnent to all ow
all public postsecondary institutions to bid on contracts
i ntended for any public postsecondary institution;
aut hori zing the departnent to conpetitively procure and
contract for systens of treatment or service that involve
mul ti ple providers; providing requirenents if other
governnental entities contribute matching funds; requiring
that an entity providing matching funds nust conply with
certain procurenent procedures; authorizing the departnent
to i ndependently procure and contract for treatnent

services; requiring multiyear contracts unless
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1033 justification is provided; requiring that the departnment
1034 establish a contract managenent process; specifying the
1035 requi renents for and conponents of the contract managenent
1036 process; providing requirenents for resol ving perfornmance
1037 deficiencies and term nating a contract; requiring a
1038 corrective action plan under certain circunstances;
1039 requiring that the department establish contract nonitoring
1040 units and a contract nonitoring process; requiring witten
1041 reports; requiring on site visits for contracts invol ving
1042 t he provision of direct client services; anending s.
1043 402.73, F.S.; authorizing the departnment to adopt
1044 increnmental penalties by rule; requiring the Agency for
1045 Persons with Disabilities to i nplenment systens to ensure
1046 quality and fiscal integrity of prograns in the
1047 devel opnment al services Medicaid waiver systenm providing an
1048 exenption for health services fromconpetitive bidding
1049 requi renents; anending s. 409. 1671, F.S.; conform ng
1050 provi sions to changes made by the act; requiring that the
1051 O fice of Program Policy Analysis and Gover nnent
1052 Accountability conduct two reviews of the contract-
1053 managenment and accountability structures of the departnment
1054 and report to the Legislature and the Auditor Ceneral;
1055 repealing s. 402.72, F.S., relating to contract managenent
1056 requi renents for the Departnent of Children and Famly
1057 Services; providing an effective date.
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