F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1489 2005

1 A bill to be entitled

2 An act relating to nursing hones; creating s. 400.0115,

3 F.S.; providing legislative findings and intent; providing
4 conponents of a plan for resolution of nursing hone

5 l[iability clains; anending s. 400.023, F.S.; providing

6 that a licensee is liable for certain violations or

7 negligence by a licensed nurse practicing under the

8 direction of the licensee; requiring a resident or the

9 resident's legal representative to include a certificate
10 of conpliance when a conplaint alleging a violation of a
11 resident's rights is filed with the clerk of court;

12 anmendi ng s. 400.0233, F.S.; requiring that the presuit

13 notice of a claimagainst a nursing home facility be given
14 to each prospective defendant; requiring that certain

15 specified informati on be included with the notice;

16 provi ding that a defendant may request voluntary binding
17 arbitration; authorizing the parties to toll designated

18 time periods in order to nediate issues of liability and
19 damages; creating s. 400.02342, F.S.; providing that any
20 party nmay elect to participate in voluntary binding
21 arbitration; providing procedures to initiate and conduct
22 a voluntary binding arbitration; requiring that a clai mant
23 agree to a damage award; providi ng exceptions and

24 [imtations; authorizing the Division of Adm nistrative

25 Hearings to adopt rules; authorizing the division to |evy
26 speci fied sanctions; authorizing the division to charge a
27 party requesting binding arbitration an adm nistrative

28 fee; creating s. 400.02343, F.S.; requiring nultiple
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29 defendants to a binding arbitration proceeding to
30 apportion a damage award through a second arbitration
31 proceedi ng; providing arbitration procedures for
32 apportioni ng damage awards; providing that a partici pant
33 has a cause of action for contribution from other
34 def endants; creating s. 400.02344, F.S.; providing
35 consequences for a claimant or defendant that fails to
36 offer or rejects an offer to participate in binding
37 arbitration; prescribing limtations if a party wi shes to
38 proceed to trial; creating s. 400.02345, F.S.; providing
39 procedures for determning if a specific claimis subject
40 to binding arbitration; creating s. 400.02347, F.S.;
41 requiring a defendant to pay a danmage award within a
42 specified tinme period; creating s. 400.02348, F.S.;
43 provi ding for an appeal of an arbitration or apportionnment
44 award; providing that an appeal does not stay an
45 arbitration or apportionnment award; permtting a party to
46 an arbitration or apportionnent proceeding to enforce an
47 arbitration award or an apportionnent of financi al
48 responsi bility; providing enforcenent procedures;
49 provi di ng exceptions; creating s. 400.024, F.S.;
50 establishing a pretrial nursing hone services review
51 panel ; providing for nenbership and duties; authorizing
52 t he di scovery of relevant docunents; authorizing the
53 obt ai ni ng of unsworn statenments; requiring the panel to
54 subnmit a witten opinion; providing for dissolution of the
55 panel and for the claimant to file suit or request
56 arbitration, under certain circunmstances; limting
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57 information that is discoverable or adm ssible in certain
58 civil actions; prohibiting panel nenbers fromtestifying,
59 under certain circunstances; authorizing the Division of
60 Adm ni strative Hearings to adopt rules; providing for
61 fees; amending s. 400.141, F.S.; requiring a nursing hone
62 facility to maintain general and professional liability
63 insurance with specified insurance carriers; providing
64 alternative nethods to establish financial responsibility
65 for clains filed against the nursing hone; directing that
66 t he amount of financial responsibility be increased by the
67 annual rate of inflation; providing exceptions; anending
68 s. 400.151, F.S.; providing criteria for a resident's
69 contract which include arbitration or dispute-resolution
70 provi sions; requiring promnent notice of arbitration
71 provi sions; requiring notice of which clains are subject
72 to arbitration; anending s. 409.907, F.S.; prohibiting the
73 Agency for Health Care Admi nistration fromrenewi ng a
74 Medi cai d provider agreenent with a chronically poor-
75 perform ng nursing home facility after a specified date;
76 anmendi ng s. 409.908, F.S.; deleting obsol ete provisions;
77 requiring the agency to recognize increases in the costs
78 of professional liability insurance by providing a pass-
79 t hrough of professional liability insurance in a specified
80 anount ; authorizing the agency to i npose an assessnent fee
81 for quality assurance; reenacting s. 430.80(3)(h), F.S.,
82 relating to a teaching nursing hone pilot project, to
83 i ncorporate the anendnment to s. 400.141, F.S., in a
84 reference thereto; requiring that arbitration linmts be
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adj usted annually for inflation; providing |egislative
intent that the Agency for Health Care Adm nistration not
renew a Medi caid provider agreenment with a nursing hone
facility that has a pattern of harmng its residents;
directing the agency to consult with certain specified
private organi zations to identify and i nprove poor -
perform ng nursing hones; requiring the agency to prepare
a report of the Medicaid "Up-or-Qut" Quality of Care
Contract Managenent Program providing |egislative intent
that a study be conducted by the Institute on Aging at the
University of South Florida of all federal and state
enforcenment sanctions and renedi es avail able to the agency
to use with nursing hone facilities; providing the
subjects to be studied; requiring that a report of the
findings of the study be submtted by a specified date;
requiring each nursing hone facility to pay an annual
assessnment on each |icensed bed after a specified date;
providing for the use of the funds coll ected; providing a
met hod by which the assessnent will be determ ned;

provi ding for nonseverability; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 400.0115, Florida Statutes, is created

to read:
400. 0115 Legislative findings and intent. - -

(1) The Legislature nakes the follow ng findings:
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112 (a) Liability insurance prem unms for nursing hones have

113| increased dranatically in recent years, resulting in increased

114| operating costs and functional unavailability of liability

115 insurance for nost nursing hone facilities.

116 (b) The primary cause of the functional unavailability of

117 neaningful liability insurance is the pressure of | o0oss paynents

118 and the frequency of paid clains despite denpnstrated,

119 consistent increases in quality of care provided to nursing hone

120| patients and increased staffing at nursing hone facilities.

121 (c) An effective, reliable business nodel no | onger exists

122| wunder which a nursing hone that provides quality care toits

123| residents is able to obtain functional insurance. This situation

124| is contrary to the sound public policy of the state and

125| jeopardizes the state's continued commtnent to ensuring that

126| quality nursing hone services are available to the state's

127| elderly popul ati on.

128 (d) The functional lack of insurance has created a crisis

129| that, if not addressed, will result in the inability of nursing

130| hone facilities to continue to increase the quality of care

131| provided to residents.

132 (e) The lack of functional insurance severely lints the

133| ability of facilities to pay legitimate clains and thus linits

134 the ability of residents to obtain appropriate access to courts.

135 (f) The high cost of nursing hone liability clains in the

136| state can be substantially alleviated by requiring that the

137| parties participate in a system that encourages the early

138| determination of the nerit of clains by independent review of

139 clains by a qualified, inpartial panel, by pronpoting the
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140| arbitration of clainms, and by inposing a reasonable limtation

141| on damages while preserving the right of either party to have a

142 claimheard by a jury.

143 (2) It is the intent of the Legislature to respond to the

144| crisis facing nursing hone residents and the facilities

145| thensel ves by providing a plan for pronpt resol ution of clains.

146| Such plan shall consist of three parts: presuit investigation, a

147| nursing home services review panel, and arbitration. Presuit

148| investigation shall be mandatory and shall apply to all nursing

149| hone liability clainms. Nursing hone services review and

150| arbitration shall be voluntary except as specified.

151 (a) A presuit investigation shall include verifiable

152 requirenents that a reasonabl e investigati on precede both

153 nursing hone liability clains and defenses in order to deter

154| frivolous clains and def enses.

155 (b) The nursing hone services review panel shall provide a

156| pronpt, unbi ased, professional review as to whether there has

157 been negligence or a breach of an applicable standard of care as

158| otherwi se provided in this part.
159 (c) Arbitration shall provide:

160 1. Substantial incentives for both clai mants and

161| defendants to submt their cases to binding arbitration, thus

162| reducing attorney's fees, litigation costs, and del ay.

163 2. A conditional limtation on nonecononi ¢ danages if the

164| defendant elects not to contest liability.

165 3. Limtations on the noneconom ¢ danage conponents of

166 large awards in order to increase the predictability of outcones
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167| of clains in order for insurers to anticipate |osses and to

168| facilitate early resolution of clains.

169 Section 2. Subsections (4) and (6) of section 400.023,
170 Florida Statutes, are anmended to read:

171 400. 023 Givil enforcenent. --

172 (4) Alicenseeis liable for +n# any claimfor resident's

173| rights violation or negligence by a nurse |icensed under part |
174| of chapter 464 who is practicing under the direction of the

175| licensee. ~ Such nurse shall have the duty to exercise care

176| consistent with the prevailing professional standard of care for
177| a nurse. The prevailing professional standard of care for a

178| nurse shall be that level of care, skill, and treatnent which,
179 in light of all relevant surrounding circunstances, is

180| recognized as acceptabl e and appropri ate by reasonably prudent
181| simlar nurses.

182 (6) The resident or the resident's |egal representative
183| shall serve a copy of any conplaint alleging in whole or in part
184| a violation of any rights specified in this part to the Agency
185| for Health Care Adm nistration at the tinme of filing the initia
186 conplaint with the clerk of the court for the county in which

187| the action is pursued. The initial conplaint nmust contain a

188| certificate of counsel certifying conpliance with this

189| subsection. The requirenment of providing a copy of the conplaint

190| to the agency and certifying conpliance with this subsection

191| does not inpair the resident's legal rights or ability to seek
192| relief for his or her claim

193 Section 3. Section 400.0233, Florida Statutes, is anmended
194| to read:
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195 400. 0233 Presuit notice; investigation; notification of
196| violation of resident's rights or all eged negligence; clains
197| evaluation procedure; infornmal discovery; review, settlenent
198| offer; nediation.--

199 (1) As used in this section, the term

200 (a) "Caimfor resident's rights violation or negligence"
201| neans a negligence claimalleging injury to or the death of a
202| resident arising out of an asserted viol ati ons wielatien of the

203| rights of a resident under s. 400.022 or ak asserted deviations
204| dewiation fromthe applicable standard of care. At the tine of

205| the filing of the notice of claim all known incidents alleged

206| to have caused injury or danmages to the resident shall be

207| included. This paragraph shall not abrogate the rights of

208| parties to anend clains subject to the Florida Rules of Cvil
209| Procedure.

210 (b) "dainmant" neans a person, including a decedent's

211| estate, who files a claimfor a resident's rights violation or

212| negligence under this chapter. Al persons claimng to have

213| sustained damages as a result of the bodily injury or death of a

214| resident are considered a single clainant with the exception of

215| mnor chil dren.

216 (c) "Collateral sources" neans any paynents nade to the

217| claimant, or made on his or her behal f, by or pursuant to the

218| United States Social Security Act; any federal, state, or |oca

219| incone disability act; or any other public programthat provides

220 coverage of nedi cal expenses, disability paynents, or other

221| simlar benefits, except as prohibited by federal |aw.
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222 (d) "Econom c danmges" neans financial |osses that would

223| not have occurred but for the injury giving rise to that cause

224| of action, including, but not linmted to, past and future

225| nedi cal expenses and | oss of earning capacity to the extent the

226| claimant is entitled to recover such damages under general |aw,
227| including the Wongful Death Act.
228 (e) "lIncident" nmeans any event, action, or conduct alleged

229| to have caused injury or damages to the resident.

230 (f)tb)y "Insurer" neans any self-insurer authorized under
231| s. 627.357, liability insurance carrier, joint underwiting
232| association, or uninsured prospective defendant.

233 (g) "Financial responsibility" neans denonstrating the

234 mninmumfinancial responsibility requirenents as provided in s.
235| 400. 141(20).
236 (h)  "Nonecononi ¢ damages" neans nonfi nanci al | osses that

237| would not have occurred but for the injury giving rise to the

238| cause of action, including pain and suffering, inconvenience,

239| physical inpairnent, nental anguish, disfigurenment, |oss of

240| capacity for enjoynent of |life, and other nonfinancial |osses to

241| the extent the claimant is entitled to recover those danmges

242| under general |aw, including noneconom ¢ damages under the
243| Wongful Death Act.

244 (2) Aclaimant's initial notice PHor—tofitng—a—eclaim
sa5| ol ati : g , ol | ot

246| negligence—a——<clatlmant alleging injury to or the death of a
247| resident shall be provided to netify each prospective defendant

248| by certified mail, return recei pt requested, asserting a ef—an
249| asserted violation of a resident's rights provided in s. 400.022
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250 or deviation fromthe standard of care. Such notification shal

251| be made prior to filing a claimand shall include an

252| identification of the rights the prospective defendant has

253| violated and the negligence alleged to have caused the incident
254| or incidents and a brief description of the injuries sustained
255| by the resident which are reasonably identifiable at the tine of
256| notice. The notice shall contain a certificate of counsel that
257| counsel's reasonable investigation gave rise to a good faith

258| belief that grounds exist for an action agai nst each prospective
259| defendant. The notice of intent nust contain a nedica

260| information release that all ows a defendant or his or her |egal

261| representative to obtain all nedical records potentially

262| relevant to the clainant's alleged injury, including all records

263| of nonparty care, death certificates, autopsy records, and ot her

264| records related to the claim If the initial notice of claim

265| does not contain a nedical rel ease as provided in this

266| subsection, the tinme period for the defendant to provide a

267| witten response pursuant to paragraph (3)(b) is tolled until

268| such rel ease i s provided.
269 (3)(a) No suit may be filed for a period of 75 days after

2701 notice is mailed to any prospective defendant. During the 75-day

271| period, the prospective defendants or their insurers shal

272| conduct an evaluation of the claimto determne the liability of
273| each defendant and to eval uate the damages of the claimants.

274| Each defendant or insurer of the defendant shall have a

275| procedure for the pronpt evaluation of clains during the 75-day
276| period. The procedure shall include one or nore of the

277| follow ng:

Page 10 of 46

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1489 2005
278 1. Internal review by a duly qualified facility risk
279| manager or clains adjuster;
280 2. Internal review by counsel for each prospective
281| defendant;
282 3. A quality assurance conmttee authorized under any

283| applicable state or federal statutes or regulations; or

284 4. Any other simlar procedure that fairly and pronptly
285| evaluates the clains.

286
287| Each defendant or insurer of the defendant shall evaluate the
288| claimin good faith.

289 (b) At or before the end of the 75 days, the defendant or
290| insurer of the defendant shall provide the claimant with a

291| witten response:

292 1. Rejecting the claim er
293 2. Making a settlenent offer;—
294 3. Requesting a nursing hone services review panel as

295| provided in s. 400.024. A defendant or insurer that requests a

296| review panel is not precluded from subsequently requesting
297| arbitration pursuant to s. 400.024(11); or

298 4., Requesting voluntary binding arbitration pursuant to s.
299| 400.02342.
300 (c) The response shall be delivered to the claimant if not

301| represented by counsel or to the claimant's attorney, by
302| certified mail, return receipt requested. Failure of the
303| prospective defendant or insurer of the defendant to reply to
304 the notice within 75 days after recei pt shall be deened a

305 rejection of the claimfor purposes of this section.
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306 (4) The notification of a violation of a resident's rights
307 or alleged negligence shall be served within the applicable

308| statute of limtations period; however, during the 75-day

309| period, the statute of limtations is tolled as to al

310| prospective defendants. Upon stipulation by the parties, the 75-
311| day period may be extended and the statute of limtations is
312| tolled during any such extension. Upon receiving witten notice
313| by certified mail, return receipt requested, of term nation of
314| negotiations in an extended period, the clainmnt shall have 60
315| days or the remainder of the period of the statute of

316| limtations, whichever is greater, within which to file suit.
317 (5) No statenent, discussion, witten docunent, report, or
318| other work product generated by presuit clains evaluation

319| procedures under this section is discoverable or adm ssible in
320| any civil action for any purpose by the opposing party. Al

321| participants, including, but not linmted to, physicians,

322| investigators, w tnesses, and enpl oyees or associates of the
323| defendant, are inmmune fromcivil liability arising from

324| participation in the presuit clains evaluation procedure. Any
325| licensed physician or registered nurse may be retai ned by either
326| party to provide an opinion regarding the reasonabl e basis of
327| the claim The presuit opinions of the expert are not

328| discoverable or adm ssible in any civil action for any purpose
329 by the opposing party.

330 (6) Upon receipt by a prospective defendant of a notice of
331| claim the parties shall nake discoverable information avail abl e

332 wthout formal discovery as provided in subsection (7).
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333 (7) Informal discovery may be used by a party to obtain
334 wunsworn statenents and the production of docunents or things as
335| follows:

336 (a) Unsworn statenents.--Any party nmay require other

337| parties to appear for the taking of an unsworn statenent. Such
338| statenents may be used only for the purpose of clains eval uation
339| and are not discoverable or adm ssible in any civil action for
340 any purpose by any party. A party seeking to take the unsworn
341| statenent of any party nmust give reasonable notice in witing to
342| all parties. The notice nust state the tinme and place for taking
343| the statenent and the nane and address of the party to be

344| exam ned. Unless otherw se inpractical, the exam nation of any
345| party nust be done at the sane tine by all other parties. Any
346| party nmay be represented by counsel at the taking of an unsworn
347| statenent. An unsworn statenent may be recorded el ectronically,
348| stenographically, or on videotape. The taking of unsworn

349| statenents is subject to the provisions of the Florida Rules of
350 Civil Procedure and may be term nated for abuses.

351 (b) Docunents or things.--Any party may request discovery
352| of relevant docunents or things. The docunents or things nust be
353| produced, at the expense of the requesting party, within 20 days
354| after the date of receipt of the request. A party is required to
355| produce rel evant and di scoverabl e docunents or things within

356| that party's possession or control, if in good faith it can

357| reasonably be done within the tinmefrane of the clains eval uation
358| process.

359 (8) Each request for and notice concerning infornal

360| discovery pursuant to this section nust be in witing, and a

Page 13 of 46

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1489 2005

361| copy thereof nust be sent to all parties. Such a request or
362| notice nust bear a certificate of service identifying the nane
363| and address of the person to whomthe request or notice is
364| served, the date of the request or notice, and the manner of
365| service thereof.

366 (9) In the event of a dispute regarding the right to or

367| access to discovery, either party nay petition a court of

368| conpetent jurisdiction to enter an order permtting such

369| discovery. If the court or admnistrative | aw judge determ nes

370| that discoverable informati on was not avail able before the

371| defendant was required to determ ne whether to request voluntary

372| binding arbitration, the court or adm nistrative | aw judge shal

373| allowthe defendant to either request binding arbitration or

374 withdraw the offer to admt liability wwthin 15 days after

375| receipt of the ordered production.
376 (10) 9 |If a prospective defendant makes a witten

377| settlenent offer, the claimnt shall have 15 days fromthe date

378| of receipt to accept the offer. An offer shall be deened

379| rejected unless accepted by delivery of a witten notice of
380| acceptance.

381 (11) (26 To the extent not inconsistent with this part,
382| the provisions of the Florida Mediation Code, Florida Rules of
383 Civil Procedure, shall be applicable to such proceedi ngs.

384 (12) (3H—WHhinr—30—days After the claimant's receipt of
385| the defendant's response to the claim the parties or their

386| designated representatives may stipulate to toll the statute of

387| limtations for 30 days in order to shall neet in nediation to

388| discuss the issues of liability and danages i n accordance with
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389| the nediation rules of practice and procedures adopted by the
390 Suprene Court. Upon stipulation of the parties, this 30-day

391| period may be extended and the statute of limtations is tolled
392| during the mediation and any such extension. At the concl usion
393| of nediation, the claimnt shall have 60 days or the remainder
394| of the period of the statute of limtations, whichever is

395| greater, within which to file suit.

396 Section 4. Section 400.02342, Florida Statutes, is created
397| to read:
398 400. 02342 Voluntary binding arbitration of clains for

399 violation of residents' rights or negligence. --

400 (1) Voluntary binding arbitration under this part does not

401| apply to causes of action involving the state or its agencies or

402| subdivisions, or the officers, enployees, or agents thereof
403| wunder s. 768. 28.
404 (2) Any party may elect, with respect only to clains

405| arising out of the rendering of or the failure to render nursing

406| hone services, to voluntarily submt the issue of danmages to

407| binding arbitrati on and have damages deternm ned by the

408| arbitrati on panel. For purposes of arbitration under this part,

409| "nursing hone services" neans those services that are rendered

410 to a resident as a result of the resident's needs or condition

411| and that would be custonarily within the scope of care provi ded

412| by the nursing facility, including:

413 (a) Skin care.

414 (b) Mobility and wal ki ng assi st ance.
415 (c) Nourishnent.

416 (d) Hydration.
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417 (e) Prevention of el openent.
418 (f) Therapy.
419 (g) Nursing services.
420 (h) Activities of daily living.
421 (3) Any party may initiate the process to elect voluntary

422| binding arbitration by serving a request for voluntary bindi ng
423| arbitration of danages as provided in s. 400.0233(3)(b) within

424 60 days after the conclusion of the nursing hone services revi ew

425| panel process or the remai nder of the period of the statute of

426| limtations, whichever is greater, or within 30 days fromthe

427 date of filing of an anmended conpl ai nt contai ni ng new cl ai ns

428| which are subject to an offer of voluntary binding arbitration

429| under this act. The evidentiary standards for voluntary binding

430| arbitration of clains arising out of the rendering of or the

431| failure to render nursing honme services shall be as provided in
432| s. 400.0233(2) and chapter 90.
433 (4) The opposing party may accept the offer of voluntary

434| binding arbitration no later than 30 days after receiving the

435 other party's request for arbitration. Acceptance within the

436| tinme period is a binding commtnent to conply with the deci sion

437| of the arbitration panel as to the appropriate | evel of danages,

438| if any, which may be awar ded.

439 (5) The arbitration panel shall be conposed of three

440| arbitrators: one selected by the clainmant, one selected by the

441| defendant, and one adm nistrative |aw judge furnished by the

442 Division of Adm nistrative Hearings who shall serve as the chief

443| arbitrator. If the claiminvolves nmultiple claimants or nultiple

444| defendants, one arbitrator shall be selected by the side with
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445 nultiple parties as the choice of those parties. If the nmultiple

446| parties cannot reach agreenent as to their arbitrator, each of

447| the nmultiple parties shall subnmt a nom nee to the director of

448 the division who shall choose the arbitrator for the side with

449 nmultiple parties.

450 (6) The arbitrators shall be independent of all parties,

451| w tnesses, and |l egal counsel; and an officer, director,

452| affiliate, subsidiary, or enployee of a party, wi tness, or |egal

453| counsel may not serve as an arbitrator in the proceeding.

454 (7) The rate of conpensation for arbitrators, other than

455 the admnistrative | aw judge, shall be set by the Division of

456| Admi nistrative Heari ngs and may not exceed the ordinary and

457| customary fees paid to court-approved nediators in the circuit
458| in which the claimwould be fil ed.
459 (8) A party participating in arbitration under this

460| section may not use any other forum against a participating

461| defendant during the course of the arbitration.

462 (9) A participating clainmnt agrees that danages shall be

463| awarded in a manner consistent with this part, subject to the

464| following limtations:

465 (a) The defendant has offered not to contest liability and

466| causation and has agreed to arbitration on the issue of danages

467| as provided in this section.

468 (b) Net econom c damages, if any, are awardabl e,

469| including, but not limted to, past and future nedical and

470| health care expenses, offset by collateral source paynents, to

471| the extent the clainmant is entitled to recover such danages

472 under general |law, including the Wongful Death Act.
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473 (c) Total noneconom c damages, if any, which may be

474 awarded for the claimarising out of the care and services

475| rendered to a nursing hone resident, including any claim

476| avail able under the Wongful Death Act, are limted to a nmaxi num

477| of $500,000, regardl ess of the nunber of individual clainmnts or

478| defendants, except that mnor children shall each have a

479| separate claim

480 (d) Punitive danages nmay not be awarded.

481 (e) The defendant is responsible for the paynent of

482| interest on all accrued damages with respect to which interest

483| would be awarded at trial.

484 (f) The party requesting binding arbitration shall pay the

485 fees of the arbitrators and the costs of the Division of

486 Adm nistrative Hearings associated with arbitrati on as assessed

487| by the division. If the division determnes that the plaintiff

488| is indigent and unable to pay, the defendant shall pay the fees

489| and costs assessed by the division, and the defendant shall have

490| a claimfor rei nbursenent against the estate of the plaintiff.

491 (g) A defendant who agrees to participate in arbitration

492| wunder this sectionis jointly and severally |liable for al

493| dammges assessed under this section.

494 (h) A defendant's obligation to pay the claimant's danages

495| applies only to arbitration under this part. A defendant's or

496 claimant's offer to arbitrate may not be used in evidence or in

497| argunent during any subsequent litigation of the claimfollow ng

498| rejection thereof.
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499 (i) The fact of making or rejecting an offer to arbitrate

500( is not admissible as evidence of liability in any collateral or

501| subsequent proceeding on the claim

502 (j) An offer by a claimant to arbitrate nust be nade to

503| each defendant agai nst whom the clai mant has nade a claim An

504| offer by a defendant to arbitrate nust be nade to each cl ai nant.

505| A defendant who rejects a claimant's offer to arbitrate is

506| subject to s. 400.02344(3). A claimant who rejects a defendant's
507| offer to arbitrate is subject to s. 400.02344(4).

508 (k) The hearing shall be conducted by all the arbitrators,

509 but a mpjority may determ ne any question of fact and render a

510| final decision. The chief arbitrator shall decide al

511| evidentiary natters in accordance with the Florida Evi dence Code

512 and the Florida Rules of Civil Procedure. The chief arbitrator

513| shall file a copy of the final decision with the Agency for

514| Health Care Adm nistration. If any nenber of such arbitration

515 panel becones unavailable, and as a result of the unavailability

516| the panel is unable to reach a final majority decision, the

517 chief arbitrator shall dissolve the arbitration panel, declare

518 msarbitration, and enpanel a new arbitration panel under
519| subsection (5).

520 (') This part does not preclude a settlenent at any tine

521| by nutual agreenent of the parties.

522 (m If an award of danmages is nade to a claimant by the

523| arbitration panel, the defendant nust pay the danages no | ater

524| than 20 days after entry of the decision of the arbitration

525 panel .
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526 (n) Damages and costs that are not paid within 20 days are

527| subject to postjudgnent interest.

528 (o) This part does not relieve a defendant who voluntarily

529| participates in binding arbitration fromthe responsibility to

530| tinmely pay danages and costs awarded by an arbitrati on panel.
531 (10) Any issue between the defendant and the defendant's
532| insurer or self-insurer as to who shall control the defense of

533| the claimand any responsibility for paynent of an arbitration

534| award shall be determ ned under existing principles of |aw,

535| except that the insurer or self-insurer may not offer to

536| arbitrate or accept a claimant's offer to arbitrate wthout the

537! witten consent of the defendant.

538 (11)(a) The Division of Adm nistrative Hearings may adopt

539 rules to inplenent this section.

540 (b) Rules adopted by the division under this section, s.

541| 120.54, or s. 120.65 nay authorize a reasonabl e sancti on, except

542| contenpt, including, but not limted to, any sanction authori zed

543| by s. 57.105, against a party for violating a rule of the

544 division or failing to conply with an order issued by an

545| adm nistrative | aw judge which is not under judicial review

546 (12) The Division of Adm nistrative Hearings nay charge

547| the party requesting binding arbitration an adm nistrative fee

548| for conducting the arbitration. The adninistrative fee may not
549| exceed $1, 000.
550 (13) This section does not prevent the parties from using

551| a private arbitrator or arbitrators, in which instance the sanme

552| procedures and limtations set forth in this section apply.
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553 Section 5. Section 400.02343, Florida Statutes, is created
554| to read:
555 400. 02343 Arbitration to apportion financi al

556| responsibility anong nultiple defendants.--

557 (1) This section applies when nore than one def endant

558| participates in voluntary binding arbitrati on under s.
559| 400.02342.

560 (2)(a) Defendants who agreed to vol untary bindi ng
561| arbitration nust submt any di spute anongst thensel ves

562| concerning apportionnent of financial responsibility to a

563| separate binding arbitration proceedi ng. The defendants nust

564| file a notice of the dispute with the adm nistrative | aw j udge

565| of the arbitration panel no later than 20 days after a

566| determ nation of damages by the arbitration panel.

567 (b) The apportionnent proceeding shall be conducted before

568| a panel of three arbitrators. The panel nust include the

569| adm nistrative |aw judge who presided in the arbitration

570| proceeding and two nursing hone arbitrators appoi nted by the

571| defendants. If the defendants cannot agree on their selections

572| to the apportionnent panel, a list of not nore than five

573| nom nees shall be subnmtted by each defendant to the director of

574| the Division of Admi nistrative Hearings. The director shal

575| select the other arbitrators but may not sel ect nore than one

576 fromthe list of nom nees of any defendant.

577 (3) The administrative |aw judge shall serve as the chief

578| arbitrator. The judge shall convene the apporti onnent panel no

579| later than 65 days after the arbitrati on panel issues a danage
580| award.
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581 (4) The apportionnent panel shall allocate financial

582| responsibility anong all defendants naned in the notice of an

583| asserted violation of a resident's rights or deviation fromthe

584| standard of care, regardl ess of whether the defendant had

585| subnmitted to arbitration. The defendants in the apportionnent

586| proceeding are responsible to one another for their

587| proportionate share of the danage award, attorney's fees, and

588| costs awarded by the arbitration panel. Al defendants in the

589| apportionnent proceeding are jointly and severally liable for

590| any danmges assessed in arbitration. The determ nati on of the

591| percentage of fault of any nonarbitrati ng def endant is not

592| bindi ng agai nst that defendant but is adm ssible in any

593| subsequent | egal proceeding.

594 (5) Paynment by a defendant of the damages awarded by the

595 arbitration panel in the arbitration proceedi ng extinguishes the

596| defendant's liability to the claimant for the incident described

597| in the first arbitration and extingui shes the defendant's

598| liability for contribution to any defendant who di d not

599| participate in arbitration.

600 (6) A defendant payi ng damages assessed under this section

601| or s. 400.02342 has a cause of action for contribution agai nst

602| any arbitrating or nonarbitrati ng def endant whose negli gence

603| contributed to the injury.

604 Section 6. Section 400.02344, Florida Statutes, is created
605| to read:
606 400. 02344 Effects of failure to offer or accept voluntary

607| binding arbitration. --
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608 (1) A proceeding for voluntary binding arbitration is an

609| alternative to a jury trial and shall not supersede the right of

610| any party to a jury trial

611 (2) If neither party requests or agrees to voluntary

612| binding arbitration, the claimshall proceed to trial or to any

613| available |legal alternative such as offer of and denand for

614| judgnent under s. 768.79 or offer of settlenent under s. 45.061.

615 (3) |If the defendant rejects a claimant's offer to enter

616 voluntary binding arbitration, the claimshall proceed to trial

617| as otherw se provided in this part without limts on noneconomnic

618 damages.

619 (4 If the claimant rejects a defendant's offer to

620| participate in voluntary binding arbitration:

621 (a) Damages are limted to net econom ¢ damages and

622| noneconom ¢ damages of no nore than $500, 000 per claim The

623| total noneconom ¢ danmges, if any, which may be awarded for the

624| claimarising out of the care and services rendered to the

625| resident, including any clai munder the Wongful Death Act, are

626| |limted to a maxi mum of $500, 000, regardl ess of the nunber of

627| individual claimnts or defendants, except that mnor chil dren

628| shall each have a separate claim The Legi sl ature expressly

629| finds that such conditional limt on nonecononi c danages is

630 warranted by the claimant's refusal to accept arbitration and

631| represents an appropriate bal ance between the interests of al

632| residents who ultinately pay for rights and negli gence | osses

633| and the interests of those residents who are injured as a result

634| of negligence and violations of rights.

635 (b) Attorney's fees may not be awarded.
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636 (c) Net econom c damages may be awarded, including, but

637| not limted to, past and future nedical and health care

638| expenses, |oss of wages, and | oss of earning capacity, offset by

639| collateral source paynents.

640 (d) Punitive damages may not be awarded under ss. 400. 0237
641| and 400.0238.
642 (5) Jury trial shall proceed in accordance with existing

643| principles of |aw.

644 Section 7. Section 400.02345, Florida Statutes, is created
645| to read:

646 400. 02345 Determ nation of whether claimis subject to

647| arbitration.--

648 (1) A court of conpetent jurisdiction shall determine if a

649| claimis subject to voluntary arbitration under ss. 400.02342

650 and 400.02348 if the parties cannot agree. |If a court detern nes

651| that a claimis subject to binding arbitration, the parties nust

652| decide whether to voluntarily arbitrate the claimno |ater than

653| 30 days after the date the court enters its order. |If the

654| parties choose not to arbitrate, the limtations inposed by s.
655 400.02344 apply.
656 (2) If aplaintiff anmends a conplaint to allege facts that

657| render the claimsubject to binding arbitration under ss.
658 400.02342 and 400. 02348, the parties nust deci de whether to
659| participate in binding arbitration no |ater than 30 days after

660 the plaintiff files the anended conplaint. If the parties choose

661| not to arbitrate, the limtations i nposed upon the parties under
662| ss. 400.02343 and 400. 02344 apply.
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663 Section 8. Section 400.02347, Florida Statutes, is created
664| to read:
665 400. 02347 Paynent of arbitration award; interest. --
666 (1) Wthin 20 days after the determ nati on of damages by
667| the arbitration panel under s. 400.02342, the defendant shall:
668 (a) Pay the arbitration award to the cl ai mant.
669 (b) Submit any dispute anpbng nmultiple defendants to
670| arbitration under s. 400.02343.
671 (2) Beginning 20 days after a danage award is issued by

672| the arbitration panel under s. 400.02342, the award shall begin

673| to accrue interest at the rate of 18 percent per year.

674 Section 9. Section 400.02348, Florida Statutes, is created
675| to read:
676 400. 02348 Appeal of arbitration awards and apportionnent

677| of financial responsibility.--

678 (1) An arbitration award and an apportionnent of financi al

679| responsibility are final agency action for purposes of s.

680| 120.68. An appeal shall be taken to the district court of appea

681| for the district in which the arbitration or apportionnent took

682| place. The appeal is limted to a review of the record and nust

683| proceed according to s. 120.68. The anpbunt of an arbitration

684| award or an order apportioning financial responsibility, the

685| evidence in support of either, and the procedure by which either

686 is determned are subject to judicial reviewonly in a

687| proceeding instituted pursuant to this section.

688 (2) An appeal does not stay an arbitration or

689| apportionnent award. An arbitration or apportionnent panel,

690| arbitration panel nenber, or circuit court nay not stay an
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691| arbitration or apportionment award. A district court of appea

692| nmay stay an award to prevent manifest injustice, but a district

693| court of appeal nay not abrogate the provisions of s.
694| 400.02347(2).
695 (3) A party to an arbitration proceedi ng nay enforce an

696| arbitration award or an apportionnent of financial

697| responsibility by filing a petition in the circuit court for the

698| circuit in which the arbitration took place. A petition nay not

699 be granted unless the tine for appeal has expired. |If an appeal

700| has been taken, a petition nay not be granted with respect to an

701| arbitration award or an apportionnent of financial

702| responsibility that has been stayed.
703 (4) |If the petitioner establishes the authenticity of the
704| arbitration award or of the apportionnent of financial

705| responsibility, shows that the tine for appeal has expired, and

706| denpnstrates that no stay is in place, the court shall enter

707| such orders and judgnents as are required to carry out the terns

708| of the arbitration award or apporti onnent of financial

709| responsibility. The orders are enforceable by the contenpt

710| powers of the court, and execution shall issue upon the request

711| of a party for the judgnent.

712 Section 10. Section 400.024, Florida Statutes, is created
713| to read:

714 400. 024 Pretrial nursing hone services review

715| panel.--Either party may file a claimto be considered by a

716| nursing honme services review panel at any tine after service of

717 the witten response by the defendant or insurer pursuant to s.
718| 400.0233(3)(b) and prior to the filing of a suit. Only clai ns
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719| neeting the definition of nursing hone services pursuant to s.
720 400.02342(2) may be considered by the panel. Either party may

721| request voluntary binding arbitrati on upon the concl usi on of

722| such proceedi ngs.

723 (1) The pretrial nursing hone services revi ew panel shall

724 be conposed of three nenbers, one of whom shall be an

725| administrative | aw judge furni shed by the Division of

726| Adm nistrative Hearings who shall serve as chair of the panel

727| and act in an advisory capacity. The chair shall establish,

728| consistent with this chapter, a schedule not to exceed 120 days

729| for the subm ssion of evidence to the panel and allow for the

730| testinony of authorities and the presentation of facts rel ated

731| to the claim The chair shall vote to break a tie in the event

732 of a split opinion between the other two panel nenbers.

733 (2)(a) The chair shall appoint the other two panel nenbers

734| and issue a scheduling order consistent with subsection (1)

735 within 15 days after a request to convene a nursing hone

736| services review panel is received by the D vision of

737| Adm nistrative Hearings.

738 (b) The chief judge of each circuit shall devel op and

739 maintain a |list of panel nenbers. Panel nenbers nust be

740| practitioners |icensed under the Division of Medical Quality
741| Assurance of the Departnent of Health and have the know edge,
742| training, experience, and tenperanent necessary to anal yze the

743| evidence and nake a fair determ nation regarding the appropriate

744| standard of care for the provision of nursing hone services

745| required by state law. The Division of Administrative Hearings

746| shall adopt rules providing criteria for serving on a panel
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747 which shall include, but not be limted to, that panel nenbers

748| have an appropriate |l evel of expertise in the review of nursing

749 hone care, that they have the know edge and tenperanent to serve

750 on the panel, and that they have a |ack of bias toward the

751| claimant or the facility.

752 (c) A person who has previously acted as an expert w tness

753| in a chapter 400 civil proceeding may not be a panel nenber.

754 (3) The administrative |aw judge shall convene the

755| neetings of the panel, shall advise and assi st panel nenbers in

756 neeting their responsibilities, shall have the authority to rule

757! on all matters of discovery and procedure related to the panel,

758| and shall vote on natters of substance only in the case of a
759| tie.
760 (4) Parties nmay pronptly submit witten evidence to be

761| considered by the panel. The evidence may consi st of nedi cal

762| charts, X rays, |lab tests, excerpts of treatises, sworn

763| statenents of witnesses, including the parties, and other forns

764| of evidence as determ ned by the panel.

765 (5) The chair shall ensure that before the revi ew panel

766| renders its decision, each nenber has the opportunity to review

767| every item of evidence subnitted by the parties.

768 (6) Before considering any evidence or deliberating with

769| other panel nenbers, each nenber of the review panel shall take

770 an oath in witing on a formprovided by the panel, which shal

7711 read as foll ows:
772

773| | swear or affirmunder penalty of perjury that I will well and

7741 truly consider the evidence subnitted by the parties, that |

Page 28 of 46

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1489 2005

775 will render ny opinion wthout bias based upon the evidence

776 submtted by the parties, and that | have not comruni cated with

777 and will not communicate with any party before rendering ny

778| opinion, except as authorized by | aw.
779

780 (7) The chair shall advise the panel on any | egal issues

781| involved in the review process and shall prepare and serve the

782| parties with a copy of the witten opinion of the panel.

783 (8 Al parties shall have full access to any materi al

784| received by the review panel. A party shall provide copi es of

785| any nmaterials submtted to the panel to the opposing party.

786 (9) The panel shall render its findings within 60 days

787| after the close of presentation of evidence to the panel. The

788| chair may extend the 60-day tine period for an additional 30

789| days for good cause. The chair shall serve the parties with a

790 copy of the panel's witten opinion within 15 days after the

791| panel renders its opinion.

792 (10) The sole duty of the panel shall be to express the

793| opinion of the panel as to each allegation presented to it. The

794| panel's opinion shall be in witing, signed by the panel chair,

795| and shall state one of the foll ow ng:

796 (a) The evidence supports the conclusion that the

797| defendant or defendants failed to act within the appropriate

798| standard of care required by state |law or was negligent and that

799| such conduct may have caused the injuries suffered by the

800| plaintiff to a reasonabl e degree of nedical or nursing

801| certainty.
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802 (b) The evidence does not support the conclusion that the

803| defendant or defendants failed to act within the appropriate

804| standard of care required by state | aw or was negligent and that

805 such conduct may have caused the injuries suffered by the

806| plaintiff to a reasonabl e degree of nedical or nursing

807| certainty.

808 (c) The panel is unable to reach an opinion regarding
809| whether the defendant or defendants failed to act within the

810| appropriate standard of care required by state | aw or was

811| negligent and that such conduct nay have caused the injuries

812| suffered by the plaintiff to a reasonabl e degree of nedical or

813| nursing certainty.

814 (11) If the panel fails to tinely render its findings, the

815| chair shall issue an order dissolving the panel, and the

816| claimnt shall have 60 days or the renmmi nder of the period of

817| the statute of |limtations, whichever is greater, within which

818| to file suit or request arbitration. No subsequent panel shal

819| be convened.

820 (12) Unl ess otherw se di scoverable, a statenent,

821| discussion, witten docunent, report, or other work product

822| generated after a presuit claimis referred to a revi ew panel

823| wunder this part is not discoverable or adnmissible in any civil

824| action for any purpose. The final witten opinion of the panel

825 i1s adm ssible in any subsequent action, including arbitration. A

826 mnenber of the panel nmay not be called to testify in any

827| subsequent proceedi ng.
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828 (13) The Division of Adm nistrative Hearings may adopt

829| rules to carry out the provisions of this section, including the

830| assessnent and paynent of fees.

831 (14) The Division of Adm nistrative Hearings may charge

832| the requesting party a fee not to exceed $1,000 for conducting a

833| nursing hone services revi ew panel .

834 (15) The Division of Adm nistrative Hearings nmay charge

835| the requesting party a fee to conpensate the panel nenbers ot her

836| than the chair. Panel nenber fees shall be determ ned by the

837| division and nay not exceed the customary fee paid to court-

838| approved nediators in the circuit in which the claimwuld be
839 filed.
840 (16) The requesting party shall pay the fees of the panel

841| nenbers and the costs assessed by the Division of Adm nistrative

842| Hearings associated with the nursing hone services review panel.

843| If the division determnes that the plaintiff is indi gent and

844| wunable to pay, the defendant shall pay the fees and costs

845| assessed by the division and have a claimfor rei mbursenent

846| against the estate of the plaintiff.
847 Section 11. Subsection (20) of section 400.141, Florida
848| Statutes, is anended, subsections (21) through (24) are

849| renunbered as subsections (22) through (25), respectively, and a
850 new subsection (22) is added to said section, to read:

851 400. 141 Adm nistration and managenent of nursing hone

852| facilities.--Every licensed facility shall conmply with al

853| applicable standards and rul es of the agency and shall:

854 (20) Effective July 1, 2005, nmaintain general and
855| professional liability insurance coverage, witten through
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856 admtted carriers, surplus carriers, or offshore captives, in an
857| anpunt not | ess than $800 per |licensed nursing hone bed thatis
858| inforceatalltinmes Inlieuof generaland professional

859| Liabili . ’ losi I i

860 : I L TIRE I . Ly facilit
861 $ i i

862

863

864 (21)(a) Effective July 1, 2005, in |lieu of general and
865| professional liability insurance coverage, denonstrate proof of

866| financial responsibility in one of the foll ow ng ways:

867 1. Establishing an escrow account consisting of cash or

868| assets eligible for deposit in accordance with s. 625.52 in an

869| annual anmount not |ess than $800 per |icensed nursing hone bed,

870 to be funded in 12 nonthly installnents at the inception of the

871 escrow account: or

872 2. Obtaining an unexpired, irrevocable letter of credit,

873| established under chapter 675, in an annual anbunt not |ess than

874| $800 per licensed nursing hone bed. The letter of credit shal

875| be payable to the facility as beneficiary upon presentnent of a

876| final judgnent indicating liability and awardi ng damages to be

877| paid by the facility or upon presentnent of a settl enent

878| agreenent signed by all parties to the agreenent when the final

879| judgnent or settlenent is a result of a liability clai magainst

880| the facility. The letter of credit shall be nonassi gnable and

881| nontransferable. The letter of credit shall be issued by any

882| bank or savings associ ati on organi zed and exi sting under the

883| laws of this state or any bank or savi ngs associ ati on organi zed
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884| wunder the laws of the United States which has its principal

885| place of business in this state or has a branch office that is

886| authorized under the laws of this state or of the United States

887| to receive deposits in this state.

888 (b) In lieu of general and professional liability

889| insurance coverage, a state-designated teaching nursing hone and

890| its affiliated assisted living facilities created under s.

891| 430.80 may denonstrate proof of financial responsibility as
892| provided in s. 430.80(3)(h).
893 (c) The required anount of general and professional

894| liability insurance or financial responsibility shall be

895| recal cul ated begi nni ng January 1, 2007, and conti nue each

896| January 1, by the rate of inflation for the precedi hg year

897| wusing the Consuner Price |Index-Urban B-All Itens, as published
898| by the United States Bureau of Labor Statistics.

899 (d) General and professional liability coverage or

900| financial responsibility must be denonstrated at the tine of

901| initial licensure and at the tine of relicensure in order to

902 mai ntain the |icense.

903 (e) Notwithstanding any provision to the contrary, a

904| nursing hone facility that is part of a continuing care facility

905| certified under chapter 651 and owned by the sane corporation

906| nmamy use the liability insurance or financial responsibility that

907| is in effect for the continuing care facility as proof of

908| conpliance if the total anmpunt of coverage or financia

909| responsibility is no |l ess than the m ni num anount required for

910| its nursing hone facility based on $800 per Ilicensed nursing

911| hone bed under the requirenents of this section and as adjusted
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912| for inflation as provided in paragraph (c).

913 (f) A corporation that owms a nursing hone facility and

914| offers other long-termcare or housing services under the sane

915| corporate entity or a holding conpany through which nursing hone

916| care and other services are offered, including, but not limted

917| to, assisted living, hone health, apartnents or units for

918| independent living, or any conbination thereof, nmay use the

919| liability insurance or financial responsibility in effect for

920| the corporation or hol ding conpany as proof of conpliance if the

921| anount of coverage or financial responsibility is no |l ess than

922| the mninumanpunt required for its nursing hone facility based

923| on $800 per licensed nursing hone bed under the requirenents of

924| this section and as adjusted for inflation as provided in

925| paragraph (c).
926

927| Facilities that have been awarded a Gol d Seal under the program

928| established in s. 400.235 nmay develop a plan to provide

929| certified nursing assistant training as prescri bed by federal
930| regulations and state rules and nmay apply to the agency for
931| approval of their program

932 Section 12. Subsection (3) is added to section 400. 151,
933| Florida Statutes, to read:

934 400. 151 Contracts.--

935 (3) If a contract to which this section applies contains a

936| provision that provides for binding arbitration of any dispute

937| that nmy arise under, or is related to, the duties, obligations,

938| or services set forth in the contract, the binding arbitration

939| provision nust conply with the following criteria:
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940 (a) The provision nust be distinguishable fromthe

941| renminder of the contract by the use of uppercase bol df ace type

942| to denom nate the provision as one providing for "D SPUTE
943| RESOLUTION' or, alternatively, "ARBITRATION." The provision nust
944| al so use upper case and bol dface type to notify the resident

945| that signing the contract neans that the party agrees to wai ve

946| any right to a jury trial and consents to engage in voluntary
947| binding arbitration
948 (b) The provision nust include a short, easily

949| understandabl e expl anation of the arbitration process and what

950| clains are subject to arbitration. The provision nust clearly

951| informthe resident, or the resident's designee, that he or she

952| has the right to consult an attorney and have the agreenent

953| reviewed by an attorney of his or her choice. A representative

954| of the licensee nust read the provision to the resident and

955| answer any questions asked by the resident. If a resident

956| requires special accommodations for reading or hearing the

957| provision, the |icensee nust ensure that appropriate

958| accommpdati ons are nmde.

959 (c) The provision nust conply with chapter 682, incl uding,

960 but not limted to, the right to participate in discovery, the

961| right to counsel, the right to present evidence, the right to

962| cross-exanine witnesses, and the right to present expert

963| testinony.

964 (d) The provision shall not place any |[imtation on the

965| amount of the damages, if any, that nmay be awarded by the

966| arbitrator, except that the election of renedies as set forth in

967 s. 400.023(1) shall apply and, to the extent a clai nant seeks to
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968| assert a claimfor punitive damages, the provisions of ss.

969| 400.0237 and 400. 0238 shall apply in determ ning whether such a
970| claimnmay be brought and the anpbunt of danmmges, if any, that may
971| be awarded.

972 (e) The provision nust state that the laws of this state

973| apply to any |legal issue presented to the arbitrati on panel and

974| nust state that the arbitration will be held in the county where

975| the nursing hone facility is | ocated.

976 (f) The provision does not limt the resident from

977| bringing a claimin the arbitration based upon an all eged

978| deprivation of his or her resident rights as set forth in s.

979| 400.022, and in accordance with the standards set forth in s.
980| 400.023(2)-(5).
981 (g) The resident or, if the resident is unable to sign the

982| contract due to any physical or nental inpairnent, the

983| resident's health care surrogate, health care proxy, spouse, or

984| other person holding a power of attorney or durable famly power

985| of attorney has 14 cal endar days after the date of execution of

986| the agreenment, excluding state holidays, in which to rescind the

987| arbitration provision. The rescission does not affect the other

988| duties and obligations set forth in the agreenent by and bet ween
989| the parties.

990 (h) The page on which the dispute resolution or

991| arbitration provision appears nust include a signature |line or

992| other area where the resident or the resident's desi gnee can

993| sign or initial that he or she has read the page and that the

994| contents of the page have been expl ained to himor her.
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995 (i) The provision may not require the resident or the

996| resident's designee to incur any initiation fees for the binding

997| arbitration process which would be greater than the filing fee

998| applicable to the initiation of a civil action in the circuit
999| where the claimcould be brought.

1000 (j) This subsection applies only to contracts havi ng

1001| arbitration provisions signed on or after July 1, 2005. This

1002| subsection does not apply to continuing care contracts governed
1003| wunder chapter 651.

1004 Section 13. Subsection (13) is added to section 409. 907,
1005| Florida Statutes, to read:
1006 409. 907 Medicaid provider agreenents.--The agency may nake

1007| paynents for nmedical assistance and rel ated services rendered to
1008| Medicaid recipients only to an individual or entity who has a
1009| provider agreement in effect with the agency, who is perform ng
1010| services or supplying goods in accordance with federal, state,
1011| and local law, and who agrees that no person shall, on the

1012| grounds of handi cap, race, color, or national origin, or for any
1013| other reason, be subjected to discrimnation under any program
1014| or activity for which the provider receives paynent fromthe
1015| agency.

1016 (13) Effective January 1, 2007, and notwi thstanding s.
1017 409.905(8), the agency may not renew a Medi cai d provider

1018| agreenent with a chronically poor-performng nursing facility.

1019 Section 14. Paragraph (b) of subsection (2) of section
1020| 409.908, Florida Statutes, is anended to read:
1021 409. 908 Rei nbursenent of Medicaid providers.--Subject to

1022| specific appropriations, the agency shall reinburse Mdicaid
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1023| providers, in accordance with state and federal |aw, according
1024| to nethodologies set forth in the rules of the agency and in
1025| policy manual s and handbooks i ncorporated by reference therein.
1026| These net hodol ogi es may i nclude fee schedul es, reinbursenent
1027| nethods based on cost reporting, negotiated fees, conpetitive
1028| bidding pursuant to s. 287.057, and other nechanisns the agency
1029| considers efficient and effective for purchasing services or
1030| goods on behalf of recipients. If a provider is reinbursed based
1031| on cost reporting and submits a cost report |ate and that cost
1032| report would have been used to set a | ower reinbursenent rate
1033| for a rate senester, then the provider's rate for that senester
1034| shall be retroactively cal cul ated using the new cost report, and
1035| full paynent at the recal culated rate shall be effected

1036| retroactively. Medicare-granted extensions for filing cost

1037| reports, if applicable, shall also apply to Medicaid cost

1038| reports. Paynment for Medicaid conpensabl e services nade on

1039| behalf of Medicaid eligible persons is subject to the

1040| availability of noneys and any limtations or directions

1041| provided for in the General Appropriations Act or chapter 216.
1042| Further, nothing in this section shall be construed to prevent
1043| or limt the agency from adjusting fees, reinbursenent rates,
1044| lengths of stay, nunmber of visits, or nunber of services, or
1045| maki ng any ot her adjustments necessary to conply with the

1046| availability of noneys and any limtations or directions

1047| provided for in the General Appropriations Act, provided the
1048| adjustnent is consistent with legislative intent.

1049 (2)
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1050 (b) Subject to any |imtations or directions provided for
1051| in the General Appropriations Act, the agency shall establish
1052| and inplenment a Florida Title Xl X Long-Term Care Rei nbur senment
1053| Plan (Medicaid) for nursing honme care in order to provide care
1054| and services in conformance with the applicable state and

1055 federal |laws, rules, regulations, and quality and safety

1056| standards and to ensure that individuals eligible for nedical
1057| assistance have reasonabl e geographic access to such care.

1058 1. Changes of ownership or of |icensed operator do not
1059| qualify for increases in reinbursement rates associated with the
1060 change of ownership or of licensed operator. The agency shal
1061| amend the Title XIX Long Term Care Rei nbursenent Plan to provide
1062| that the initial nursing hone reinbursenent rates, for the

1063| operating, patient care, and MAR conponents, associated with
1064| related and unrel ated party changes of ownership or |icensed
1065| operator filed on or after Septenber 1, 2001, are equivalent to
1066| the previous owner's reinbursenent rate.

1067 2. The agency shall amend the | ong-termcare rei nbursenent
1068| plan and cost reporting systemto create direct care and

1069| indirect care subconponents of the patient care conponent of the
1070| per diemrate. These two subconmponents together shall equal the
1071| patient care conponent of the per diemrate. Separate cost-based
1072| ceilings shall be calculated for each patient care subconponent.
1073 The direct care subconponent of the per diemrate shall be

1074 limted by the cost-based class ceiling, and the indirect care
1075| subconmponent shall be limted by the | ower of the cost-based

1076| class ceiling, by the target rate class ceiling, or by the

1077| individual provider target. Fhe—agency—shall—adjiust—thepatient
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1078| care-conponent—effective January1.- 2002 The costto-adjust the
1079| direct—care subconponent—shall-be netof the total funds

1080| previously-allocated forthe case mx—add-on—The-agency-shall
1081 wneke the required changes to the nursing hone cost reporting
1082| forms—toinplenentthis requirenent effective Jandary—1,—2002-
1083 3. The direct care subconponent shall include salaries and
1084| benefits of direct care staff providing nursing services

1085| including registered nurses, licensed practical nurses, and

1086| certified nursing assistants who deliver care directly to

1087| residents in the nursing hone facility. This excludes nursing
1088 adm nistration, MDS, and care plan coordinators, staff

1089| devel opnent, and staffing coordi nator

1090 4. Al other patient care costs shall be included in the
1091| indirect care cost subconponent of the patient care per diem
1092| rate. There shall be no costs directly or indirectly allocated
1093| to the direct care subconponent froma hone office or nanagenent
1094 | conpany.

1095 5. On July 1 of each year, the agency shall report to the
1096| Legislature direct and indirect care costs, including average
1097| direct and indirect care costs per resident per facility and
1098| direct care and indirect care salaries and benefits per category
1099| of staff nenber per facility.

1100 6. In order to offset the cost of general and professional
1101| liability insurance, the agency shall anend the plan to all ow
1102| for interimrate adjustnments to reflect increases in the cost of
1103| general or professional liability insurance for nursing homnes.
1104| This provision shall be inplenented to the extent existing

1105| appropriations are avail abl e.
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1106 7. Effective Cctober 1, 2005, the agency shall anmend the
1107| plan to recognize increases in professional liability insurance

1108| costs incurred by a nursing hone facility. The agency shal

1109| provide a pass-through of professional liability insurance,

1110| including contributions establishing financial responsibility
1111 wunder s. 400.141(20), in an anount that does not exceed $800 per
1112| licensed nursing hone bed. Any portion of the costs of

1113| professional liability insurance which exceed $800 per bed is

1114| recognized as an operating cost and is subject to the operating

1115 cost ceiling and target.

1116 8. The agency nmy i npose a quality assurance assessnent on

1117 all nursing hone facilities licensed under part Il of chapter

1118 400 as a provider contribution for maki ng paynents, incl uding

1119| federal nmatching funds, through the nmethodol ogi es for Medicaid

1120| nursing hone rei nbursenent. Funds received for this purpose nust

1121| be accounted for separately and nay not be comm ngl ed with other

1122| state or local funds in any manner.
1123
1124 It is the intent of the Legislature that the rei nbursenent plan

1125| achieve the goal of providing access to health care for nursing
1126| hone residents who require | arge anounts of care while

1127| encouragi ng diversion services as an alternative to nursing home
1128| care for residents who can be served within the community. The
1129| agency shall base the establishnment of any maxi numrate of

1130| paynent, whether overall or conponent, on the avail abl e noneys
1131| as provided for in the General Appropriations Act. The agency
1132| may base the maxi numrate of paynent on the results of

1133| scientifically valid analysis and concl usions derived from
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1134| objective statistical data pertinent to the particular nmaxi num
1135| rate of paynent.

1136 Section 15. For the purpose of incorporating the anendnent
1137| to section 400.141, Florida Statutes, in a reference thereto,
1138| paragraph (h) of subsection (3) of section 430.80, Florida

1139 Statutes, is reenacted to read:

1140 430.80 Inplenentation of a teaching nursing hone pil ot
1141| project.--
1142 (3) To be designated as a teaching nursing hone, a nursing

1143| hone |icensee nust, at a mninum

1144 (h) Maintain insurance coverage pursuant to s. 400.141(20)
1145| or proof of financial responsibility in a m ni mum anmount of

1146| $750, 000. Such proof of financial responsibility may include:
1147 1. Maintaining an escrow account consisting of cash or
1148| assets eligible for deposit in accordance with s. 625.52; or
1149 2. (Obtaining and maintaining pursuant to chapter 675 an
1150| wunexpired, irrevocabl e, nontransferable and nonassignable letter
1151| of credit issued by any bank or savings associ ation organi zed
1152 and existing under the laws of this state or any bank or savings
1153| association organized under the laws of the United States that
1154| has its principal place of business in this state or has a

1155| branch office which is authorized to receive deposits in this
1156| state. The letter of credit shall be used to satisfy the

1157| obligation of the facility to the claimant upon presentnent of a
1158| final judgnment indicating liability and awardi ng damages to be
1159| paid by the facility or upon presentnent of a settlenent

1160| agreenent signed by all parties to the agreenent when such fi nal
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1161| judgnment or settlenent is a result of a liability claim against
1162| the facility.

1163 Section 16. Adjustnent of arbitration linmts.-- Effective

1164 January 1, 2008, the arbitration limts set forth in sections
1165| 400.02342(7) and 400.02344(4)(a), Florida Statutes, shall be

1166| adjusted annually for inflation as neasured by the Consuner

1167 Price Index for All U ban Consuners published by the Bureau of
1168| Labor Statistics of the United States Departnent of Labor.

1169 Section 17. Chronically poor-perform ng nursing hone
1170| facilities.--
1171 (1) It is the intent of the Legislature that the Agency

1172| for Health Care Adm nistration not renew Medi caid provider

1173| agreenents with any nursing hone facility that has a pattern,

1174| over tine, of citations for actual harm or i mredi ate jeopardy

1175| citations in accordance with state and federal |icensure and

1176| certification requirenents. These facilities are known as

1177| chronically poor-performng nursing hone facilities. In order to

1178 carry out the intent of the Legislature, the agency, after
1179 consulting wwth the Florida Health Care Association, the Florida
1180 Association of Hones for the Aging, and the Association for the

1181| Advancenment of Retired Persons, shall:

1182 (a) Define a chronically poor-perform ng nursing hone

1183| facility with a specific period of tine for deternmning a

1184| pattern.
1185 (b) ldentify, notify, nonitor, neasure inprovenent, and,

1186 when appropriate, decline to renew the Medicaid agreenents for

1187| chronically poor-performng nursing facilities.
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1188 (c) Foster the inprovenent of chronically poor-performng

1189| nursing facilities by including tine limts for denobnstrating

1190 neasurable i nprovenent, including identifying criteria that

1191 neasure the inprovenent.

1192 (d) Analyze and prepare a report regardi ng the existing
1193 Medicaid "Up-or-Qut" Quality of Care Contract Managenent Program
1194| authorized in s. 400.148, Florida Statutes, including the

1195 progress of participating nursing hone facilities, benefits of

1196| the program and success in achieving the intended goal s.

1197 (e) Reviewall administrative procedures and barriers

1198| relating to identifying and elimnating chronically poor-

1199| performng nursing hone facilities and nmake recomendations for

1200 necessary statutory changes to elimnate those barriers.
1201 (2) It is the intent of the Legislature that the Institute

1202| on Aging at the University of South Florida conduct a study of

1203| all federal and state enforcenent sanctions and renedi es

1204| available to the Agency for Health Care Administration for use

1205 with nursing hone facilities. The study nust include, but need

1206| not be limted to, a review and eval uati on of the agency's use

1207| over the past 5 years of receivership, civil nonetary penalties,

1208| and denial of paynent for new adm ssions. The study nust al so

1209| evaluate the state survey process, including statew de

1210| consistency in survey findings by state area office, the

1211| system c costs for survey appeals, the effectiveness and

1212| objectivity of the informal dispute-resolution process in

1213| resolving disputes, and recent experiences of reversals of final

1214| orders of the agency and nodifications of the state's

1215 administrative actions concerning surveys and ratings. The
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1216| results of the study shall be presented to the Governor, the
1217 President of the Senate, and the Speaker of the House of
1218| Representatives by February 1, 2006.

1219 Section 18. Assessnents of nursing hone facilities

1220| assessnents. --
1221 (1) Effective July 1, 2006, each nursing hone facility
1222| licensed under chapter 400, Florida Statutes, shall pay an

1223| annual assessnent for each licensed bed in the facility. The

1224| funds raised by the assessnent are intended to ensure access to

1225 nursing hone services by the state's elderly popul ati on. The

1226| funds raised by the assessnent shall be used as provided in this
1227| section.

1228 (2) The anpbunt of the annual assessnent shall be

1229| determned in the foll ow ng nanner:

1230 (a) The initial annual assessnent shall be $800 per bed.

1231| Thereafter, the assessnent shall be adjusted annually for

1232| inflation as neasured by the Consuner Price Index for Al Urban

1233| Consuners published by the Bureau of Labor Statistics of the
1234 United States Departnent of Labor.
1235 (b) The initial assessnent shall be determ ned by the

1236| Agency for Health Care Adnministration and shall be based upon

1237| the agency's determ nation of the needs that will be paid for by

1238| the assessnent and the ability of nursing hone service providers

1239| to pay the assessnent.
1240 (3) It is the intent of the Legislature that funds derived

1241 fromthe assessnent nay not be used to suppl enent existing

1242| funding of prograns providing nursing hone services, but rather

1243| to enhance the services provided by the current funding.
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Section 19. |If any portion of this act is found to be

unconstitutional, then the entire act shall be null, void, and

of no effect.

Section 20. Except as otherw se provided herein, this act
shall take effect July 1, 2005.
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