Fl ori da Senate - 2005 SB 1586
By Senator Canpbell

32-1544-05 See HB 711

1 A Dbill to be entitled

2 An act relating to procurenment; anending s.

3 287.012, F.S.; providing definitions; creating

4 s. 287.046, F.S.; providing for outsourcing or

5 privatization of functions; providing

6 procedural, contractual, and negotiation

7 requi renents; providing contract anendnent

8 requirenents and linitations; providing

9 requi renents for share-in-savings contracts;

10 requiring contracting agencies to annually

11 report to the Governor, the Legislature, and

12 certain entities; providing reporting

13 requi renents; requiring the Departnent of

14 Managenment Services to annually report to the

15 Governor, Legislature, and certain entities;

16 provi ding reporting requirenments; requiring the

17 Department of Managenent Services to establish

18 a personnel training programfor certain

19 purposes; anending s. 283.33, F.S.; correcting
20 a cross-reference; providing an effective date
21
22 WHEREAS, when appropriately managed, privatization can
23| produce substantial benefits for taxpayers, including saving
24| public dollars and inproving service quality, and
25 WHEREAS, the potential benefits of privatization nmay be
26| lost if privatization initiatives are poorly conceived or
27| inplenented, and
28 WHEREAS, careful specification of the services to be
29| provided through privatization and strong systens to nonitor
30| contractor performance are needed to avoid service quality
31
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probl ems, higher long-termcosts, and disruptions in essentia
state services, and

WHEREAS, the Legislature has found that oversight of
state privatization should be strengthened, NOW THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (20) through (26) of section
287.012, Florida Statutes, are renunmbered as subsections (22)
t hrough (28), respectively, subsections (27) and (28) are
renunbered as subsections (30) and (31), respectively, and new
subsections (20), (21), and (29) are added to that section, to
read:

287.012 Definitions.--As used in this part, the term

(20) "oQutsourcing" nmeans _establishing a contractua

rel ati onship between an _agency and another entity under which

the agency remnins fully responsible and accountable for the

provision of affected services and nmintains control over

nmanagenent deci sions, while the other entity perforns all or

part of the function or functions.

(21) "Privatization" neans any process ained at

shifting functions and responsibilities, in whole or in part,

fromthe governnent to the private sector. Privatization may

enconpass a variety of techniques and activities, such as

out sourcing, that pronpte nore involvenment of the private

sector in providing services that have traditionally been

provi ded by governnent.

(29) "Share-in-savings contract" neans an _adreenent in

whi ch an_agency pays a contractor based on the financia

benefits derived fromthe contractor's perfornance.
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Section 2. Section 287.046, Florida Statutes, is
created to read

287.046 Qutsourcing or privatizing of functions.--No

agency nmmy outsource or privatize any function w thout having

or _seeking authority except as authorized by general |aw, the

CGeneral Appropriations Act, legislation inplenenting the

CGeneral Appropriations Act, or special appropriations acts.

(1) Prior to outsourcing or privatizing a function or

responsibility, an agency shall devel op a business case

describing and anal yzing the outsourcing or privatization

initiative. The business case shall include, but not be

limted to, the follow ng informtion:

(a) A detailed description of the function to be

out sourced or privatized, a description and analysis of the

agency's current performance, a rationale for the proposed

outsourcing or privatization initiative, and a citation to the

exi sting or proposed |l egal authority for outsourcing or

privatizing the function or responsibility.

(b) A cost-benefit analysis describing the current

direct and indirect costs of the program or services, an

anal ysis denpnstrating the potential savings or increased

costs that are expected to occur under privatization or

outsourcing, and a sensitivity analysis identifying critica

factors that could affect the potential savings and the effect

of changes in these factors on costs and benefits of the

proposal
(c) The process the agency plans to use to nonitor

contractor performance and the estinated nonitoring costs the

agency will incur for this nonitoring.
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(d) A contingency plan specifying nmethods and

nechani snms_to resolve any situation in which the contractor is

found to be not conplying with its contract.

(e) Alist of state assets that would be transferred

to the contractor if privatization or outsourcing is

i npl enent ed.

(2) The agency shall subnit the business case for each

privatization or outsourcing proposal to the Legislative

Budget Conmmi ssion for approval prior to entering into a

contract with a contractor. Upon the approval of the

Legi sl ati ve Budget Conmi ssion, the agency nmay enter into a

contract with the contractor

(3) Agencies shall enter into contracts for each

privatization and outsourcing initiative. At a mninmum the

contract shall include:

(a) Performance neasures and standards, including

out put _and outcone neasures as defined in s. 216.011 and unit

cost neasures representing the costs of producing an output or

outcone. The term"unit cost" neans the average total cost of

producing a single unit of output, for goods and services, for

a _specific agency activity, as defined in |eqgislative budget

instructions required by s. 216.023.

(b) 1Incentives and penalties to encourage contractor

conpliance with contract terns and the achi evenent of expected

performance results, including high-quality and cost-effective

services to the citizens of this state.

(c) Provisions providing access to contractor data by

governnent agencies and the public as foll ows:

1. A contractor nust nmake available for review any

record the contractor produces or collects related to the

provision of a state function or service to the sane extent
4
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those records would be available froma state agency by a

public records reguest.

2. A contractor nust maintain confidentiality of

records which are exenpt from public records requests or

ot herwi se confidential and exenpt under | aw

(d) Reporting of progress in achieving perfornmance

standards and outcones specified in the contract.

(e) A requirenent that the contractor provide access

for the contracting agency's inspector general, the Ofice of

Program Policy Analysis and Government Accountability, the

Auditor General ., and the Departnent of Financial Services to

all records of the contractor related to the services being

provi ded, as needed for a properly authorized audit,

exani nation, or investigation

(4) Wien the value of an outsourcing or privatization

contract is in excess of $1 nmillion, at | east one of the

persons conducting negotiations nmust be trained in

negoti ati on.

(5) The agency may not anend a contract for an

approved privatization or outsourcing initiative without first

subm tting the proposed anendnent to the lLeqgi sl ative Budget

Commi ssion for approval if:

(a) The effect of the anmendnent would be to expand the

financial ternms or conditions, or the duration of the

contract.

(b)1. The total dollar ampunt to be paid is increased

by 10 percent or nore; or

2. A contract performance date or the contract service

endi ng date is extended by 1 year or npre.
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Upon the approval of the amendnent by the Legislative Budget

Conmi ssion, the agency may anend the contract.

(6) Privatization or outsourcing initiatives that

involve a share-in-savings contract nust include:

(a) A description of the nethodology that will be used

to calculate savings to the state and paynents to a contractor

under the contract.

(b) cQuantifiable baseline data that will be used to

establish the basis upon which the percentage of savings paid

to a contractor will be determ ned.

(7)(a) An agency shall annually furnish the President

of the Senate, the Speaker of the House of Representatives,

the Legislative Budget Commi ssion, and the Ofice of Program

Policy Analysis and Governnment Accountability a report on al

its current outsourcing or privatization contracts that

describes the progress nmade in inplenenting each outsourcing

or_privatization effort and the contractor's perfornmance in

achi eving contractually specified perfornmance standards. Part

of this report nust also include information on the extent to

which work fornerly perforned in this state by state enpl oyees

is being perforned in other states or out of country as a

result of the outsourcing or privatization initiative.

(b) The Departnent of Managenent Services shal

annual |y furnish the President of the Senate, the Speaker of

the House of Representatives, the lLegislative Budget

Commi ssion, and the Ofice of Program Policy Analysis and

Governnent Accountability a report that sunmmmarizes agency

reports required by this section. As part of its report, the

departnent shall identify | essons | earned from agency

initiatives in outsourcing and privatizing government prograns
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1| and recommend areas for inprovenent in devel oping contracts

2| and nonitoring contractor performance.

3 (8) The Departnment of Management Services shal

4| establish a programto train state agency contracting

5| personnel in best practices for contract devel opnent,

6| negotiation, and nonitoring. Part of that training nust

7| include curriculumto create a certified negotiator program
8 Section 3. Subsection (1) of section 283.33, Florida
9| Statutes, is anended to read:

10 283.33 Printing of publications; |owest bidder

11| awards. --

12 (1) Publications my be printed and prepared in-house
13| by another agency or the Legislature, or purchased on bid,

14| whichever is nore econonical and practicable as deterni ned by
15| the agency. An agency may contract for binding separately when
16| nore econom cal or practicable, whether or not the renminder
17| of the printing is done in-house. A vendor may subcontract for
18| binding and still be considered a responsible vendor

19| notwi thstanding s. 287.012(26) {24}

20 Section 4. This act shall take effect July 1, 2005

21
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