Fl ori da Senate - 2005 CS for SB 1590

By the Committee on Ceneral Governnent Appropriations; and
Senator Garcia

601- 2056- 05
1 A Dbill to be entitled
2 An act relating to joint underwiters and
3 reinsurers; anending s. 627.311, F.S.
4 provi ding requirenents for the joint
5 underwriting plan of insurers that operates as
6 a nonprofit entity; requiring that the plan
7 mai ntain its headquarters in Tall ahassee;
8 i ncreasi ng the nenbership of the board of
9 governors that oversees operation of the joint
10 underwiting plan; authorizing the Financia
11 Servi ces Conmission to renove a board nenber
12 for cause; authorizing the board to sel ect
13 service providers conpetitively; requiring that
14 the board provide notice of intent to solicit
15 bids; requiring that the board provide for an
16 annual review of the adm nistrative costs of
17 the plan and deternine alternatives for
18 procuri ng goods and services efficiently;
19 requiring that the O fice of Insurance
20 Regul ation review filings of the joint
21 underwiting plan of workers' conpensation
22 insurers; requiring that the office annually
23 approve rates; deleting certain provisions
24 limting the di sapproval of rates by the
25 office; requiring that excess funds received by
26 the plan be returned to the state; providing an
27 effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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Section 1. Subsections (5), (6), and (7) of section
627.311, Florida Statutes, are amended to read:

627.311 Joint underwiters and joint reinsurers;
public records and public neetings exenptions.--

(5)(a) The office shall, after consultation with
i nsurers, approve a joint underwiting plan of insurers that
whi-ch—shall operate as a nonprofit entity. For the purposes of
this subsection, the term"insurer" includes group
sel f-insurance funds authorized by s. 624.4621, comrercia
sel f-i nsurance funds authorized by s. 624.462, assessable
nmutual insurers authorized under s. 628.6011, and insurers
licensed to wite workers' compensation and enpl oyer's
liability insurance in this state. The purpose of the plan is
to provi de workers' conpensation and enployer's liability
i nsurance to applicants who are required by law to maintain
wor kers' conpensation and enployer's liability insurance and
who are in good faith entitled to but who are unable to
procure such insurance through the voluntary market. Except as
provi ded herein, the plan nust have actuarially sound rates

that ensure that the plan is self-supporting. The plan shal

establish and naintain its headquarters in Tall ahassee.

(b) The operation of the plan is subject to the

supervi sion of an 11-nmenber a—9-merber board of governors. The

board of governors shall be conprised of:

1. Five Fhree nenbers appointed by the Financia
Servi ces Conm ssion. Each nenber appointed by the commi ssion
shall serve at the pleasure of the conm ssion;

2. Two of the 20 domestic insurers, as defined in s.
624.06(1), having the |l argest voluntary direct prem uns

written in this state for workers' compensation and enpl oyer's
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liability insurance, which shall be elected by those 20
domestic insurers;

3. Two of the 20 foreign insurers as defined in s.
624.06(2) having the |argest voluntary direct premunms witten
in this state for workers' compensation and enpl oyer's
liability insurance, which shall be elected by those 20
foreign insurers;

4. One person appointed by the |argest property and
casualty insurance agents' association in this state; and

5. The consuner advocate appointed under s. 627.0613

or the consunmer advocate's designee.

Each board nenber shall serve a 4-year termand may serve
consecutive ternms. A vacancy on the board shall be filled in
the sane manner as the original appointnent for the unexpired
portion of the term The Financial Services Conm ssion shal
designate a nmenber of the board to serve as chair. The

Fi nancial Services Conm ssion nmay renpve any nenber for cause.

No board nenber shall be an insurer which provides services to
the plan or which has an affiliate which provides services to
the plan or which is serviced by a service conpany or
third-party adm nistrator which provides services to the plan
or which has an affiliate which provides services to the plan.
The neeting mnutes, audits, and procedures of the board of
governors are subject to chapters ehapter 119 and 286, unless

ot herwi se provided.

(c) The operation of the plan shall be governed by a
pl an of operation that is prepared at the direction of the
board of governors. The plan of operation nay be changed at
any tinme by the board of governors or upon request of the
of fice. The plan of operation and all changes thereto are
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subj ect to the approval of the office. The plan of operation
shal I :

1. Authorize the board to engage in the activities
necessary to inplenment this subsection, including, but not
limted to, borrow ng noney.

2. Develop criteria for eligibility for coverage by
the plan, including, but not limted to, docunented rejection
by at | east two insurers which reasonably assures that
i nsureds covered under the plan are unable to acquire coverage
in the voluntary narket.

3. Require notice fromthe agent to the insured at the
time of the application for coverage that the application is
for coverage with the plan and that coverage may be avail able
t hrough an insurer, group self-insurers' fund, commercia
sel f-insurance fund, or assessable nutual insurer through
anot her agent at a | ower cost.

4. Establish prograns to encourage insurers to provide
coverage to applicants of the plan in the voluntary market and
to insureds of the plan, including, but not limted to:

a. Establishing procedures for an insurer to use in
notifying the plan of the insurer's desire to provide coverage
to applicants to the plan or existing insureds of the plan and
in describing the types of risks in which the insurer is
interested. The description of the desired risks nust be on a
form devel oped by the plan.

b. Devel oping forms and procedures that provide an
insurer with the information necessary to determ ne whet her
the insurer wants to wite particular applicants to the plan
or insureds of the plan.

c. Devel oping procedures for notice to the plan and
the applicant to the plan or insured of the plan that an

4
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insurer will insure the applicant or the insured of the plan
and notice of the cost of the coverage offered; and devel opi ng
procedures for the selection of an insuring entity by the
applicant or insured of the plan.

d. Provide for a market-assistance plan to assist in
the placement of enployers. Al applications for coverage in
the plan received 45 days before the effective date for
coverage shall be processed through the market-assistance
pl an. A market-assi stance plan specifically designed to serve
the needs of snmall, good policyhol ders as defined by the board
nmust be finalized by January 1, 1994.

5. Provide for policy and clains services to the
i nsureds of the plan of the nature and quality provided for
insureds in the voluntary market.

6. Provide for the review of applications for coverage
with the plan for reasonabl eness and accuracy, using any
avail able historic information regarding the insured.

7. Provide for procedures for auditing insureds of the
pl an whi ch are based on reasonabl e busi ness judgnment and are
designed to maxim ze the likelihood that the plan will collect
the appropriate prem uns.

8. Authorize the plan to term nate the coverage of and
refuse future coverage for any insured that submits a
fraudul ent application to the plan or provides fraudul ent or
grossly erroneous records to the plan or to any service
provi der of the plan in conjunction with the activities of the
pl an.

9. Establish service standards for agents who submit
busi ness to the pl an.

10. Establish criteria and procedures to prohibit any
agent who does not adhere to the established service standards

5
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from pl aci ng business with the plan or receiving, directly or
indirectly, any commi ssions for business placed with the plan

11. Provide for the establishnent of reasonable safety
progranms for all insureds in the plan. Al insureds of the
pl an nmust participate in the safety program

12. Authorize the plan to term nate the coverage of
and refuse future coverage to any insured who fails to pay
prem uns or surcharges when due; who, at the tinme of
application, is delinquent in paynments of workers
conpensation or enployer's liability insurance prem uns or
surcharges owed to an insurer, group self-insurers' fund,
conmerci al self-insurance fund, or assessable nutual insurer
licensed to wite such coverage in this state; or who refuses
to substantially conply with any safety progranms reconmended
by the plan.

13. Authorize the board of governors to provide the

services required by the plan in the npst cost-effective and

efficient manner through staff enployed by the plan, through

reasonably conpensated service providers who contract with the
plan to provide services as specified by the board of
governors, or through a conbination of enpl oyees and service
provi ders.

14. Provide for service standards for service
provi ders, nethods of determ ning adherence to those service
standards, incentives and disincentives for service, and
procedures for term nating contracts for service providers
that fail to adhere to service standards.

15. Provide procedures for the conpetitive selection

of seleeting service providers and standards for qualification
as a service provider that reasonably assure that any service
provi der selected will continue to operate as an ongoi ng
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1| concern and is capable of providing the specified services in
2| the manner required. |f the board of governors undertakes to
3| procure services froma servicing carrier required by the

4| plan, the board of governors shall provide reasonable notice
5[ to potential service providers of its intent to solicit bids
6| for the procurement of such services by publishing a notice in
7| the Florida Admi nistrative Weekly and at | east one newspaper
8| of general circulation in this state, or in at |east two

9| business trade journals.

10 16. Provide for reasonabl e accounting and

11| data-reporting practices.

12 17. Provide for annual review of costs associated with
13| the general administration of the plan and the administration
14| and servicing of the policies issued by the plan to deternine
15| alternatives by which costs can be reduced and goods and

16| services can be procured and provided in the nost

17| cost-effective and efficient manner

18 18. Authorize the acquisition of such excess insurance
19| or reinsurance as is consistent with the purposes of the plan
20 19. Provide for an annual report to the office on a
21| date specified by the office and contai ning such information
22| as the office reasonably requires.

23 20. Establish multiple rating plans for various

24| classifications of risk which reflect risk of |oss, hazard

25| grade, actual |osses, size of premium and conpliance with

26| loss control. At |east one of such plans nust be a

27| preferred-rating plan to accommdate snal | - prem um

28| policyholders with good experience as defined in

29| sub-subparagraph 22. a.

30 21. Establish agent conm ssion schedul es.

31
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1 22. For enployers otherwi se eligible for coverage

2| under the plan, establish three tiers of enployers neeting the
3| criteria and subject to the rate limtations specified in this
4| subparagraph.

5 a. Tier One.--

6 (I) Criteria; rated enployers.--An enployer that has

7| an experience nodification rating shall be included in Tier

8| One if the enpl oyer neets all of the follow ng:

9 (A) The experience nodification is bel ow 1.00.

10 (B) The enployer had no lost-tinme clains subsequent to
11| the applicable experience nodification rating period.

12 (C) The total of the enployer's nedical-only clains

13| subsequent to the applicable experience nodification rating

14| period did not exceed 20 percent of prem um

15 (I'l)y Criteria; non-rated enployers.--An enpl oyer that
16| does not have an experience nodification rating shall be

17| included in Tier One if the enployer neets all of the

18| foll ow ng:

19 (A) The enployer had no lost-tine claims for the
20| 3-year period i mediately preceding the inception date or
21| renewal date of the enployer's coverage under the plan.
22 (B) The total of the enployer's nedical-only clains
23| for the 3-year period i mediately preceding the inception date
24| or renewal date of the enployer's coverage under the plan did
25| not exceed 20 percent of preni um
26 (C) The enployer has secured workers' conpensation
27| coverage for the entire 3-year period i medi ately precedi ng
28| the inception date or renewal date of the enployer's coverage
29| under the plan.
30 (D) The enployer is able to provide the plan with a
31| loss history generated by the enployer's prior workers
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1| conpensation insurer, except if the enployer is not able to

2| produce a loss history due to the insolvency of an insurer

3| the receiver shall provide to the plan, upon the request of

4| the enployer or the enpl oyer's agent, a copy of the enployer's
5| loss history fromthe records of the insolvent insurer if the
6| loss history is contained in records of the insurer which are
7| in the possession of the receiver. If the receiver is unable
8| to produce the loss history, the enployer may, in lieu of the
9| loss history, submit an affidavit fromthe enpl oyer and the
10| enployer's insurance agent setting forth the |oss history.

11 (E) The enployer is not a new business.

12 (I'11)y Premuns.--The premuns for Tier One insureds
13| shall be set at a premiumlevel 25 percent above the

14| conparabl e voluntary market prem uns until the plan has

15| sufficient experience as determ ned by the board to establish
16| an actuarially sound rate for Tier One, at which point the

17| board shall, subject to paragraph (e), adjust the rates, if
18| necessary, to produce actuarially sound rates, provided such
19| rate adjustnent shall not take effect prior to January 1,
20| 2007.
21 b. Tier Two.--
22 (I) Criteria; rated enployers.--An enployer that has
23| an experience nodification rating shall be included in Tier
24 Two if the enployer neets all of the foll ow ng:
25 (A) The experience nodification is equal to or greater
26| than 1.00 but not greater than 1.10.
27 (B) The enployer had no lost-tinme clains subsequent to
28| the applicabl e experience nodification rating period.
29 (C) The total of the enployer's nedical-only clains
30| subsequent to the applicable experience nodification rating
31| period did not exceed 20 percent of prem um
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(I'l')y Criteria; non-rated enployers.--An enpl oyer that
does not have any experience nodification rating shall be
included in Tier Two if the enployer is a new business. An
enpl oyer shall be included in Tier Two if the enpl oyer has
| ess than 3 years of | oss experience in the 3-year period
i medi ately preceding the inception date or renewal date of
the enpl oyer's coverage under the plan and the enpl oyer neets
all of the follow ng:

(A) The enployer had no lost-tine clainms for the
3-year period i mediately preceding the inception date or
renewal date of the enployer's coverage under the plan.

(B) The total of the enployer's nedical-only clains
for the 3-year period i mediately preceding the inception date
or renewal date of the enployer's coverage under the plan did
not exceed 20 percent of prem um

(C) The enployer is able to provide the plan with a
| oss history generated by the workers' conpensation insurer
t hat provi ded coverage for the portion or portions of such
period during which the enpl oyer had secured workers
conpensati on coverage, except if the enployer is not able to
produce a | oss history due to the insolvency of an insurer
the receiver shall provide to the plan, upon the request of
the enpl oyer or the enployer's agent, a copy of the enployer's
|l oss history fromthe records of the insolvent insurer if the
| oss history is contained in records of the insurer which are
in the possession of the receiver. |If the receiver is unable
to produce the loss history, the enployer may, in lieu of the
| oss history, subnit an affidavit fromthe enpl oyer and the
enpl oyer's insurance agent setting forth the |oss history.

(Ir1)y Premuns.--The premiuns for Tier Two insureds
shall be set at a rate |level 50 percent above the conparable
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1| voluntary market premuns until the plan has sufficient

2| experience as determ ned by the board to establish an

3| actuarially sound rate for Tier Two, at which point the board
4| shall, subject to paragraph (e), adjust the rates, if

5| necessary, to produce actuarially sound rates, provided such
6| rate adjustnment shall not take effect prior to January 1,

7| 2007.

8 c. Tier Three.--

9 () Eligibility.--An enployer shall be included in

10| Tier Three if the enpl oyer does not neet the criteria for Tier
11| One or Tier Two.

12 (I'l) Rates.--The board shall establish, subject to

13| paragraph (e), and the plan shall charge, actuarially sound
14| rates for Tier Three insureds.

15 23. For Tier One or Tier Two enployers which enploy no
16| nonexenpt enpl oyees or which report payroll which is |ess than
17| the mni mum wage hourly rate for one full-time enployee for 1
18| year at 40 hours per week, the plan shall establish

19| actuarially sound prem uns, provided, however, that the
20| prem ums may not exceed $2,500. These prem uns shall be in
21| addition to the fee specified in subparagraph 26. \Wen the
22| plan establishes actuarially sound rates for all enployers in
23| Tier One and Tier Two, the premiunms for enployers referred to
24| in this paragraph are no |l onger subject to the $2,500 cap
25 24. Provide for a depopul ation programto reduce the
26| nunmber of insureds in the plan. If an enployer insured through
27| the plan is offered coverage froma voluntary market carrier
28 a. During the first 30 days of coverage under the
29| plan;
30 b. Before a policy is issued under the plan
31

11
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 1590
601- 2056- 05

c. By issuance of a policy upon expiration or
cancel l ation of the policy under the plan; or
d. By assunption of the plan's obligation with respect

to an in-force policy,

that enployer is no |onger eligible for coverage through the
pl an. The prem um for risks assuned by the voluntary market
carrier nmust be no greater than the prem umthe i nsured woul d
have paid under the plan, and shall be adjusted upon renewa
to reflect changes in the plan rates and the tier for which
the insured would qualify as of the tinme of renewal. The
i nsured may be charged such premuns only for the first 3
years of coverage in the voluntary market. A preni um under
this subparagraph is deenmed approved and is not an excess
prem um for purposes of s. 627.171

25. Require that policies issued and applications nust
include a notice that the policy could be replaced by a policy
i ssued froma voluntary market carrier and that, if an offer
of coverage is obtained froma voluntary market carrier, the
policyholder is no |onger eligible for coverage through the
pl an. The notice nust al so specify that acceptance of coverage
under the plan creates a conclusive presunption that the
applicant or policyholder is aware of this potenti al

26. Require that each application for coverage and
each renewal prem um be acconpani ed by a nonrefundabl e fee of
$475 to cover costs of administration and fraud prevention.
The board may, with the approval of the office, increase the
anount of the fee pursuant to a rate filing to reflect
i ncreased costs of adnministration and fraud prevention. The
fee is not subject to commi ssion and is fully earned upon
commencenment of coverage.

12

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 1590
601- 2056- 05

(d)1. The funding of the plan shall include prem uns
as provided in subparagraph (c)22. and assessnents as provided
in this paragraph.

2.a. |If the board determines that a deficit exists in
Tier One or Tier Two or that there is any deficit renaining
attributable to any of the plan's forner subplans and that the
deficit cannot be funded wi thout the use of deficit
assessnents, the board shall request the office to |evy, by
order, a deficit assessnment against prem uns charged to
i nsureds for workers' conpensation insurance by insurers as
defined in s. 631.904(5). The office shall issue the order
after verifying the amount of the deficit. The assessnent
shall be specified as a percentage of future prem um
col l ections, as recomrended by the board and approved by the
of fice. The same percentage shall apply to prem uns on al
wor kers' conpensation policies issued or renewed during the
12-month period beginning on the effective date of the
assessnment, as specified in the order

b. Wth respect to each insurer collecting prem uns
that are subject to the assessment, the insurer shall collect
the assessment at the same time as the insurer collects the
prem um paynent for each policy and shall remt the
assessnents collected to the plan as provided in the order
i ssued by the office. The office shall verify the accurate and
timely collection and rem ttance of deficit assessnents and
shall report such information to the board. Each insurer
col l ecting assessments shall provide such information with
respect to premuns and collections as nmay be required by the
office to enable the office to nmonitor and audit conpliance

with this paragraph.
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c. Deficit assessnents are not considered part of an
insurer's rate, are not premium and are not subject to the
premumtax, to the assessnments under ss. 440.49 and 440.51
to the surplus lines tax, to any fees, or to any conm ssions.
The deficit assessnent inposed shall becone plan funds at the
nonent of collection and shall not constitute income to the
i nsurer for any purpose, including financial reporting on the
insurer's income statement. An insurer is liable for al
assessnments that the insurer collects and nust treat the
failure of an insured to pay an assessnent as a failure to pay
premum An insurer is not liable for uncollectible
assessnents.

d. Whien an insurer is required to return unearned
premium the insurer shall also return any coll ected
assessnments attributable to the unearned prem um

e. Deficit assessments as described in this
subpar agraph shall not be levied after July 1, 2007.

3.a. All policies issued to Tier Three insureds shal
be assessable. All Tier Three assessabl e policies nmust be
clearly identified as assessable by containing, in contrasting
color and in not |ess than 10-point type, the follow ng

statenment:

"This is an assessable policy. If the planis
unable to pay its obligations, policyholders
will be required to contribute on a pro rata
earned prem um basis the noney necessary to

neet any assessnent |levied."

b. The board may fromtinme to tinme assess Tier Three
i nsureds to whom the plan has issued assessable policies for
14
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t he purpose of funding plan deficits. Any such assessnent
shall be based upon a reasonabl e actuarial estimte of the
anount of the deficit, taking into account the amount needed
to fund nedical and indemity reserves and reserves for

i ncurred but not reported clains, and allow ng for genera
admi ni strative expenses, the cost of |levying and collecting
the assessment, a reasonable all owance for estinated
uncol | ecti bl e assessnments, and allocated and unal | ocated | oss
adj ust ment expenses.

c. Each Tier Three insured's share of a deficit shal
be conputed by applying to the prem um earned on the insured's
policy or policies during the period to be covered by the
assessnment the ratio of the total deficit to the tota
prem uns earned during such period upon all policies subject
to the assessnent. If one or nore Tier Three insureds fail to
pay an assessnent, the other Tier Three insureds shall be
liable on a proportionate basis for additional assessnents to
fund the deficit. The plan may conproni se and settle
i ndi vi dual assessnent clainms without affecting the validity of
or amounts due on assessnents | evied agai nst other insureds.
The plan may of fer and accept di scounted paynents for
assessnments which are pronptly paid. The plan may of fset the
anount of any unpai d assessnment agai nst unearned prem uns
whi ch nay ot herwi se be due to an insured. The plan shal
institute | egal action when necessary and appropriate to
col l ect the assessnent fromany insured who fails to pay an
assessment when due.

d. The venue of a proceeding to enforce or collect an
assessnment or to contest the validity or amount of an

assessnent shall be in the Circuit Court of Leon County.

15
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e. |If the board finds that a deficit in Tier Three
exi sts for any period and that an assessnment is necessary, the
board shall certify to the office the need for an assessnent.
No sooner than 30 days after the date of such certification,
the board shall notify in witing each insured who is to be
assessed that an assessnent is being | evied against the
i nsured, and informng the insured of the amount of the
assessnent, the period for which the assessnent is being
| evied, and the date by which paynment of the assessnent is
due. The board shall establish a date by which paynent of the
assessnment is due, which shall be no sooner than 30 days nor
| ater than 120 days after the date on which notice of the
assessnment is nmailed to the insured.

f. Whenever the board makes a determnination that the
pl an does not have a sufficient cash basis to neet 3 nonths of
proj ected cash needs due to a deficit in Tier Three, the board
may request the department to transfer funds fromthe Wrkers
Conpensati on Admini stration Trust Fund to the plan in an
amount sufficient to fund the difference between the anmount
avail abl e and the ampunt needed to neet a 3-nonth projected
cash need as determ ned by the board and verified by the
of fice, subject to the approval of the Legislative Budget
Commi ssion. |f the Legislative Budget Comm ssion approves a
transfer of funds under this sub-subparagraph, the plan shal
report to the Legislature the transfer of funds and the
Legi sl ature shall review the plan during the next |egislative
session or the current |legislative session, if the transfer
occurs during a legislative session. This sub-subparagraph
shall not apply until the plan determ nes and the office

verifies that assessments collected by the plan pursuant to
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1| sub-subparagraph b. are insufficient to fund the deficit in

2| Tier Three and to neet 3 nonths of projected cash needs.

3 4. The plan may offer rating, dividend plans, and

4| other plans to encourage | oss prevention prograns.

5 (e) The plan shall file with the office each manual of
6| classifications, rules, and rates; each rating plan; and each
7| nodification pursuant to the requirenents of this part which

8| applies to workers' conpensation insurers. The office shal

9| review and approve or disapprove the filing pursuant to such
10| requirements and the requirenents of this section establish

11| anrd—use—its—rates—and+ratingplans—andthe plan—mwayestablish
12| anrd—use—changes—inAratingplanrs—at—anry—tiwe—but—no—Apre

13| #+regquentty—than—twotiwesper—anyrating—eclass—for—any

14| ealendar—year. By January 1 DPecerber—1—1993—andbeecenrber—1
15| of each year thereafter, except as provided in subparagraph

16| (c)22., the board shall establish and use actuarially sound

17| rates approved by the office for use by the plan to assure

18| that the plan is self-funding while those rates are in effect.
19| Sueh—+rates—andratingplans—mist—be fitedwiththe office

20 | within—30—calendar—days—after—their—effeetivedates—and—shab
21 i - He—fiHi i

22| efHeerust—have—an—effective datethatis—atteast60days

23| Hremthedate—of disapproval—efthe rates—andratingplan—-and
24 | must—haveprospective—effeet—onbyr—TFhe planrray—net—be subjeet
25| teo—any—erder—bytheoffiecetoreturntopotieyholders—any

26| pertion—eoi—the+ates—disapprovedhythe—otfiece—Fheofiece—ray
27| net—disappreve—anyrates—or—rating—plans—unrtess—i+

28| dempnstrates—that—such+rates—andratingplans—are—excessiver
29| rrodeguate—or—unfairy—di-serimnratory—

30 (f) No later than June 1 of each year, the plan shal
31| obtain an independent actuarial certification of the results
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1| of the operations of the plan for prior years, and shal

2| furnish a copy of the certification to the office. If, after
3| the effective date of the plan, the projected ultinmate

4| incurred | osses and expenses and dividends for prior years

5| exceed coll ected prem uns, accrued net investnment incone, and
6| prior assessnments for prior years, the certification is

7| subject to review and approval by the office before it becones
8| final

9 (g) Wenever a deficit exists, the plan shall, within
10| 90 days, provide the office with a programto elimnate the
11| deficit within a reasonable tine. The deficit may be funded
12| through increased prem uns charged to insureds of the plan for
13| subsequent years, through the use of policyhol der surplus

14| attributable to any year, through the use of assessnents as
15| provided in subparagraph (d)2., and through assessments on

16| assessable policies as provided in subparagraph (d)3.

17 (h) Any prem um or assessnents collected by the plan
18| in excess of the ampbunt necessary to fund projected ultinmte
19| incurred | osses and expenses of the plan and not paid to

20| insureds of the plan in conjunction with | oss prevention or
21| dividend prograns shall be retained by the plan for future

22| use. Any state funds received by the plan in excess of the

23| ampunt necessary to fund deficits in subplan "D' or any tier
24| shall be returned to the state.

25 (i) The decisions of the board of governors do not

26| constitute final agency action and are not subject to chapter
27| 120.

28 (j) Policies for insureds shall be issued by the plan
29 (k) The plan created under this subsection is liable
30| only for paynent for |osses arising under policies issued by
31
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the plan with dates of accidents occurring on or after January
1, 1994.

(I') Plan | osses are the sole and excl usive
responsibility of the plan, and paynent for such | osses mnust
be funded in accordance with this subsection and nust not
come, directly or indirectly, frominsurers or any guaranty

associ ation for such insurers.

© 00 N O 0o b~ W N B

NN
(22N &)

(méer Neither the plan nor any nenber of the board of

governors is liable for nonetary damages to any person for any

NN
0

statement, vote, decision, or failure to act, regarding the

N
©

managenment or policies of the plan, unless:

w
o

1. The menber breached or failed to performher or his

w
e

duties as a nenber; and
19
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 1590
601- 2056- 05

2. The nmenber's breach of, or failure to perform
duties constitutes:

a. Aviolation of the crimnal |law, unless the nmember
had reasonabl e cause to believe her or his conduct was not
unl awful . A judgnment or other final adjudication against a
menber in any crimnal proceeding for violation of the
crimnal |aw estops that nmenber from contesting the fact that
her or his breach, or failure to perform constitutes a
violation of the criminal |law, but does not estop the nenber
fromestablishing that she or he had reasonabl e cause to
bel i eve that her or his conduct was |awful or had no
reasonabl e cause to believe that her or his conduct was
unl awf ul ;

b. A transaction fromwhich the nmenber derived an
i mproper personal benefit, either directly or indirectly; or

c. Recklessness or any act or onission that was
committed in bad faith or with malicious purpose or in a
manner exhi biting wanton and willful disregard of human
rights, safety, or property. For purposes of this
sub- subpar agraph, the term "reckl essness" nmeans the acting, or
om ssion to act, in conscious disregard of a risk:

(1) Known, or so obvious that it should have been
known, to the nemnber; and

(Il Known to the menber, or so obvious that it should
have been known, to be so great as to nake it highly probable
that harm would follow from such act or omi ssion

(N ép> No insurer shall provide workers' conpensation
and enployer's liability insurance to any person who is
del i nquent in the payment of preniunms, assessnents, penalties,
or surcharges owed to the plan or to any person who is an
affiliated person of a person who is delinquent in the paynent
20
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of prem uns, assessnents, penalties, or surcharges owed to the
pl an. For purposes of this paragraph, the term"affiliated
person" of another person neans:

1. The spouse of such other natural person;

2. Any person who directly or indirectly owns or
controls, or holds with the power to vote, 5 percent or nore
of the outstanding voting securities of such other person

3. Any person who directly or indirectly ows 5
percent or nore of the outstanding voting securities that are
directly or indirectly owned or controlled, or held with the
power to vote, by such other person;

4. Any person or group of persons who directly or
indirectly control, are controlled by, or are under commopn
control with such other person;

5. Any officer, director, trustee, partner, owner,
manager, joint venturer, or enployee, or other person
performng duties simlar to persons in those positions, of
such ot her persons; or

6. Any person who has an officer, director, trustee,
partner, or joint venturer in commn with such other person

(o) Effective July 1, 2004, the plan is exenpt from
the premi umtax under s. 624.509 and any assessnents under ss.
440. 49 and 440.51

(6) Fach joint underwiting plan or association

created under this section is not a state agency, board, or

conmi ssion. However, for the purposes of s. 199.183(1) only,

the joint underwriting plan created under subsection (5) is a

political subdivision of the state and is exenpt fromthe

corporate income tax.

(7) Each joint underwiting plan or association nmay

elect to pay prenmiumtaxes on the prenm uns received on its
21
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behalf or may elect to have the nenber insurers to whomthe

premiuns_are allocated pay the premumtaxes if the nenber

insurer had witten the policy. The joint underwiting plan or

association shall notify the nmenmber insurers and the

Departnent of Revenue by January 15 of each year of its

election for the sane year. As used in this paragraph, the

term "prenm uns recei ved" neans the consideration for

insurance, by whatever nane called, but does not include any

policy assessnent or surcharge received by the joint

underwriting association as a result of apportioning |osses or

deficits of the association pursuant to this section
(8)€6> As used in this section and ss. 215.555 and

627.351, the term"collateral protection insurance" neans

commerci al property insurance of which a creditor is the

pri mary beneficiary and policyhol der and which protects or
covers an interest of the creditor arising out of a credit
transaction secured by real or personal property. Initiation
of such coverage is triggered by the nortgagor's failure to
mai ntai n i nsurance coverage as required by the nortgage or

ot her lending docunent. Collateral protection insurance is not
residential coverage.

(9Y€6A(a) The Florida Autonobile Joint Underwiting
Associ ation created under this section shall be deemed to have
appointed its general manager as its agent to receive service
of all legal process issued against the association in any
civil action or proceeding in this state. Process so served
shall be valid and binding upon the insurer

(b) Service of process upon the association's genera
manager as the association's agent pursuant to such an
appoi ntnent shall be the sole nethod of service of process
upon the associ ati on.
22
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Section 2. This act shall take effect October 1, 2005.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1590

Corrects two cross references and clarifies a reference to the
Wor kers' Conpensati on Joint Underwriting Association.
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