Fl ori da Senate - 2005 SB 1686

By Senator Al exander

17-870-05
1 A Dbill to be entitled
2 An act relating to the Florida Sel f-Insurance
3 Guaranty Associ ation; anmending s. 440. 385,
4 F.S.; requiring certain obligations of the
5 association to be perforned, specifically, by
6 its board of directors; providing guidelines
7 for evaluation of the financial condition of
8 enpl oyers and associ ati on nenbers; providing
9 for additional renedies in cases of financia
10 extrenmity by enployers; defining the term
11 "insol vency"; revising powers and duties of the
12 Department of Financial Services with respect
13 to the association; providing an effective
14 dat e.
15
16| Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. Paragraphs (b) and (c) of subsection (3)
19| and paragraphs (a) and (b) of subsection (6) of section
20| 440.385, Florida Statutes, are amended to read:
21 440.385 Florida Self-lnsurers Guaranty Associ ati on,
22| I ncorporated.--
23 (3) POWERS AND DUTI ES. - -
24 (b) The board asseelatienr my:
25 1. Enploy or retain such persons as are necessary to
26| handl e clains and perform other duties of the association.
27 2. Borrow funds necessary to effect the purposes of
28| this section in accord with the plan of operation.
29 3. Sue or be sued.
30 4. Negotiate and beconme a party to such contracts as
31| are necessary to carry out the purposes of this section.
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1 5. Purchase such reinsurance as is determ ned

2| necessary pursuant to the plan of operation.

3 6. Review all applicants for nenbership in the

4| association to determ ne whether the applicant is qualified
5| for nenbership under the |aw. The board asseetatien shal

6| reconmend to the departnent that the application be accepted
7| or rejected based on the criteria set forth in s.

8| 440.38(1)(b). The departnment shall approve or di sapprove the
9| application as provided in paragraph (6)(a).

10 7. Collect and review,_ as prescribed in subparagraph
11|(6)(b)2., financial information from enployers and neke

12| recommendations to the department regarding the appropriate
13| security deposit and reinsurance anounts needed due to

14| neeessary—for an enpl oyer being potentially insolvent and

15| unabl e to nmake te—+deppnstratethatit+—hasthefinancial

16| strength—necessaryto—ensure—the tinely paynent of all ewrrent
17| and—+future clainms,_ which power shall be held by the board of
18| directors and may not be del egated. The association shal

19| establish by rule the definition and financial criteria that
20| nust be considered in evaluating the solvency of any nmenber.
21| The board asseetatien nay audit and exam ne an enpl oyer to
22| verify the ability to pay benefits to injured workers

23| Hnanetal—strength of its current and forner nenbers. If the
24| association determnines, based on a majority vote of the board
25| of directors, that a current or former self-insured enployer
26| is potentially insolvent and cannot nmake dees—net—havethe
27 | Hnanetal——strengthrecessary—to—ensure the tinely paynent of
28| benefits to injured workers alH—eurrent—and—estiatedfuture
29| etatws, the association nay recommend to the departnent that
30| the departnment:

31 a. Revoke the enployer's self-insurance privilege
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b. Require the enployer to provide a certified opinion
of an independent actuary who is a nmenber of the Anmerican
Acadeny of Actuaries as to the actuarial present value of the
enpl oyer's estimated current and future conpensati on paynents,
using a 4-percent discount rate.

c. Require an increase in the enployer's security

deposit not to exceed the maxi mum amount of all unpaid clains

or +a an anount determ ned by the board asseeiatien to be
necessary to ensure paynent of conpensation clains due to

potential insolvency as defined in sub-subparagraph e. or due

to a continuing failure to pay benefits to injured workers in

atinely manner. The departnent shall act on such

recommendati ons as provided in paragraph (6)(a). The

associ ation has a cause of action against an enpl oyer, and
agai nst any successor of an enployer, who fails to provide an
additional security deposit required by the departnment. The
associ ation shall file an action in circuit court to recover a
judgment in the anopunt of the requested additional security
deposit together with reasonable attorney's fees. For the
purposes of this section, the successor of an enployer is any
person, business entity, or group of persons or business
entities which holds or acquires legal or beneficial title to
the mpjority of the assets or the mpjority of the shares of

t he enpl oyer.

d. Upon a deternmination by majority vote that any

nenber _enpl oyer may be insolvent and unable to pay benefits to

infjured workers in a tinely manner, the board of directors

shall notify the Departnent of Financial Services of any

information indicating such condition

e. For purposes of this section, the term"insolvency"

neans that a nmenber ceases doing business as a going concern;
3
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adnmts in witing its inability to pay its debts as they

becone due; files a voluntary petition; files a petition for

any reorgani zation, |liquidation, dissolution, or simlar

arrangenent under any present or future law, sells or

transfers substantially all of its assets or property: or is

adj udi cated as bankrupt or insolvent or that the nenber's

sharehol ders take action to cause its dissolution or

i qui dati on.

8. Charge fees to any nmenmber of the association to
cover the actual costs of exam ning the financial and safety
conditions of that nenber.

9. Charge an applicant for nenbership in the
association a fee sufficient to cover the actual costs of
exam ning the financial condition of the applicant.

10. I nplement any procedures necessary to ensure
conpliance with regul atory actions taken by the departnment.

(c)l. To the extent necessary to secure funds for the
paynment of covered clains and al so to pay the reasonabl e costs
to administer them the association, subject to approval by
the departnent, shall |evy assessnents based on the annua
written prem um each enpl oyer woul d have paid had the enpl oyer
not been self-insured. Every assessnent shall be nmade as a
uni form percentage of the figure applicable to all individua
sel f-insurers, provided that the assessnent |evied agai nst any
sel f-insurer in any one year shall not exceed 1 percent of the
annual written prem um during the cal endar year preceding the
date of the assessment. Assessnents shall be remitted to and
admi ni stered by the board of directors in the manner specified
by the approved plan. Each enpl oyer so assessed shall have at
| east 30 days' written notice as to the date the assessnent is
due and payable. The board asseeiatien shall |evy assessnents
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1| against any newy adnitted nenber of the association so that
2| the basis of contribution of any newy admitted nenber is the
3| sane as previously adnmtted nenbers, provision for which shal
4| be contained in the plan of operation.

5 2. If, in any one year, funds available from such

6| assessnents, together with funds previously raised, are not

7| sufficient to make all the paynments or reinbursenents then

8| owing, the funds avail able shall be prorated, and the unpaid
9| portion shall be paid as soon thereafter as sufficient

10| additional funds become avail abl e.

11 3. Funds may be allocated or paid fromthe Wrkers

12| Conpensation Administration Trust Fund to contract with the
13| association to perform services required by |aw. However, no
14| state funds of any kind shall be allocated or paid to the

15| association or any of its accounts for paynent of covered

16| clainms or rel ated expenses except those state funds accruing
17| to the association by and through the assignment of rights of
18| an insol vent enployer. The departnment nmay not |evy any

19| assessnent on the association.

20 (6) POWERS AND DUTI ES OF DEPARTMENT. - - The depart ment
21| shall:

22 (a) Review recomrendati ons of the board asseciatioen
23| concerning whether current or forner self-insured enpl oyers or
24| nmenbers of the association have the ability #Hranetal——strength
25| neeessary to ensure the tinely paynment of all benefits to

26| injured workers eurrent—and—estimatedfuture—<ctains. |f the
27| board asseeciatien determ nes an enpl oyer does not have the

28| ability to pay benefits to injured workers Hraneial—strength
29| neeessary—teo—ensure—thetirelypayrent—ofalH—ecurrent—and

30| future—elalms and reconmends action pursuant to paragraph

31| (3)(b), the departnent shall take such action as necessary to
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order the enployer to conply with the recommendati on, unless
the departnent finds by clear and convincing evidence that the
recomendati on i s erroneous.

(b) Contract with the association for services, which
may include, but are not limted to:

1. Processing applications for self-insurance.

2. Collecting and review ng financial statenments and
| oss reserve information fromindividual self-insurers. The

board shall ensure that such review is conpleted by an

individual who is a certified public accountant with nore than

5 vears of experience as a certified turnaround professional

certified insolvency and restructuring advisor, certified

val uation analyst, or accredited val uation anal yst.

3. Collecting and maintaining files for origina
security deposit docunments and rei nsurance policies from
i ndi vi dual self-insurers and, if necessary, perfecting
security interests in security deposits.

4. Processing conpliance docunmentation for individua
sel f-insurers and providing copies of such docunmentation to
t he departnent.

5. Collecting all data necessary to cal cul ate annua
premium for all individual self-insurers, including individua
self-insurers that are public utilities or governnenta
entities, and providing such cal cul ated annual premumto the
departnment for assessment purposes.

6. Inspecting and auditing annually, if necessary, the
payrol |l and other records of each individual self-insurer
i ncludi ng individual self-insurers that are public utilities
or governnental entities, in order to determ ne the wages paid
by each individual self-insurer, the prem um such individua
sel f-insurer would have to pay if insured, and all paynents of
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conpensati on made by such individual self-insurer during each
prior period with the results of such audit provided to the
departnment. For purposes of this section, the payroll records
of each individual self-insurer shall be open to inspection
and audit by the association and the departnent, or their
authorized representatives, during regular busi ness hours.

7. Processing applications and maki ng reconmendati ons
with respect to the qualification of a business to be approved
to provide or continue to provide services to individua
self-insurers in the areas of underwriting, clains adjusting,
| oss control, and safety engineering.

8. Providing legal representation to inplenment the
admini stration and audit of individual self-insurers and
maki ng recomrendati ons regardi ng prosecution of any
admi nistrative or |egal proceedings necessitated by the
regul ati on of the individual self-insurers by the departnment.

Section 2. This act shall take effect July 1, 2005.

R I R R R O S S R

SENATE SUMVARY

Reassi gns certain powers and duties currently within the
Fl ori da Sel f-Insurance GUarantg Associ ation to,
SEecificaIIy, the associ ation board of directors. Revises
the duties of both with respect to assurance of

enpl oyers' and nmenbers' financial condition. Defines the
term"insol vency," for purposes of the association's
powers and duties.
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