Fl ori da Senate - 2005 SB 1944
By Senator Posey

24-1417-05

1 A Dbill to be entitled

2 An act relating to ethics for public officers

3 and enpl oyees; anending s. 104.31, F.S.

4 prohi biti ng enpl oyees of the state and its

5 political subdivisions fromparticipating in a
6 political canpaign during certain tine periods;
7 anmending s. 112.313, F.S.; prohibiting certain
8 di scl osures by a forner public officer, agency
9 enpl oyee, or | ocal government attorney;

10 redefining the term "enpl oyee" to include

11 certain other-personal -services enpl oyees for
12 certain postenpl oynent activities; providing an
13 exenption from provisions prohibiting conflicts
14 in enmpl oynent to a person who, after serving on
15 an advisory board, files a statenent with the
16 Conmmi ssion on Ethics relating to a bid or

17 submi ssion; anmending s. 112.3144, F.S.

18 speci fying how assets valued in excess of

19 $1,000 are to be reported by a reporting
20 i ndi vidual ; anending s. 112.3145, F.S.
21 requiring that a delinquency notice be sent to
22 certain officeholders by certified mail, return
23 recei pt requested; reducing the nmaxi num penalty
24 for failing to file a disclosure of financia
25 interests from $1,500 to $300; revising certain
26 filing deadlines; revising the grounds to
27 appeal a fine; anending s. 112.3147, F.S.
28 deleting certain provisions relating to
29 reporting the value of assets; anending s.
30 112. 3148, F.S.; providing requirements for
31 persons who have |left office or enploynent as
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1 to filing a report relating to gifts; anmending
2 s. 112.3149, F.S.; requiring that a report of
3 honoraria by a person who left office or
4 enpl oynment be filed by a specified date
5 anending s. 112.317, F.S.; authorizing the
6 conmmi ssion to recomend a restitution penalty
7 be paid to the agency or the General Revenue
8 Fund; authorizing the Attorney General to
9 recover costs for filing suit to collect
10 penal ties and fines; deleting provisions
11 i mposing a penalty for the disclosure of
12 i nformati on concerning a conplaint or an
13 i nvestigation; anmending 112.3185, F.S.
14 provi di ng additional standards for state agency
15 enpl oyees relating to procurenent of goods and
16 services by a state agency; authorizing an
17 enpl oyee whose position was elimnated to
18 engage in certain contractual activities;
19 prohi biting fornmer enployees fromcertain
20 specified activities; amending s. 112.3215,
21 F.S.; requiring the comrission to adopt a rule
22 detailing the grounds for waiving a fine and
23 the procedures when a | obbyist fails to tinely
24 file his or her report; requiring automatic
25 suspensi on of a |obbyist's registration if the
26 fine is not tinely paid; amending s. 112.322,
27 F.S.; authorizing travel and per di em expenses
28 for certain witnesses; anending s. 112. 324,
29 F.S.; providing procedures for the comm ssion
30 to handl e conplaints of violations; anending s.
31 914.21, F.S.; redefining the terns "officia
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1 i nvestigation" and "official proceeding," for

2 pur poses of provisions relating to tanpering

3 with witnesses, to include an investigation by

4 t he Commi ssion on Ethics; providing an

5 effective date.

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Present subsections (2) and (3) of section
10| 104.31, Florida Statutes, are redesignated as subsections (3)
11| and (4), respectively, and a new subsection (2) is added to
12| that section, to read:

13 104.31 Political activities of state, county, and

14| munici pal officers and enpl oyees. - -

15 (2) An enployee of the state or any politica

16| subdivision may not participate in any political canpaign for
17| an elective office while on duty or within any period of time
18| during which the enployee is expected to performservices for
19| which he or she receives conpensation fromthe state.

20 Section 2. Subsection (8), paragraph (a) of subsection
21| (9), paragraph (b) of subsection (12), and subsection (14) of
22| section 112.313, Florida Statutes, are amended to read:

23 112. 313 Standards of conduct for public officers,

24| enpl oyees of agencies, and |ocal governnent attorneys.--

25 (8) DI SCLOSURE OR USE OF CERTAI N | NFORMATI ON. - - No

26| current or fornmer public officer, enployee of an agency, or
27| local governnment attorney shall disclose or use infornmation
28| not available to nenbers of the general public and gai ned by
29| reason of his or her official position,_ except for information
30| relating exclusively to governmental practices, for his or her
31
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1| personal gain or benefit or for the personal gain or benefit
2| of any other person or business entity.

3 (9) POSTEMPLOYMENT RESTRI CTI ONS; STANDARDS OF CONDUCT
4| FOR LEG SLATORS AND LEG SLATI VE EMPLOYEES. - -

5 (a)l. It is the intent of the Legislature to inplenent
6| by statute the provisions of s. 8(e), Art. Il of the State

7| Constitution relating to legislators, statew de el ected

8| officers, appointed state officers, and designated public

9| enpl oyees.

10 2. As used in this paragraph:

11 a. "Enployee" neans:

12 (1) Any person enployed in the executive or

13| legislative branch of governnent holding a position in the

14| Seni or Managenent Service as defined in s. 110.402 or any

15| person holding a position in the Selected Exenpt Service as
16| defined in s. 110.602 or any person having authority over

17| policy or procurenent enployed by the Departnent of the

18| Lottery.

19 (I'l)y The Auditor Ceneral, the director of the Ofice
20| of Program Policy Analysis and Governnment Accountability, the
21| Sergeant at Arns and Secretary of the Senate, and the Sergeant
22| at Arns and Clerk of the House of Representatives.

23 (I'11) The executive director of the Legislative

24| Committee on Intergovernnental Relations and the executive

25| director and deputy executive director of the Conm ssion on
26| Ethics.

27 (I'V) An executive director, staff director, or deputy
28| staff director of each joint comrittee, standing commttee, or
29| select committee of the Legislature; an executive director,
30| staff director, executive assistant, analyst, or attorney of
31| the Ofice of the President of the Senate, the O fice of the

4
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1| Speaker of the House of Representatives, the Senate Majority

2| Party Ofice, Senate Mnority Party O fice, House Majority

3| Party Ofice, or House Mnority Party O fice; or any person

4| hired on a contractual basis, having the power normally

5| conferred upon such persons, by whatever title.

6 (V) The Chancellor and Vice Chancellors of the State

7| University System the general counsel to the Board of

8| Regents; and the president, vice presidents, and deans of each
9| state university.

10 (V') Any person,__including an other-personal -services
11| enployee, having the power nornally conferred upon the

12| positions referenced in this sub-subparagraph.

13 b. "Appointed state officer" nmeans any nenber of an

14| appointive board, comn ssion, committee, council, or authority
15| of the executive or legislative branch of state governnent

16| whose powers, jurisdiction, and authority are not solely

17| advisory and include the final determi nation or adjudication
18| of any personal or property rights, duties, or obligations,

19| other than those relative to its internal operations.

20 c. "State agency" means an entity of the |legislative,
21| executive, or judicial branch of state governnent over which
22| the Legislature exercises plenary budgetary and statutory

23| control

24 3. No nenber of the Legislature, appointed state

25| officer, or statewi de elected officer shall personally

26| represent another person or entity for conpensation before the
27| governnment body or agency of which the individual was an

28| officer or member for a period of 2 years follow ng vacation
29| of office. No nenber of the Legislature shall personally

30| represent another person or entity for conpensation during his
31| or her termof office before any state agency other than

5
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judicial tribunals or in settlenment negotiations after the
filing of a | awsuit.

4. No agency enpl oyee shall personally represent
anot her person or entity for conpensation before the agency
with which he or she was enployed for a period of 2 years
foll owi ng vacation of position, unless enployed by another
agency of state governnent.

5. Any person violating this paragraph shall be
subject to the penalties provided in s. 112.317 and a civi
penalty of an anobunt equal to the conpensation which the
person receives for the prohibited conduct.

6. This paragraph is not applicable to:

a. A person enployed by the Legislature or other
agency before prHer—te July 1, 1989;

b. A person who was enpl oyed by the Legislature or
ot her agency on July 1, 1989, whether or not the person was a
defined enpl oyee on July 1, 1989;

c. A person who was a defined enployee of the State
Uni versity System or the Public Service Conm ssion who held
such enpl oynent on Decenber 31, 1994,

d. A person who has reached nornmal retirement age as
defined in s. 121.021(29), and who has retired under the
provi sions of chapter 121 by July 1, 1991; e+

e. Any appointed state officer whose term of office
began before January 1, 1995, unless reappointed to that
office on or after January 1, 1995, or-—

f. An agency enployee whose position was transferred

fromthe Career Service Systemto the Sel ected Exenpt Service

System under chapter 2001-43, Laws of Florida.
(12) EXEMPTION. --The requirenments of subsections (3)

and (7) as they pertain to persons serving on advisory boards
6
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may be waived in a particular instance by the body which

appoi nted the person to the advisory board, upon a ful

di scl osure of the transaction or relationship to the

appoi nting body prior to the waiver and an affirmative vote in
favor of waiver by two-thirds vote of that body. In instances
in which appointnment to the advisory board is nmade by an

i ndi vidual, waiver nay be effected, after public hearing, by a
determination by the appointing person and full disclosure of
the transaction or relationship by the appointee to the

appoi nting person. In addition, no person shall be held in

vi ol ati on of subsection (3) or subsection (7) if:

(b) The business is awarded under a system of seal ed,
conpetitive bidding to the | owest or best bidder and:

1. The official or the official's spouse or child has
in no way participated in the determ nation of the bid
speci fications or the determ nation of the | owest or best
bi dder;

2. The official or the official's spouse or child has
in no way used or attenpted to use the official's influence to
per suade the agency or any personnel thereof to enter such a
contract other than by the nmere subm ssion of the bid; and

3. The official, prior to or at the tine of the
submi ssion of the bid, has filed a statenment with the

Conmi ssion on Ethics Pepartrent—ef—State, if the official is a

state officer or enployee, or with the supervisor of elections

of the county in which the agency has its principal office, if
the official is an officer or enployee of a politica
subdi vi sion, disclosing the official's interest, or the
interest of the official's spouse or child, and the nature of

t he i ntended busi ness.

7
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(14) LOBBYI NG BY FORMER LOCAL OFFI CERS
PROHI BI TI ON. - - A person who has been elected to any county,
muni ci pal, special district, or school district office my not
personal |y represent another person or entity for conpensation
before the governnent geverning body or agency of which the
person was an officer for a period of 2 years after vacating
that office.

Section 3. Present subsections (4), (5), and (6) of
section 112.3144, Florida Statutes, are redesignated as
subsections (5), (6), and (7), respectively, and a new
subsection (4) is added to that section, to read:

112. 3144 Full and public disclosure of financia
interests. --

(4)(a) Wth respect to reporting assets valued in

excess of $1,000 on forns prescribed under this section which

the reporting individual holds jointly with another person

t he anmpunt reported shall be based on the reporting

individual's | egal percentage of ownership in the property.

However, assets that are held jointly, with right of

survivorship, nust be reported at 100 percent of the val ue of

the asset. For purposes of this subsection, a reporting

individual is deened to own a percentage of a partnership

which is equal to the reporting individual's interest in the

capital or equity of the partnership.

(b)1. Wth respect to reporting liabilities valued in

excess of $1,000 on forns prescribed under this section for

which the reporting individual is jointly and severally

liable, the anpunt reported shall be based on the reporting

individual's percentage of liability rather than the tota

ampunt _of the liability. However, liability for a debt that is

secured by property owned by the reporting individual but that
8
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is held jointly, with right of survivorship, nust be reported

at 100 percent of the total anpunt owed.

2. A separate section of the formshall be created to

provide for the reporting of the ampunts of joint and severa

liability of the reporting individual not otherw se reported

in _subparagraph 1.

Section 4. Paragraphs (c), (d), and (f) of subsection
(6) of section 112.3145, Florida Statutes, are anmended to
read:

112. 3145 Disclosure of financial interests and clients
represented before agencies.--

(6) Fornms for conmpliance with the disclosure
requi renents of this section and a current |ist of persons
subj ect to disclosure shall be created by the commi ssion and
provi ded to each supervisor of elections. The conmm ssion and
each supervisor of elections shall give notice of disclosure
deadl i nes and del i nquencies and distribute forns in the
fol |l owi ng manner:

(c) Not later than 30 days after July 1 of each year
the comnmi ssion and each supervi sor of elections shal
deternmi ne which persons required to file a statenent of
financial interests in their respective offices have failed to
do so and shall send delinquency notices by certified mail .

return receipt requested, to these sueh persons. Each notice

shall state that a grace period is in effect until Septenber 1
of the current year; that no investigative or disciplinary
action based upon the delinquency will be taken by the agency
head or comm ssion if the statement is filed by Septenber 1 of
the current year; that, if the statenment is not filed by
Septenber 1 of the current year, a fine of $25 for each day
late will be inposed, up to a maxi mum penalty of $300$1+-566

9
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for notices sent by a supervisor of elections, that he or she
is required by law to notify the conmm ssion of the
del i nquency; and that, if upon the filing of a sworn conpl ai nt
the commri ssion finds that the person has failed to tinely file
the statement within 12 66 days after Septenber 1 of the
current year, such person will also be subject to the
penalties provided in s. 112.317.

(d) No later than October 1 Nevenber—15 of each year
t he supervisor of elections in each county shall certify to
the conmission a |list of the names and addresses of, and the
of fices or positions held by, all persons who have failed to
timely file the required statenments of financial interests.
The certification nust include the earliest of the dates
descri bed in subparagraph (f)1. The certification shall be on
a formprescribed by the commi ssion and shall indicate whether
t he supervisor of elections has provided the disclosure forns
and notice as required by this subsection to all persons naned
on the delinquency |ist.

(f) Any person who is required to file a statenent of
financial interests and whose nanme is on the commission's
mailing list but who fails to tinely file is assessed a fine

of $25 per day for each day late up to a maxi nrum of $300

$1.-500; however, this$300$3+-5060 linmtation on automatic

fines does not limt the civil penalty that may be inposed if
the statement is filed nore than 12 66 days after the deadline
and a conplaint is filed, as provided in s. 112.324. The

commi ssi on nust provide by rule the grounds for waiving the
fine and procedures by which each person whose nanme is on the
mailing list and who is determined to have not filed in a

timely manner will be notified of assessed fines and may

10
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appeal. The rule must provide for and make specific the
fol | owi ng:

1. The anount of the fine due is based upon the
earliest of the foll ow ng:

a. Wien a statenent is actually received by the
of fice.

b. Wen the statenent is postnarked.

c. Wien the certificate of nailing is dated.

d. Wien the receipt froman established courier
conpany is dated.

2. For a specified state enployee or a state officer
upon recei pt of the disclosure statenent by the comm ssion or
upon accrual of the maxi mum penalty, whichever occurs first,
and for a local officer upon receipt by the conmm ssion of the
certification fromthe | ocal officer's supervisor of elections
under pursuant—te paragraph (d), the comm ssion shal
deternmine the amobunt of the fine which is due and shall notify
t he del i nquent person. The notice must include an expl anation
of the appeal procedure under subparagraph 3. The fine nmust be
paid within 30 days after the notice of paynment due is
transmtted, unless appeal is nmade to the commi ssion under
pursdant—te subparagraph 3. The noneys are to be deposited
into the General Revenue Fund.

3. Any reporting person nmay appeal or dispute a fine,
based upon a failure of notice of the requirenents to file the
annual discl osur e whrustal—eireurstances—surrounrding—the
faHHuretofie—onthedesignrated—due—date, and nay request

and is entitled to a hearing before the comm ssion, which may

waive the fine in whole or in part based upon a failure of

adequate notice fer—goed—eause—shoewnr. Any such request nust be

made within 30 days after the notice of paynment due is
11
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transmitted. In such a case, the reporting person nust, wthin
the 30-day period, notify the person designated to reviewthe
timeliness of reports in witing of his or her intention to
bring the matter before the conmi ssion.

Section 5. Section 112.3147, Florida Statutes, is
amended to read:

112. 3147 Forms. - -

5 Al information required to be furni shed by ss.

112. 313, 112.3143, 112.3144, 112.3145, 112.3148, and 112.3149
and by s. 8, Art. Il of the State Constitution shall be on

forms prescribed by the Comm ssion on Ethics.
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1 2—A-separateseetion—of the formshal—be ereatedto
5 et : : o I

3| Liabiti : : reiovid : I
4| HA—paragraph—(a)—

5 Section 6. Paragraph (d) of subsection (6) and

6| subsection (8) of section 112.3148, Florida Statutes, are

7| amended to read:

8 112. 3148 Reporting and prohibited receipt of gifts by
9| individuals filing full or limted public disclosure of

10| financial interests and by procurenent enpl oyees. --

11 (6)

12 (d) No later than July 1 of each year, each reporting
13| individual or procurenent enployee shall file a statenent

14| listing each gift having a value in excess of $100 received by
15| the reporting individual or procurenent enployee, either

16| directly or indirectly, froma governnental entity or a

17| direct-support organi zation specifically authorized by lawto
18| support a governnmental entity. The statenment shall list the
19| name of the person providing the gift, a description of the
20| gift, the date or dates on which the gift was given, and the
21| value of the total gifts given during the cal endar year for
22| which the report is made. The reporting individual or

23| procurenent enpl oyee shall attach to the sueh statenent any
24| report received by himor her in accordance with paragraph

25| (c), which report shall becone a public record when filed with
26| the statement of the reporting individual or procurenent

27| enpl oyee. The reporting individual or procurenent enployee may
28| explain any differences between the report of the reporting
29| individual or procurenent enployee and the attached reports.
30| The annual report filed by a reporting individual shall be

31| filed with the financial disclosure statenent required by

13
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either s. 8, Art. Il of the State Constitution or s. 112.3145,
as applicable to the reporting individual. The annual report
filed by a procurenent enployee shall be filed with the

Commi ssion on Ethics. The report filed by a reporting

i ndi vidual or procurenent enployee who left office or

enpl oynent during the cal endar year covered by the report

shall be filed by July 1 of the year after |eaving office or

enpl oynent _at the sane location as his or her final financia

di sclosure statenent or, in the case of a fornmer procurenent

enpl oyee, with the Conmm ssion on Ethics.

(8)(a) Each reporting individual or procurenent
enpl oyee shall file a statement with the Comr ssion on Ethics

no later than en the | ast day of each cal endar quarter, for

the previous cal endar quarter, containing a list of gifts
which he or she believes to be in excess of $100 in value, if
any, accepted by himor her, for which conpensati on was not
provi ded by the donee to the donor within 90 days of receipt
of the gift to reduce the value to $100 or |ess, except the
fol | owi ng:

1. Gfts fromrelatives.

2. G fts prohibited by subsection (4) or s.
112.313(4).

3. Gfts otherwise required to be disclosed by this
section.

(b) The statenent shall include:

1. A description of the gift, the nmonetary val ue of
the gift, the nane and address of the person making the gift,
and the dates thereof. |If any of these facts, other than the
gi ft description, are unknown or not applicable, the report

shall so state.

14
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1 2. A copy of any receipt for a sweh gift provided to

2| the reporting individual or procurenent enpl oyee by the donor

3 (c) The statenent may include an expl anation of any

4| differences between the reporting individual's or procurenent

5| enpl oyee's statement and the receipt provided by the donor

6 (d) The reporting individual's or procurenent

7| enployee's statenment shall be sworn to by the sueh person as

8| being a true, accurate, and total listing of all such gifts.

9 (e) Statenents nust be filed not later than 5 p.m of
10| the due date. However, any statement that is postmarked by the
11| United States Postal Service by nidnight of the due date is
12| deened to have been filed in a tinmely manner, and a
13| certificate of mailing obtained from and dated by the United
14| States Postal Service at the time of the mmiling, or a receipt
15| from an established courier conpany which bears a date on or
16| before the due date, constitutes proof of mamiling in a tinmely
17| nmanner.

18 (f)éer If a reporting individual or procurenent

19| enpl oyee has not received any gifts described in paragraph (a)
20| during a cal endar quarter, he or she is not required to file a
21| statenent under this subsection for that cal endar quarter

22 Section 7. Subsection (6) of section 112.3149, Florida
23| Statutes, is anended to read:

24 112. 3149 Solicitation and disclosure of honoraria.--
25 (6) A reporting individual or procurement enployee who
26| receives paynent or provision of expenses related to any

27| honorarium event from a person who is prohibited by subsection
28| (4) from paying an honorariumto a reporting individual or

29| procurenent enpl oyee shall publicly disclose on an annua

30| statenent the nane, address, and affiliation of the person

31| paying or providing the expenses; the anmpbunt of the honorarium

15
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expenses; the date of the honorarium event; a description of
the expenses paid or provided on each day of the honorarium
event; and the total value of the expenses provided to the
reporting individual or procurenment enployee in connection
with the honorarium event. The annual statenment of honorarium
expenses shall be filed by July 1 of each year for these sueh
expenses received during the previous cal endar year. The
reporting individual or procurenment enployee shall attach to
the annual statenent a copy of each statenent received by him
or her in accordance with subsection (5) regardi ng honorarium
expenses paid or provided during the cal endar year for which

t he annual statenent is filed. The Sueh attached statenent
shall becone a public record upon the filing of the annua
report. The annual statenment of a reporting individual shal

be filed with the financial disclosure statenent required by
either s. 8, Art. Il of the State Constitution or s. 112.3145,
as applicable to the reporting individual. The annua
statement of a procurenment enployee shall be filed with the

Conmmi ssion on Ethics. The statenent filed by a reporting

i ndi vidual or procurenent enployee who left office or

enpl oynent during the calendar year covered by the statenent

shall be filed by July 1 of the year after |eaving office or

enpl oynent _at the sane location as his or her final financia

di sclosure statenent or, in the case of a fornmer procurenent

enpl oyee, with the Comm ssion on Ethics.

Section 8. Subsections (1), (2), (6), (7), and (8) of

section 112.317, Florida Statutes, are anmended to read:
112. 317 Penalties.--
(1) Violation of any provision of this part,
i ncluding, but not Iimted to, any failure to file any
di sclosures required by this part or violation of any standard
16
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of conduct inposed by this part, or violation of any provision
of s. 8 Art. Il of the State Constitution, in addition to any
crimnal penalty or other civil penalty involved, shall, under
pursdant—te applicable constitutional and statutory
procedures, constitute grounds for, and nay be puni shed by,
one or nore of the follow ng:

(a) In the case of a public officer:

1. Inpeachnent.

2. Renoval fromoffice

3. Suspension fromoffice.

4. Public censure and reprimand.

5. Forfeiture of no nore than one-third salary per
nmonth for no nmore than 12 nonths.

6. A civil penalty not to exceed $10, 000.

7. Restitution of any pecuniary benefits received

because of the violation commtted. The comm Ssion nay

recommend that the restitution penalty be paid to the agency

of which the public officer was a nenber or to the Genera

Revenue Fund.

(b) In the case of an enpl oyee or a person designated
as a public officer by this part who otherw se would be deened
to be an enpl oyee:

1. Dismssal from enpl oynment.

2. Suspension from enpl oynent for not nmore than 90
days wit hout pay.

3. Denvtion.

4. Reduction in salary level.

5. Forfeiture of no nore than one-third salary per
nmonth for no nmore than 12 nonths.

6. A civil penalty not to exceed $10, 000.

17
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7. Restitution of any pecuniary benefits received

because of the violation commtted. The comm Ssion nay

recommend that the restitution penalty be paid to the agency

by which the public enployee was enployed, or of which the

officer was deened to be an enployee, or to the Genera

Revenue Fund.

8. Public censure and reprinmand.

(c) In the case of a candidate who viol ates the
provisions of this part or s. 8(a) and (i), Art. Il of the
State Constitution:

1 Di squalification frombeing on the ballot.

2 Publ i c censure.

3. Reprinmand.

4. Acivil penalty not to exceed $10, 000.

(d) In the case of a former public officer or enployee
who has violated a provision applicable to forner officers or
enpl oyees or whose violation occurred before the prier—to—such
officer's or enployee's |eaving public office or enploynent:

1. Public censure and reprimand.

2. Acivil penalty not to exceed $10, 000.

3. Restitution of any pecuniary benefits received

because of the violation commtted. The conmm Ssion nay

recommend that the restitution penalty be paid to the agency

of the public officer or enployee or to the General Revenue

Fund.

(2) In any case in which the conm ssion finds a
violation of this part or of s. 8, Art. Il of the State
Constitution and the proper disciplinary official or body

under s. 112.324, inposes recerwrenrds a civil penalty or

restitution penalty, the Attorney General shall bring a civi
action to recover such penalty. No defense nmay be raised in
18
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1| the civil action to enforce the civil penalty or order of

2| restitution that could have been raised by judicial review of
3| the administrative findings and recomrendati ons of the

4| comm ssion by certiorari to the district court of appeal. The
5| Attorney General shall collect any costs, attorney's fees,

6| expert witness fees, or other costs of collection incurred in
7| bringing the action.

8

9

10

11

12

13

14

15

16

17 (6)6A In any case in which the conm ssion finds

18| probabl e cause to believe that a conplainant has comrtted

19| perjury in regard to any document filed with, or any testinony
20| given before, the commssion, it shall refer such evidence to
21| the appropriate | aw enforcenent agency for prosecution and

22| taxation of costs.

23 (7)€68> In any case in which the comm ssion determ nes
24| that a person has filed a conplaint against a public officer
25| or enployee with a nmalicious intent to injure the reputation
26| of such officer or enployee by filing the conplaint with

27| know edge that the conplaint contains one or nore fal se

28| allegations or with reckless disregard for whether the

29| conplaint contains false allegations of fact material to a

30| violation of this part, the conplainant shall be liable for
31| costs plus reasonable attorney's fees incurred in the defense

19
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of the person conpl ai ned agai nst, including the costs and
reasonabl e attorney's fees incurred in proving entitlenment to
and the anopunt of costs and fees. If the conplainant fails to
pay such costs and fees voluntarily within 30 days foll ow ng
such finding by the conm ssion, the conm ssion shall forward
such information to the Department of Legal Affairs, which
shall bring a civil action in a court of conpetent
jurisdiction to recover the amount of such costs and fees
awar ded by the conmm ssion.

Section 9. Section 112.3185, Florida Statutes, is
amended to read:

112. 3185 Additional standards for state agency
enpl oyees GCentractual——serviees. --

(1) For the purposes of this section:

(a) "Contractual services" shall be defined as set
forth in chapter 287.

(b) "Agency" neans any state officer, departnent,
board, comm ssion, or council of the executive or judicia
branch of state government and includes the Public Service
Conmi ssi on.

(2) No agency enpl oyee who partici pates through
deci si on, approval, disapproval, recomrendation, preparation
of any part of a purchase request, influencing the content of
any specification or procurenent standard, rendering of
advice, investigation, or auditing or in any other advisory
capacity in the procurenment of contractual services shal
beconme or be, while an agency enpl oyee, the enployee of a
person contracting with the agency by whom the enpl oyee is
enpl oyed.

(3) No agency enployee shall, after retirenent or
term nation, have or hold any enploynment or contractua

20
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rel ati onship with any business entity other than an agency in
connection with any contract in which the agency enpl oyee
partici pated personally and substantially through decision
approval , disapproval, recommendati on, rendering of advice, or

i nvestigation while an officer or enployee. Wen the agency

enpl oyee's position is elimnated and his or her duties are

perforned by the business entity, this subsection does not

prohibit himor her fromenpl oynent or contractua

relationship with the business entity if the enpl oyee's

participation in the contract was linmted to recommendation,

rendering of advice, or investigation while an enployee and if

the agency head deternines that the best interests of the

state will be served thereby and provides prior witten

approval for the particul ar enpl oyee.

(4) No agency enployee shall, within 2 years after
retirement or termnmination, have or hold any enpl oyment or
contractual relationship with any business entity other than
an agency in connection with any contract for contractua
services which was within his or her responsibility while an

enpl oyee. |f the agency enployee's position is elininated and

his or her duties are performed by the business entity, the

provisions of this subsection may be wai ved by the agency head

through prior witten approval for a particular enployee if

the agency head deternines that the best interests of the

state will be served thereby.

(5) The sum of noney paid to a former agency enpl oyee
during the first year after the cessation of his or her
responsibilities, by the agency with whom he or she was
enpl oyed, for contractual services provided to the agency,
shall not exceed the annual salary received on the date of

cessation of his or her responsibilities. Fhe—prowvisiens—ef
21
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Thi s subsection nay be waived by the agency head for a
particular contract if the agency head deternines that a sueh
waiver will result in significant time or cost savings for the
state.

(6) No agency enployee shall, after retirenment or

term nation, represent or advise another person or _entity,

except the state, in any matter in which the enpl oyee

partici pated personally in his or her official capacity

through deci sion, approval, disapproval, recommendation

rendering of advice, investigation, or otherwise while an

enpl oyee. The term "matter" includes any judicial or other

proceeding, application, request for a ruling, or other

determ nation, contract, claim controversy, investigation

charge, accusation, arrest, or other particular action

involving a specific party or parties.

(7) 66> No agency enployee acting in an officia
capacity shall directly or indirectly procure contractua
services for his or her own agency from any business entity of
which a relative is an officer, partner, director, or
proprietor or in which the sueh officer or enployee or his or
her spouse or child, or any conbination of them has a
material interest.

(8)A~ A violation of any provision of this section is
puni shabl e in accordance with s. 112.317.

(9)€68> This section is not applicable to any enpl oyee
of the Public Service Conmm ssion who was so enpl oyed on or
bef ore Decenber 31, 1994.

Section 10. Paragraph (f) of subsection (5) of section

112. 3215, Florida Statutes, is anended to read:

22

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 1944
24-1417-05

112. 3215 Lobbyists before the executive branch or the
Constitution Revision Conm ssion; registration and reporting;
i nvestigation by conm ssion.--

(5)

(f) The conm ssion shall provide by rule the grounds
for waiving the fine and the procedures a—proeceddre by which a

| obbyi st who fails to tinely file a report shall be notified

and assessed fines and the procedure for appealing the fines.

The rul e shall provide for the foll ow ng:

1. Upon determining that the report is late, the
person designated to review the tineliness of reports shal
i medi ately notify the | obbyist as to the failure to tinely
file the report and that a fine is being assessed for each
| ate day. The fine shall be $50 per day per report for each
| ate day up to a maxi mum of $5,000 per late report.

2. Upon receipt of the report, the person designated
to review the tineliness of reports shall determ ne the anmount
of the fine due based upon the earliest of the follow ng:

a. Wien a report is actually received by the | obbyi st
regi stration and reporting office.

b. Wen the report is postmarked.

c. Wien the certificate of namiling is dated.

d. Whien the receipt froman established courier
conpany is dated.

3. Such fine shall be paid within 30 days after the
notice of paynent due is transmtted by the Lobbyi st
Regi stration Ofice, unless appeal is nade to the comm ssion
The noneys shall be deposited into the Executive Branch Lobby
Regi stration Trust Fund.

4. A fine shall not be assessed agai nst a | obbyist the
first tinme any reports for which the | obbyist is responsible

23
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are not tinely filed. However, to receive the one-tine fine
wai ver, all reports for which the |obbyist is responsible nust
be filed within 30 days after the notice that any reports have
not been tinely filed is transmtted by the Lobbyi st

Regi stration Office. A fine shall be assessed for any
subsequent late-filed reports.

5. Any | obbyist may appeal or dispute a fine, based
upon unusual circunstances surrounding the failure to file on
the designated due date, and may request and shall be entitled
to a hearing before the comm ssion, which shall have the
authority to waive the fine in whole or in part for good cause
shown. Any sueh request shall be made within 30 days after
the notice of paynent due is transmitted by the Lobbyi st
Regi stration Office. |In such case, the | obbyist shall, within
the 30-day period, notify the person designated to reviewthe
timeliness of reports in witing of his or her intention to
bring the matter before the conmi ssion.

6. The person designhated to review the tineliness of
reports shall notify the conm ssion of the failure of a
| obbyist to file a report after notice or of the failure of a

| obbyi st to pay the fine inposed. The reqgistration of a

| obbyist who fails to tinmely pay a fine is automatically

suspended until the fine is paid, unless an appeal of the fine

is pending before the conm ssion.

7. Notwithstandi ng any provision of chapter 120, any
fine inposed under this subsection that is not waived by fina
order of the comm ssion and that remains unpaid nmore than 60
days after the notice of paynent due or nore than 60 days
after the comr ssion renders a final order on the |obbyist's
appeal shall be collected by the Departnment of Financia
Services as a claim debt, or other obligation owed to the

24
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1| state, and the departnment may assign the collection of such

2| fine to a collection agent as provided in s. 17.20.

3 Section 11. Subsection (4) of section 112.322, Florida
4| Statutes, is anended to read:

5 112.322 Duties and powers of conmmi ssion.--

6 (4) The conmi ssion has the power to subpoena, audit,
7| and investigate. The commi ssion nmay subpoena witnesses and

8| conpel their attendance and testinony, adm nister oaths and

9| affirmations, take evidence, and require by subpoena the

10| production of any books, papers, records, or other itens

11| relevant to the performance of the duties of the conm ssion or
12| to the exercise of its powers. The conmi ssion may del egate to
13| its investigators the authority to adm nister oaths and

14| affirmations. The comr ssion nmay del egate the authority to

15| i ssue subpoenas to its chair, and nay authorize its enpl oyees
16| to serve any subpoena issued under this section. |In the case
17| of a refusal to obey a subpoena issued to any person, the

18| commi ssion may nake application to any circuit court of this
19| state which shall have jurisdiction to order the witness to
20| appear before the conm ssion and to produce evidence, if so
21| ordered, or to give testinony touching on the matter in

22| question. Failure to obey the order may be puni shed by the

23| court as contenpt. Wtnesses shall be paid nileage and

24| witnesses fees as authorized for witnesses in civil cases,_

25| except that a witness who is required to travel outside the
26| county of his or her residence to testify is entitled to per
27| diem and travel expenses at the sanme rate provided for state
28| enployees under s. 112.061, to be paid after the w tness

29| appears.

30 Section 12. Section 112.324, Florida Statutes, is

31| anmended to read

25
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1 112. 324 Procedures on conplaints of violations; public
2| records and neeting exenptions.--

3 (1) Ypera—witten—econrplaint—executedon—aform

4 . I L e I I

5| afHrmation—by—anry—persen— The conmm ssion shall investigate

6| any alleged violation of this part or any other alleged breach
7| of the public trust within the jurisdiction of the comn ssion
8| as provided in s. 8(f), Art. Il of the State Constitution in

9| accordance with procedures set forth herein_

10 (a) On a witten conplaint executed on a form

11| prescribed by the comm ssion and signed under oath or

12| affirmation by any person

13 (b) Upon receipt of reliable and publicly dissem nated
14| information that the conm ssion unani nously deems sufficient
15| to indicate a breach of the public trust, except that

16| commi ssion staff may not undertake a formal investigation

17| other than collecting publicly dissem nated information before
18| a deternmination of sufficiency by the conmi ssion; or

19 (c) Upon receipt of a witten referral of a possible
20| violation of this part or other possible breach of the public
21| trust fromthe Governor, the Chief Financial Oficer, a state
22| attorney, the executive director of the Departnment of Law
23| Enforcenment, or the statew de prosecutor, which the conm ssion
24| unani mously deens sufficient to indicate a breach of the
25| public trust.
26
27| Wthin 5 days after receipt of a conplaint by the com ssion
28| or after deternination by the conmission that the information
29| or referral received is deened sufficient, a copy shall be
30| transnitted to the all eged violator
31
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(2) The conplaint and records relating to the
conplaint or to any prelimnary investigation, or to the

commi ssion's determ nation regarding the information or the

referral held by the conmi ssion or its agents or by a
Conmmi ssion on Ethics and Public Trust established by any
county defined in s. 125.011(1), are confidential and exenpt
fromthe provisions of s. 119.07(1) and s. 24(a), Art. | of
the State Constitution, and any proceedi ng conducted by the
commi ssion or a Commi ssion on Ethics and Public Trust,
pursuant to a conplaint or prelimnary investigation, is
exenpt fromthe provisions of s. 286.011, s. 24(b), Art. | of
the State Constitution, and s. 120.525, until the conplaint is
dismissed as legally insufficient, until the alleged violator
requests in witing that the sweh records and proceedi ngs be
made public, or until the comr ssion or a Conmi ssion on Ethics
and Public Trust determ nes, based on such investigation,
whet her probabl e cause exists to believe that a violation has
occurred. In no event shall a conplaint under this part
agai nst a candidate in any general, special, or prinmary
el ection be filed or any intention of filing such a conplaint
be di scl osed on the day of any such election or within the 5
days i medi ately preceding the date of the election.

(3) A prelimnary investigation shall be undertaken by
the comm ssion of each legally sufficient conplaint,_

information, or referral over which the comm ssion has

jurisdiction to deternm ne whether there is probable cause to

believe that a violation has occurred. |f, upon conpletion of

the prelimnary investigation, the conm ssion finds no

probabl e cause to believe that this part has been viol ated or

that any ot her breach of the public trust has been committed,

the commi ssion shall dismss the conplaint or proceeding with
27
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1| the issuance of a public report to the conpl ai nant and the

2| alleged violator, stating with particularity its reasons for

3| dismssal efthe—cormptatnt. At that tinme, the conplaint,_ the
4| proceeding, and all materials relating to the conpl ai nt shal

5| becone a matter of public record. If the commission finds from
6| the prelimnary investigation probable cause to believe that

7| this part has been violated or that any other breach of the

8| public trust has been committed, it shall so notify the

9| conplainant and the alleged violator in witing. The Sueh

10| notification and all documents made or received in the

11| disposition of the conplaint or proceedings shall then becone
12| public records. Upon request subnitted to the conm ssion in

13| writing, any person who the comm ssion finds probable cause to
14| believe has violated any provision of this part or has

15| comm tted any other breach of the public trust shall be

16| entitled to a public hearing. The Sueh person shall be deened
17| to have waived the right to a public hearing if the request is
18| not received within 14 days following the mailing of the

19| probabl e cause notification required by this subsection

20| However, the comm ssion nay on its own notion, require a

21| public hearing, may conduct such further investigation as it
22| deens necessary, and nmay enter into suweh stipulations and

23| settlenents as it finds to be just and in the best interest of
24| the state. The commission is without jurisdiction to, and no
25| respondent may voluntarily or involuntarily, enter into a

26| stipulation or settlenment which i nposes any penalty,

27| including, but not limted to, a sanction or adnonition or any
28| other penalty contained in s. 112.317. Penalties shall be

29| inposed only by the appropriate disciplinary authority as

30| designated in this section.

31
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(4) If, in cases pertaining to nmenbers of the
Legi sl ature, upon conpletion of a full and final investigation
by the conmmi ssion, the comm ssion finds that there has been a
violation of this part or of any provision of s. 8, Art. |1l of
the State Constitution, the comm ssion shall forward a copy of

the conplaint, information, or referral and its findings by

certified mail to the President of the Senate or the Speaker
of the House of Representatives, whichever is applicable, who
shall refer the matter eenwplalnt to the appropriate conmmittee
for investigation and action which shall be governed by the
rules of its respective house. It shall be the duty of the
committee to report its final action upon the natter eefplaint
to the comm ssion within 90 days of the date of transmttal to
the respective house. Upon request of the commttee, the
conmmi ssion shall submt a reconmendation as to what penalty,
if any, should be inposed. |In the case of a nenber of the
Legi sl ature, the house in which the nenber serves has shat-
have the power to invoke the penalty provisions of this part.
(5) |If, in cases pertaining to conplaints agai nst
i npeachabl e of ficers, upon conmpletion of a full and fina
i nvestigation by the comm ssion, the comi ssion finds that
there has been a violation of this part or ef—anryprevisien of
s. 8 Art. Il of the State Constitution, and the conm ssion
finds that the violation my constitute grounds for
i mpeachnent, the conm ssion shall forward a copy of the
conplaint and its findings by certified mail to the Speaker of
the House of Representatives, who shall refer the conplaint to
the appropriate conmittee for investigation and action which
shall be governed by the rules of the House of

Representatives. It shall be the duty of the commttee to

29
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report its final action upon the conplaint to the comm ssion
within 90 days of the date of transmttal

(6) If the comrission finds that there has been a
violation of this part or of anryprevisienef s. 8, Art. |1l of
the State Constitution by an inpeachable officer other than
the Governor, and the comm ssion reconmends public censure and
reprimnd, forfeiture of a portion of the officer's salary, a
civil penalty, or restitution, the comr ssion shall report its
findings and recommendati on of disciplinary action to the
Governor, who has shatH—have the power to i nvoke the penalty
provi sions of this part.

(7) If the comrission finds that there has been a
violation of this part or of anryprevisienef s. 8, Art. |1 of
the State Constitution by the Governor, and the comn ssion
recommends public censure and reprinmand, forfeiture of a
portion of the Governor's salary, a civil penalty, or
restitution, the conm ssion shall report its findings and
recommendati on of disciplinary action to the Attorney GCeneral
who has shatH—have the power to invoke the penalty provisions
of this part.

(8) If, in cases pertatning—te—ecomplaints other than
those eemplaints agai nst i npeachabl e officers or nenbers of
the Legislature, upon conpletion of a full and fina
i nvestigation by the comm ssion, the comi ssion finds that
there has been a violation of this part or of s. 8, Art. |1 of
the State Constitution, it is shalk—be the duty of the
commi ssion to report its findings and recommend appropriate
action to the proper disciplinary official or body as follows,
and the sueh official or body has shalH—have the power to
i nvoke the penalty provisions of this part, including the
power to order the appropriate elections official to renove a

30
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candi date fromthe ballot for a violation of s. 112.3145 or s.
8(a) and (i), Art. Il of the State Constitution:

(a) The President of the Senate and the Speaker of the
House of Representatives, jointly, in any case concerning the
Publ i ¢ Counsel, nenbers of the Public Service Conmi ssion,
menbers of the Public Service Comr ssion Nom nating Council
the Auditor General, the director of the Ofice of Program
Policy Analysis and Governnment Accountability, or memnbers of
the Legislative Conmittee on Intergovernnmental Rel ations.

(b) The Supreme Court, in any case concerning an
enpl oyee of the judicial branch

(c) The President of the Senate, in any case
concerni ng an enpl oyee of the Senate; the Speaker of the House
of Representatives, in any case concerning an enpl oyee of the
House of Representatives; or the President and the Speaker,
jointly, in any case concerning an enployee of a conmittee of
the Legi sl ature whose nenbers are appointed solely by the
Presi dent and the Speaker or in any case concerning an
enpl oyee of the Public Counsel, Public Service Conmi ssion,
Audi tor General, Ofice of Program Policy Analysis and
Government Accountability, or Legislative Commttee on
I nt ergovernmental Rel ations.

(d) Except as otherw se provided by this part, the
Governor, in the case of any other public officer, public
enpl oyee, former public officer or public enployee, candidate,
or former candidate.

(e) The President of the Senate or the Speaker of the
House of Representatives, whichever is applicable, in any case
concerning a fornmer nenber of the Legislature who has viol ated
a provision applicable to former nmenbers or whose violation
occurred while a menber of the Legislature.
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(9) In addition to reporting its findings to the
proper disciplinary body or official, the conm ssion shal
report these findings to the state attorney or any other
appropriate official or agency having authority to initiate
prosecuti on when violation of crimnal |law is indicated.

(10) Notwi thstanding the foregoing procedures of this
section, a sworn conplaint agai nst any nenber or enpl oyee of
the Comnmi ssion on Ethics for violation of this part or of s.
8, Art. Il of the State Constitution shall be filed with the
Presi dent of the Senate and the Speaker of the House of
Representatives. Each presiding officer shall, after
deternmining that there are sufficient grounds for review,
appoi nt three nmenbers of their respective bodies to a specia
joint commttee who shall investigate the conplaint. The
menbers shall elect a chair fromanong their nunber. |f the
special joint conmttee finds insufficient evidence to
establish probable cause to believe a violation of this part
or of s. 8 Art. Il of the State Constitution has occurred, it
shall dismiss the conplaint. If, upon conpletion of its
prelimnary investigation, the commttee finds sufficient
evi dence to establish probable cause to believe a violation
has occurred, the chair thereof shall transmit such findings
to the Governor who shall convene a neeting of the Governor
the President of the Senate, the Speaker of the House of
Representatives, and the Chief Justice of the Suprene Court to
take such final action on the conplaint as they shall deem
appropriate, consistent with the penalty provisions of this
part. Upon request of a mpjority of the Governor, the
Presi dent of the Senate, the Speaker of the House of

Representatives, and the Chief Justice of the Suprene Court,
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the special joint conmttee shall subnit a recommendation as
to what penalty, if any, should be inposed.

(11) Notwithstanding the provisions of subsections
(1)-(8), the commi ssion may, at its discretion, disnmss any

conplaint, information, or referral at any stage of

di sposition should it determne that the public interest would
not be served by proceeding further, in which case the
conmmi ssion shall issue a public report stating with
particularity its reasons for the disni ssal

Section 13. Subsections (3) and (4) of section 914.21
Florida Statutes, are anended to read

914.21 Definitions.--As used in ss. 914.22-914.24, the
term

(3) "Oficial investigation" neans any investigation
instituted by a | aw enforcenment agency or prosecuting officer
of the state or a political subdivision of the state, or the

Commi ssi on _on_ FEthics.

(4) "Oficial proceeding" neans:

(a) A proceeding before a judge or court or a grand
jury;

(b) A proceeding before the Legislature; e+

(c) A proceeding before a federal agency which is
authorized by law,_ or—

(d) A proceeding before the Connission on Ethics.

Section 14. This act shall take effect July 1, 2005.
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2 SENATE SUMVARY

3 Prohi bits enpl oyees of the state and its political
subdi visions fromparticipating in a political canpaign

4 during certain time periods. Redefines the term
"enPonee" to include certain other-personal-services

5 enpl oyees for certain postenploynent activities. Provides
an exenption to a person who, after serving on an

6 advi sory board, files a statement with the Commi ssion on
Ethics relating to a bid or subm ssion. Requires that a

7 del i nquency notice be sent to certain officeholders by
certified mail, return receipt requested. Reduces the

8 HEX|nun1PenaIty for failing to file a disclosure of
financial interests. Permts the Commission on Ethics to

9 recommend where a restitution penalty may be paid.
Aut hori zes the Department of Legal Aifairs to recover

10 costs for filing suits to collect penalties and fines.
Provi des additional standards for state agency enpl oyees

11 relating to procurement of goods and services by a state
a?enpy. Aut hori zes an enpl oyee whose position was

12 elimnated to engage in certain contractual activities.
Requires the automatic suspension of a | obbyist's

13 registration if a fine is not tinely paid. Provides
procedures for the conmi ssion to handle conplaints of

14 violations. (See bill for details.)
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