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CHAMBER ACTI ON
Senat e House

The Conmittee on Banki ng and I nsurance (Posey) recomrended the

foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. Subsection (7) is added to section 559. 543,
Florida Statutes, to read

559.543 Definitions.--As used in this part:

(7) "Debtor" or "consuner" neans any natural person

obligated or allegedly obligated to pay any debt.

Section 2. Section 559.544, Florida Statutes, is

anended to read:

559. 544 Registration—+regui+red- Exenptions. --
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5> The registration requirenents of s. 559.545 do

2
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Fhi-s—seet+onr—shat+ not apply to:

(D& A nmenber of The Florida Bar, unless the such
person is prinmarily engaged in the collection of comercia
clainms. "Primarily engaged in the collection of comercia
clai ms" means that nore than one-half of the person's income
of—sueh—persoen—ari ses fromthe business of soliciting
commercial clains for collection or collecting conmercia
cl ai ms.

(2)tby A financial institution authorized to do
business in this state or antg any wholly owned subsidiary or
an and—affiliate thereof.

(3)fter A licensed real estate broker

(A e A title insurance conpany authorized to do
business in this state.

(5) ey A licensed consuner collection agency that

which is not primarily engaged in the collection of comercia
clains. "Not prinmarily engaged in the collection of commercia
clai ms" means that [ ess than one-half of the collection
revenue of the sueh agency arises fromthe collection of
commer ci al cl ai ns.

(B6) - A consumer finance conpany or andg any whol |y
owned subsidiary or an and affiliate thereof.

(N A person licensed pursuant to chapter 520.

(8)fth)y A credit grantor.

(9 An out-of-state coll ector as—defHned—n—thi-s
part.

(100> An FDICinsured institution or subsidiary or
affiliate thereof.

Section 3. Section 559.545, Florida Statutes, is

amended to read:

(Substantial rewording of section. See

3
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s. 559.545, Florida Statutes, for current text.)

559.545 Reqgistration of comercial collection

agenci es; procedure. --

(1) A person may not engage in business in this state

as a commercial collection agency, as defined in this part, or

continue to do business in this state as a commerci a

col l ection agency, unless the person is registered with the

office according to this part and thereafter mmintains the

registration.

(2) Areqgistration is not valid for any commercia

col l ection agency transacting business at any place other than

the place designated in the registration unless the office is

first notified in advance of any change of | ocation

(3) Any person who applies for registration as a

comrercial collection agency in conpliance with this part

shall do so on forns adopted by the conmission and furnished

by the office. The conmi ssion nmay establish by rule procedures

for depositing fees and filing docunents by el ectroni c neans

provi ded such procedures provide the office with the

information required by this section. The conmi ssion or office

may regquire each applicant for a comercial collection agency

registration to provide:

(a) A nonrefundabl e application fee in the anmpbunt of

5650. All ampunts coll ected shall be deposited to the credit

of the Requl atory Trust Fund of the office.

(b) The nane of the applicant, any other nanes under

whi ch the applicant conducts business, and the address of the

applicant's principal place of business and each office in

this state.

(c) The applicant's form and pl ace of organization

and, if the applicant is a corporation, a copy of the articles
4
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of incorporation and anendnents to such articles, if a

partnership, a copy of the partnership agreenent or, if

limted liability conpany, a copy of the articles of

organi zati on.

(d)  Docunents denpnstrating that the bondi ng

requi renents specified in s. 559.546 have been sati sfied.

(e) Information and docunentati on necessary to nake a

determ nation of the applicant's eligibility for registration

(4) The applicant shall also provide information as

the office may require about any partner, officer, or director

of the applicant, any person having the same or substantially

simlar status or performng substantially simlar functions,

or _any person directly or indirectly controlling the

applicant. For purposes of this section, the term"directly or

indirectly controlling the applicant” neans possessing the

power to direct or to cause the direction of the managenent or

policies of a conmpany, whether through ownership of stock or

securities, by contract, or otherwi se. Any individual or

company that directly or indirectly has the right to vote 25

percent or nore of the voting stock or securities of a conpany

or is entitled to 25 percent or nore of its profits is

presuned to control that conpany. The office nay require

i nformati on _about any such applicant or person, including:

(a) His or her full nanme, current address, current

t el ephone nunber, date of birth, or social security nunber or

the federal identification nunber of any corporate owner.

(b) His or her previous 10 year educational or

enpl oyment hi story.

(c) Any adverse decision, finding, injunction

suspensi on, prohibition, revocation, denial, or judgnent by

any court of conpetent jurisdiction or an administrative order
5
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by an adm nistrative |aw judge, or by any state or federa

agency or any business, professional, or occupationa

association involving a violation of any law, rule, or

regul ation relating to any busi ness or professional |icensing.

(d)  VWhether he or she commtted any acts which would

be grounds for denial of an application under s. 559.545(10).

(5) An initial application is deened received for

pur poses of s. 120.60 upon receipt of the conpleted

application formprescribed by commssion rule, the

nonr ef undabl e application fee of $650, and any other fee

prescri bed by | aw

(6) Upon the filing of an application for registration

and paynent of all applicable fees, the office shal

investigate the applicant. |If the office deternines that

regi stration should be granted, the office shall register the

applicant for a period not to exceed 1 year

(7) The registration of each comercial collection

agency expires on Decenmber 31 of the year in which the

regi stration becane effective unless the reqgi strant has

renewed its reqgistration on or before that date. Registration

may be renewed as the conmission nmay require by rule, together

with paynent of the $500 nonrefundable renewal fee and the

paynent of any anmpunt |lawfully due and owing to the office

pursuant to any order of the office or pursuant to any

agreenent with the office. A commercial collection agency that

has not renewed its registration by the tine the reqgistration

peri od expires nmay reguest reactivation of its reqgistration

The reqgistrant shall file its request with the office on or

before January 31 of the year follow ng the year of

expiration. The request nust contain any information the

office requires, together with the registration fee required
6
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in this section, and a nonrefundabl e reactivation fee in the

ampunt _of $250. Any reactivation of reqgistration granted by

the office during the nonth of January is deened effective

retroactive to January 1 of that vear. Any registrant that

engages in business as a commercial collection agency after

its registration has expired violates subsection (1),

puni shabl e as provided by ss. 559.548(1) and 559.5477(6).

(8) If the information contained in any application or

any amendnment to such application has changed, the reqgistrant

shall file an anendnent on the forns prescribed by the

comm ssion correcting such information within 30 days after

t he change.

(9) A registration under this part is not transferable

or _assi gnabl e unl ess acconplished pursuant to this subsection

(a) Changes in registration occasioned by changes in

personnel of a partnership or in the principals, copartners,

officers, or directors of any reqgistrant or by changes of any

material fact shall be reported by witten anendnment in such

formand at such tinme as the commi ssion may specify by rule.

In any case in which a person or _a group of persons, directly

or indirectly or acting by or through one or nore persons,

proposes to purchase or acquire a controlling interest in a

regi strant, such person or group shall subnit an initia

application for registration as a commercial collection agency

prior to such purchase or acquisition at such tine and in such

formas the commi ssion may prescribe by rule.

(b) The commi ssion shall adopt rules providing for

wai ver _of the application required by this subsection when

control of aregistrant is to be acquired by another

regi strant _under this chapter or when the application is

ot herwi se unnecessary in the public interest.
7
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(10) The office may deny reqgistration if the

applicant, any principal of the applicant, or any person

havi ng control of the applicant:

(a) Has committed any violation of s. 559.72:

(b) Is the subject of a pending crimnnal prosecution

or _governnental enforcenent action, in any jurisdiction, unti

t he conclusion of such crininal prosecution or enforcenent

action;

———————

(c) Is currently subject to a pendi ng enforcenent

action by any federal authority for violations of the federa

Fair Debt Collection Practices Act or the Federal Trade

Commi ssi on Act ;

(d) Has been found quilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

guilty to, any offense involving fraud, dishonest dealing, or

nor al _turpitude;

(e) Has been found quilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

guilty to, any felony;

(f) Has had entered against himor her, or against any

busi ness for which he or she was directly or indirectly a

controlling person in the business or controlled the business,

an injunction, a tenporary restraining order, or a fina

judgment _or order, including a stipulated judgnent or order

an_assurance of voluntary conpliance, or any simlar docunent,

in any civil or adnministrative action involving racketeering,

fraud, theft, enbezzlenent, fraudul ent conversion, or

m sappropriation of property or the use of any untrue,

deceptive, or misleading representation in an attenpt to sel

or _dispose of real or personal property or the use of any

unfair, unlawful, or deceptive trade practice, whether or not
8
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there is any litigation pending against the applicant;

(g) |s subject to or was directly or indirectly a

controlling person in the business, or controlled the

busi ness, with any conpany that is, or ever has been, subject

to any injunction; tenporary restraining order, including a

stipul ated judgnent or order, an assurance of voluntary

conpliance, or any simlar docunent; or any restrictive court

order relating to business activity as the result of any

action brought by a governmental agency, including any action

affecting any |license to do business or practice an occupation

or trade;

(h) Falsified or willfully onmtted any nateria

i nformati on asked for in any application, docunent, or record

required to be subnmtted under this part or the rules of the

commi ssi on;

(i) Mude a material false statement of fact in an

application for registration or in response to any request or

investigation by the office; or

(j) Has been the subject of any adverse decision

finding, injunction, suspension, prohibition, revocation

denial, or judgnment by any court of conpetent jurisdiction or

an _administrative order by an admi nistrative |aw judge, any

state or federal agency, or any business, professional, or

occupational association involving a violation of any | aw,

rule, or requlation relating to business or professiona

i censing.
Section 4. Section 559.546, Florida Statutes, is

amended to read:

(Substantial rewording of section. See

s. 559.546, Florida Statutes, for current text.)

559.546 Surety bond; evidence of current and valid
9
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bond. --Pursuant to s. 559.545, the reqgistrant shall provide to

the office evidence that the registrant has been issued a

current _and valid surety bond as required by this part.

(1) Before the office nmay issue a registration, the

applicant nust provide to the office a corporate surety bond

i ssued by a bondi ng conpany or insurance conpany authorized to

do business in this state.

(2) The corporate surety bond shall be in the anmpunt

of $50,000, paid for and issued for the benefit of any credit

grantor against the registrant to secure the faithfu

performance of the obligations of the registrant with respect

to the receipt, handling, and paynment of funds collected by

the regqistrant.

(3) If nultiple clains are filed against the surety on

any bond in excess of the ampunt of the bond, the surety my

pay the full ampount of the bond to the office and i s not

further |iable under the bond. The office shall hold the funds

for distribution to claimants and pay to each clainmant the pro

rata share of each valid claimnade against the funds within 6

nont hs after the date of the filing of the first claimagainst

the surety.

(4) A corporate surety bond filed with the office for

pur poses of conpliance with this section may not be cancel ed

by the reqgistrant or the corporate surety except upon witten

notice to the office by registered or certified mail with

return recei pt requested. A cancellation shall not take effect

fewer than 30 days after receipt by the office of such witten

notice.

(5) The corporate surety nmust, within 10 days after

the surety pays any claimto any claimant, give witten notice

to the office by registered or certified nail of such paynent
10
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with details sufficient to identify the claimant and the claim

or judgnent so paid.

(6) \VWhenever the principal sumof such bond is reduced

by one or nore recoveries or paynents, the registrant must

furnish a new or additional bond so the total or aggregate

princi pal sum of such bonds equals the sumrequired by this

section. Alternatively, a registrant may furnish an

endor senent _executed by the corporate surety reinstating the

bond to the required principal sum

Section 5. Sections 559.5471, 559.5473, 559. 5474,
559. 5475, 559.5476, 559.5477, and 559.5479, Florida Statutes,
are created to read

559.5471 Powers and duties of the Ofice of Financia

Requl ati on. - -

(1) Conpliance with this part shall be enforced by the

of fice, except when enforcenent is specifically commtted to

anot her agency.

(2) The office may conduct an investigation of any

person, within or outside this state, which the office

believes is necessary in order to deternm ne whether a person

has violated this chapter or the rules adopted by the

comni ssion. The office may commence any such investigation

when the office receives infornation froma conplaint, the

public nedia, an informant, or any other source that inforns

the office that a violation of this chapter has occurred or

may OcCcur.

(3) The commi ssion may adopt rul es under ss.

120.536(1) and 120.54 to inplenent and administer this part.

(4) The commission may adopt a rule to:

(a) Require electronic subm ssion of any form

docunent, or fee required by this part, provided the rule
11
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reasonably accommpdates a person with a technol ogi cal or

financial hardship.

(b) Set forth the criteria and procedures for

obtai ni ng an exenption due to a technological or financia

har dshi p.

(c) Accept certification of conpliance with the

requirenents of this part in lieu of requiring subm ssion of

speci fi ed docunents.

(5) Al fees, charges, and fines collected by the

office under this part shall be deposited to the credit of the

Requl atory Trust Fund of the office.

(6) The office may:

(a) Issue, revoke, quash, or nodify and serve

subpoenas to conpel the attendance of w tnesses and subpoenas

duces tecumto conpel the production of all books, accounts,

records, and other docunents and materials relevant to an

i nvestigation. The office may exercise these powers even if

the subject of the investigation is exenpt fromregistration

(b) Administer oaths and affirmations to any person

(c) Take or cause to be taken testinony and

deposi tions.

(7)(a) In the event of nonconpliance with a subpoena

or _subpoena duces tecumthe office issued or caused to be

i ssued, the office may petition a court of conpetent

jurisdiction in the county in which the person subpoenaed

resides or has her, his, or its principal place of business

for an order requiring the person to appear and testify and to

produce the books, accounts, records, and other docunents that

are specified in the subpoena duces tecum

(b) A copy of the petition shall be served upon the

person subpoenaed by any person authorized by this section to
12
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serve subpoenas, who shall nmake and file with the court an

affidavit showing the tine, place, and date of service.

(c) At a hearing on the petition to enforce conpliance

with a subpoena, the person subpoenaed, or any person whose

interest will be substantially affected by the investigation

or _subpoena, may appear and object to the subpoena and the

granting of the petition. The court may neke any order that

justice requires in order to protect a party or other person

and her or his personal and property rights, including, but

not limted to, protection from annoyance, enbarrassnent,

oppressi on, undue burden, or expense.

(d) Failure to conply with an order granting, in whole

or in part, a petition to enforce a subpoena is a contenpt of

the court.

(8) Wtnesses are entitled to the sane fees and

ml eage to which they would be entitled by |aw for attendi ng

as witnesses in circuit court, except that fees or ml eage nmay

not be allowed for testinobny of a person taken at the person's

principal office or residence.

(9) Reasonabl e and necessary costs incurred by the

office during an investigation nay be assessed agai nst any

debt collector on the basis of actual costs incurred. Assessed

expenses may include, but are not limted to, expenses for

interpreters; expenses for communi cations; expenses for | ega

representation; expenses for economc, |egal, or other

research, analysis, and testinpony; and fees and expenses for

witnesses. The failure to reinburse the office for its

reasonabl e and necessary costs is a reason to deny a

registrant's application or to revoke the prior approval of an

appl i cati on.

559.5473 Injunction to restrain violations;
13
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receivers. - -

(1) The office may bring an action on behalf of the

state to enjoin any person who has violated, or is about to

violate, this part, any rule of the conmi ssion, or any order

of the office issued under this part.

(2) In an injunctive proceeding, the court nmay issue a

subpoena requiring the attendance of any witness or a subpoena

duces tecumrequiring the production of any book, account,

record, or other docunents and naterials relevant to the

pendi ng case.

(3)(a) In addition to any procedure provided by |aw

for enforcing a tenporary restraining order or a tenporary or

per manent _injunction, the court my, upon application of the

office, inpound the property, assets, and business of the

registrant, including, but not linmted to, the books, records,

docunents, and papers of the registrant. The court may appoint

a receiver to adnmi nister the property. The receiver, when

appoi nted and qualified, has the powers and duties that are

conferred upon the receiver by the court.

(b) After appointing a receiver, the court nmay issue

an order staying all pending suits and enjoining any further

litigation affecting the receiver's custody or possession of

the property, assets, and business and the court, with the

consent of the chief judge of the circuit, may require that

all suits be assigned to the circuit judge who appointed the

receiver.

559.5474 Cease and desist orders; refund orders.--

(1) The office may issue and serve upon _a person_an

order to cease and desist and to take corrective action

whenever the office has reason to believe that a person is

violating, has violated, or is about to violate this part, any
14
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rule or order of the office issued under this part, or any

witten agreenent between the commercial collection agency and

the office. Procedural nmatters relating to the issuance and

enforcenent of a cease and desist order are governed by

chapter 120.

(2) The office may seek an order of restitution froma

court of conpetent jurisdiction for collected funds due to

creditors or any sumcollected froma debtor wi thout valid

proof of debt.

559. 5475 Evidence; exam ner or investigator

wor ksheets, investigative reports, other related

docunents.--An official witten report, sworn conpl aint,

wor ksheet, or other related paper, or a certified copy

thereof, conpiled, prepared, drafted, or otherw se made by the

financial exam ner or investigator is adm ssible into evidence

if the financial exam ner or investigator is available for

cross exam nation, authenticates the worksheet, and testifies

that the report, worksheet, or related docunent was prepared

as a result of an investigation of the books and records of a

regi strant _or other person conducted under the authority of

this part.

559. 5476 Books, accounts, and records; mmintenance;

i nvestigations by the office.--

(1) Each registrant shall maintain, at its principa

pl ace of busi ness designated on its registration, all books,

accounts, records, and docunents necessary to deternine the

registrant's conpliance with this part.

(2) The office may authorize nmi ntenance of records at

a location other than a principal place of business. The

office may require books, accounts, and records to be produced

and avail able at a reasonabl e and convenient location in this
15
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state.

(3) Al books, accounts, records, docunents, and

receipts for paynents to a registrant by a debtor, and

paynents made to a creditor by a registrant, shall be

preserved and kept available for investigation by the office

for 3 years after the date of original entry. The conmm ssion

shal |l adopt requirenents by rule for maintaining the books,

accounts, records, and docunents retai ned by the registrant

and for destroying the records.

(4) The conmission shall designate by rule the m nimum

informati on that nmust be contained in the registrant's books,

accounts, records, and docunents to enable the office to

determine a reqgistrant's conpliance with this part.

559. 5477 Adm nistrative renedies.--

(1) The office may revoke or suspend the registration

of a registrant under this part who:

(a) Has been found quilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

guilty to, any crinme involving fraud, dishonest dealing, or

nor al _turpitude;

(b) Has had a final judgnent entered against the

person a civil action upon the grounds of fraud, enbezzl enent,

n srepresentation, or deceit;

(c) Has had any business, professional, or

occupational license or reqgistration suspended, revoked, or

ot herwi se acted against in any jurisdiction;

(d) Fails to maintain the surety bond required

pursuant to s. 559.546;

(e) Fails to maintain books and records as required by

S. 559. 5476;

(f) Violates any provision of this part, any rule or
16
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order adopted pursuant to this part, or any witten agreenent

entered into with the office;

(g) Paid for a registration with a check or el ectronic

transni ssion of funds which failed to clear the registrant's

financial institution;

(h) Falsified or willfully onmtted any nateria

i nformati on asked for in any application, docunent, or record

required to be subnmtted under this part or the rules of the

commi ssi on;

(i) Mude a material false statement of fact in an

application for registration or in response to any request or

investigation by the office; or

(j) Has a person who directly or indirectly controls

the applicant as defined in s. 559.545(4) that is subject to

an _action, or conmits an act, specified by paragraph (a),

par agraph (b), paragraph (c), paragraph (f), paragraph (h), or

paragraph (i).

(2) A reqgistrant nmay request termnation of its

regi stration by delivering witten notice of its proposed

termnation to the office. However, the delivery of the

term nation notice does not affect any civil or crimna

liability of the registrant or the authority of the office to

enforce this part.

(3) The office may deny a request to terninate a

registration or to withdraw an application for registration if

the office believes that the registrant has commtted an act

t hat woul d be grounds for denial, suspension, or revocation

under this part.

(4) Final action by the office to revoke or suspend

the registration of a registrant is subject to review

according to chapter 120 in the sane nmnner _as revocation of a
17
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li cense.

(5) The office may inpose an administrative fine for a

violation of this section or s. 559.545, s. 559.546, or_s.

559. 5476 agai nst _an offending reqgistrant as an adm nistrative

sanction as foll ows:

(a) For any nonwillful violation, the office nmay

inpose a fine of up to $1,000 per violation. In no event shal

such fine exceed the aggregate anpunt of $10, 000 for al

nonwi | I ful violations arising out of the sanme action; or

(b) For any willful violation, the office may inpose a

fine of up to $2,500 per violation. In no event shall such

fine exceed the aggregate ampunt of $100,000 for all willful

violations arising out the sane action

Final action by the office to inpose an adninistrative fine is

subject to review in accordance with ss. 120.569 and 120.57.

(6) Notwithstanding any other provision of this

section, the office may inpose a fine not to exceed $1,000 per

day for each day that a person violates the code by engagi ng

in the business of a commercial collection agency w thout

bei ng registered.

(7) Any administrative fine inposed under this part is

payable to the office. The office shall nmaintain an

appropriate record and deposit the fine into the Regul atory

Trust Fund of the office.

(8) An admnistrative action by the office to inpose

revocation, suspension, or a fine nust be brought within 5

vears after the date of the |last violation upon which the

action is founded.

(9) The renedies under this part are in addition to

renedi es ot herwi se available for the sane conduct under state
18
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or_local |aw

559.5479 Administrative guidelines.--1n _inposing any

admi ni strative renedy or penalty provided for in the code, the

office shall take into account the appropriateness of the

penalty with respect to the size of the financial resources

and good faith of the person charged, the gravity of the

violation, the history of previous violations, and such other

matters as justice may require.

Section 6. Subsections (1), (7), and (8) of section
559.55, Florida Statutes, are amended, and subsections (10),
(11), and (12) are added to that section, to read:

559.55 Definitions.--The following ternms shall, unless
the context otherw se indicates, have the follow ng meani ngs
for the purpose of this part:

(1) "Debt" or "consuner debt" neans:

(a) Any obligation or alleged obligation of a consuner
to pay noney arising out of a transaction in which the noney,
property, insurance, or services which are the subject of the
transaction are primarily for personal, famly, or household
pur poses, whether or not such obligation has been reduced to
j udgrent ;_or

(b) Any unsatisfied obligation for the paynment of

noney arising out of a legal order for child support.

(7) "Consumer collection agency" neans any debt
col l ector or business entity engaged in the business of
soliciting, purchasing, or collecting consuner debts in
default for collection sr—ef—ecoHeeting—eonsurer—debts, which
debt collector or business is not expressly exenpted as set

forth in s. 559.553(1) 4.

(8) "Qut-of-state consumer debt collector" neans any

person whose business activities in this state involve both
19
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collecting or attenmpting to collect consuner debt from debtors
located in this state by nmeans of interstate commrunication

originating fromoutside this state. The term"out-of-state

consuner _debt collector" does not include a person who

solicits ant—seH-ert+ng consuner debt accounts for collection

fromcreditors who have a business presence in this state. For
i h Fon . I .
. " Lt it I . PINE

(10) "Credit grantor" neans any person who offers or

extends credit creating a debt or to whom a debt is owed, but

such term does not include any person to the extent that

person receives an assignnent or transfer of a debt in default

solely for the purpose of facilitating collection of such debt

for another.

(11) "Federal Trade Commi ssion Act" neans the federa

| egislation requlating unfair or deceptive practices or_acts,

as set forth in 15 U.S.C. ss. 41 et seq.

(12) "Principal of a registrant or applicant" neans

any owner of the applicant or reqgistrant if a partnership or

sol e proprietorship, the corporate officers, the corporate

directors other than directors of a not-for-profit corporation

organi zed under chapter 617, or the Florida resident agent if

a corporation is the applicant or registrant.

Section 7. Section 559.552, Florida Statutes, is
amended to read:

559. 552 Rel ationship of state and federal |aw. --

(1) Any violation of the federal Fair Debt Collection

Practices Act constitutes a prohibited practice under_s.

559.72. This subsection shall not be construed to create any

additional civil cause of action as provided under s.
20
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559.77(2).

(2) Nething—n This part does not shaH—be—construed
te limt or restrict the continued applicability of the
federal Fair Debt Collection Practices Act to consumer
collection practices in this state. This part is in addition
to the requirenents and regul ations of the federal act. In

construing this part, due consideration and great wei ght shal

be given to interpretations of the Federal Trade Conmi sSion

Act _and the Fair Debt Collection Practices Act by the Federal

Trade Commission. In the event of any inconsistency between

any provision of this part and any provision of the federa
act, the provision that whieh is nore protective of the

consuner or debtor shall prevail unless the nore protective

interpretation conflicts with the case | aw opinions of the

state and federal courts of this state or the opinions of the

El eventh Circuit Court of Appeals.

Section 8. Section 559.553, Florida Statutes, is

amended to read:

559. 553 Regtstration—of—econsurer—eoH-eetton—agenetres
regured— Exenptions.--The reqgistration requirenents of s.

559. 555

. ; . . ot . . .
21
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. . I ot e 4 o
rejeeton—
t4—TFhis—seet+on shall not apply to:

(e A Any credit grantor eriginal—ereditor
(2) by A Ary nmenber of The Florida Bar, unless the

person is prinarily engaged in the collection of consuner

debts. "Primarily engaged in the collection of consuner debts"

neans that nore than one-half of the person's incone arises

fromthe business of soliciting consuner clains for collection

or _collecting consuner cl ains.

(3)ter A Ay financial institution authorized to do
business in this state or andg any wholly owned subsidiary or
an and affiliate thereof.

(A e A Any licensed real estate broker

(5) ey An Anry insurance conpany authorized to do
business in this state.

(B) - A Amy consuner finance conmpany or ane any
whol |y owned subsidiary or an andg affiliate thereof.

(N e A Any person |icensed pursuant to chapter 520.

(8)th)r An Any out-of-state consumer debt coll ector whe
does—rot—sotH-etrt—consurer—debt—accounts—for—ecotHection—++rom

22
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(996 An Any FDICinsured institution or subsidiary

or affiliate thereof.

t5—Anry—oeut—of—state—consurer—debt—ecoHeetor—as
; . ' '  8)—who—i : . .
. . : . ho—t-a . .
ki I . :

acton—by—the—state—as—spect-Hetd—+n——s5—559-565—
Section 9. Section 559.555, Florida Statutes, is

amended to read:

(Substantial rewording of section. See

s. 559.555, Florida Statutes, for current text.)

559. 555 Reqgistration of consunmer collection agencies;

procedure. - -

(1) A person may not engage in business in this state

as _a consuner _collection agency, as defined in this part, or

continue to do business in this state as a consuner coll ection

agency unl ess the person is registered with the office

according to this part and thereafter nmintains the

regi stration.

(2) Aregistration is not valid for any consuner

col l ection agency transacti ng busi ness at any pl ace other than

t hat designated in the registration unless the office is first

notified in advance of any change of |ocation

(3) A person who applies for registration as a

consuner_collection agency in conpliance with this part mnust

do so on fornms adopted by the conm ssion and furnished by the

office. The conmi ssion may establish by rule procedures for

depositing fees and filing docunents by el ectroni c nmeans

provi ded such procedures provide the office with the

information required by this section. The comm ssion or office
23
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may regquire each applicant for a consuner coll ection agency

registration to provide:

(a) A nonrefundabl e application fee in the anmpbunt of

5650. All ampunts coll ected shall be deposited to the credit

of the Requlatory Trust Fund of the office.

(b) The nane of the applicant, any other nanes under

whi ch the applicant conducts business, and the address of the

applicant's principal place of business and each office in

this state.

(c) The applicant's form and pl ace of organization

and, if the applicant is a corporation, a copy of the articles

of incorporation and amendnents to such articles, if a

partnership, a copy of the partnership agreenent, or, if

limted liability conmpany, a copy of the articles of

or gani zati on.

(d) Docunents denpnstrating that the bondi ng

requi rements specified in s. 559.556 have been satisfied.

(e) Information and docunentation necessary to make a

determ nation of the applicant's eligibility for registration

(4) The applicant shall also provide informtion as

the office may require about any partner, officer, or director

of the applicant, any person having the sane or substantially

simlar status or perform ng substantially simlar functions,

or _any person directly or indirectly controlling the

applicant. For purposes of this subsection, the term"directly

or indirectly controlling the applicant”" neans possessing the

power to direct or to cause the direction of the managenent or

policies of a conmpany, whether through ownership of stock or

securities, by contract, or otherw se. Any individual or

conpany that directly or indirectly has the right to vote 25

percent _or nore of the voting stock or securities of a conpany
24
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or is entitled to 25 percent or nore of its profits is

presuned to control that conpany. The office nay require

i nformati on _about any such applicant or person, including:

(a) His or her full nanme, current address, current

t el ephone nunber, date of birth, social security nunber, or

federal identification nunber of any corporate owner.

(b) His or her previous 10-year educational or

enpl oyment hi story.

(c) Any adverse decision, finding, injunction

suspensi on, prohibition, revocation, denial, or judgnent by

any court of conpetent jurisdiction or an administrative order

by an administrative |law judge, by any state of federa

agency, or by any business, professional, or occupationa

association involving a violation of any law, rule, or

requl ation relating to business or professional |icensing.

(d) His or her conmission of any acts which would be

grounds for denial of an application under subsection (10).

(5) An initial application is deened received for

pur poses of s. 120.60 upon receipt of the conpleted

application formprescribed by commi ssion rule, the

nonr ef undabl e application fee of $650, and any other fee

prescribed by | aw.

(6) Upon the filing of an application for registration

and paynent of all applicable fees, the office shal

investigate the applicant. If the office determ nes that

registration should be granted, it shall register the

applicant for a period not to exceed 1 vear

(7) The registration of each consuner collection

agency shall expire on Decenber 31 of the year in which the

registration becane effective unless the registrant has

renewed its registration on or before that date. A
25
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regi stration may be renewed as the comm ssion nmay require by

rule, together with paynment of the $275 nonrefundabl e renewal

fee and the paynent of any ampunt |awfully due and owi ng to

the office pursuant to any order of the office or pursuant to

any agreenment with the office. A consuner collection agency

that has not renewed its registration by the tinme the

regi stration period expires may request reactivation of its

registration. The reqgistrant nust file its request with the

office on or before January 31 of the year follow ng the vear

of expiration. The request must contain any information the

office requires, together with the registration fee required

in this section and a nonrefundabl e reactivation fee in the

ampunt _of $250. Any reactivation of reqgistration granted by

the office during the nonth of January is deened effective

retroactive to January 1 of that year. Any registrant that

engages in business as a consuner collection agency after its

regi stration has expired violates subsection (1), punishable

as provided by ss. 559.785(1) and 559. 730(6).

(8) If the information contained in any application or

any anendnent to the application has changed, the registrant

shall file an amendnent on the forns prescribed by the

comni ssion correcting such information within 30 days after

t he change.

(9) A reqgistration under this part is not transferable

or _assignabl e unl ess acconplished pursuant to this subsection

(a) Changes in reqgistration occasioned by changes in

personnel of a partnership or in the principals, copartners,

officers, or directors of any reqgistrant or by changes of any

material fact shall be reported by witten amendnent in such

formand at such tinme as the commi ssion may specify by rule.

In any case in which a person or a group of persons, directly
26
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or indirectly or acting by or through one or nore persons,

proposes to purchase or acquire a controlling interest in a

regi strant, such person or group shall subnit an initia

application for registration as a consunmer coll ecti on agency

prior to such purchase or acquisition at such tine and in such

formas the commi ssion may prescribe by rule.

(b) The commi ssion shall adopt rules providing for

wai ver _of the application required by this subsection where

control of aregistrant is to be acquired by another

regi strant _under this chapter or where the application s

ot herwi se unnecessary in the public interest.

(10) The office may deny registration if the

applicant, any principal of the applicant, or any person

havi ng control of the applicant:

(a) Has committed any violation of s. 559.72;

(b) 1Is the subject of a pending crimnal prosecution

or _governnmental enforcenment action, in any jurisdiction, unti

t he concl usion of such crimnal prosecution or enforcenent

action;

(c) Is currently subject to a pending enforcenent

action by any federal authority for violations of the Fair

Debt Col |l ection Practices Act or the Federal Trade Conm ssion

Act ;

(d) Has been found quilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

quilty to, any offense involving fraud, dishonest dealing, or

noral turpitude;

(e) Has been found quilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

quilty to, any felony;

(f) Has had entered against himor her, or any
27
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busi ness for which he or she was directly or indirectly a

controlling person in the business or controlled the business,

an injunction, a tenporary restraining order, or a fina

judgment _or order, including a stipulated judgnent or order

an_assurance of voluntary conpliance, or any simlar docunent,

in any civil or adnministrative action involving racketeering,

fraud, theft, enbezzlenent, fraudul ent conversion, or

m sappropriation of property or the use of any untrue,

deceptive, or misleading representation in an attenpt to sel

or _dispose of real or personal property or the use of any

unfair, unlawful, or deceptive trade practice, whether or not

there is any litigation pending agai nst the applicant;

(g) Is subject to or was directly or indirectly a

controlling person in the business, or controlled the

busi ness, with any conpany that is, or ever has been, subject

to any injunction, tenporary restraining order, including a

stipul ated judgnment or order, an assurance of voluntary

conpliance or any sinilar docunent, or any restrictive court

order relating to business activity as the result of any

action brought by a governnental agency, including any action

affecting any license to do business or practice an occupation

or trade;

—————

(h) Falsified or willfully omtted any materia

informati on asked for in any application, docunent, or record

required to be submtted under this part or the rules of the

commi ssi on;

———

(i) Mude a material false statement of fact in _an

application for registration or in response to any reguest or

i nvestigation by the office, the Departnent of Legal Affairs,

or the state attorney; or

(j) Has been the subject of any adverse decision
28
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finding, injunction, suspension, prohibition, revocation

denial, or judgnent by any court of conpetent jurisdiction or

an administrative order by an administrative |aw judge, by any

state or federal agency, or by any business, professional, or

occupati onal association involving a violation of any |aw,

rule, or regulation relating to business or professiona

i censing.
Section 10. Section 559.556, Florida Statutes, is

created to read

559.556 Surety bond. - -

(1) Before the office may issue a reqgistration, the

applicant nust provide to the office a corporate surety bond

i ssued by a bondi ng conpany or insurance conpany authorized to

do business in this state.

(2) The corporate surety bond shall be in the anmount

of $25,000, paid for and issued for the benefit of any credit

grantor agai nst the registrant to secure the faithfu

performance of the obligations of the registrant with respect

to the receipt, handling, and paynment of funds coll ected by

the reqgistrant.

(3) If multiple clains are filed against the surety on

any bond in excess of the ampunt of the bond, the surety may

pay the full amunt of the bond to the office and is not

further liable under the bond. The office shall hold the funds

for distribution to claimants and pay to each clainant the pro

rata share of each valid claimnmade against the funds within 6

nmonths after the date of the filing of the first clai magainst

the surety.

(4) A corporate surety bond filed with the office for

pur poses of conmpliance with this section may not be cancel ed

by the registrant or the corporate surety except upon witten
29
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notice to the office by registered or certified mail with

return recei pt requested. A cancellation shall not take effect

| ess than 30 days after receipt by the office of such witten

notice.

(5) The corporate surety shall, within 10 days after

the surety pays any claimto a claimant, give witten notice

to the office by registered or certified nail of such paynent

with details sufficient to identify the clainmant _and the claim

or judgnent so paid.

(6) \VWhenever the principal sumof such bond is reduced

by one or nore recoveries or paynents, the registrant shal

furnish a new or additional bond so that the total or

aggregate principal sum of such bonds equals the sumrequired

by this section. Alternatively, a reqgistrant may furnish an

endor senent _executed by the corporate surety reinstating the

bond to the required principal sum

Section 11. Section 559.72, Florida Statutes, is
amended to read:
559.72 Prohibited practices generally.--
(1) In collecting consuner debts, a consuner

collection agency nmay not nrRe—persenr—shat:

(a3 Sinulate in any manner a | aw enforcenent

officer or a representative of any governnental agency;
(b)2y Use or threaten force, o violence, or any

ot her nmeans to harmthe physical person, property, or

reputation of any person;

()3 Tell a debtor who di sputes a consuner debt that
she or he or any person enploying her or himwll disclose to
another, orally or in witing, directly or indirectly,
information affecting the debtor's reputation for credit
wort hi ness wi thout also informing the debtor that the

30
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exi stence of the dispute will also be disclosed as required by

par agraph (f) stubseetien—~{6);

(d) 4y Communicate or threaten to comrunicate with a

debtor's enployer prior to obtaining final judgment agai nst
t he debtor, unless the debtor gives her or his permssion in
witing to contact her or his enployer or acknow edges in
witing the existence of the debt after the debt has been

pl aced for collection, but this shall not prohibit a person
fromtelling the debtor that her or his enployer will be
contacted if a final judgnent is obtained,

(e)t5)> Disclose to a person other than the debtor or
her or his fanmly information affecting the debtor's
reputation, whether or not for credit worthiness, with
know edge or reason to know that the other person does not
have a |l egiti nate business need for the infornmation or that
the information is fal se;

(f)t6)> Disclose informati on concerning the existence
of a debt known to be reasonably disputed by the debtor
wi t hout disclosing that fact. If a disclosure is made prior to
such reasonabl e di spute having been asserted and witten
notice is received fromthe debtor that any part of the debt
is disputed and if such dispute is reasonable, the person who
made the original disclosure shall reveal upon the request of
the debtor within 30 days the details of the dispute to each
person to whom di scl osure of the debt without notice of the
di spute was nade within the precedi ng 90 days;

(A WIllfully comunicate with the debtor or any
menber of her or his famly with such frequency as can
reasonably be expected to harass the debtor or her or his
famly, or willfully engage in other conduct which can
reasonably be expected to abuse or harass the debtor or any
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nmenber of her or his famly;

(h) 8> Use profane, obscene, vulgar, or willfully
abusi ve | anguage in communicating with the debtor or any
menber of her or his famly;

()9 daim attenpt, or threaten to enforce a debt
when such person knows that the debt is not legitinmate or
assert the existence of sonme other |egal right when such
person knows that the right does not exist;

(1) 36y Use a communication which sinulates in any
manner | egal or judicial process or which gives the appearance
of being authorized, issued or approved by a governnent,
governrent al agency, or attorney at law, when it is not;

(K) 3+ Conmunicate with a debtor under the guise of
an attorney by using the stationery of an attorney or forms or
i nstrunments which only attorneys are authorized to prepare;

M)y Oally comunicate with a debtor in such a
manner as to give the false i npression or appearance that such
person is or is associated with an attorney;

(M 33> Advertise or threaten to advertise for sale
any debt as a means to enforce paynment except under court
order or when acting as an assignee for the benefit of a
creditor;

(n) 34y Publish or post, threaten to publish or post,
or cause to be published or posted before the general public
i ndi vidual nanes or any list of names of debtors, conmonly
known as a deadbeat list, for the purpose of enforcing or
attenpting to enforce collection of consuner debts;

(0)t+5)r Refuse to provide adequate identification of
herself or hinself or her or his enployer or other entity whom
she or he represents when requested to do so by a debtor from
whom she or he is collecting ogzattenpting to collect a

8:53 AM  04/18/05 5$1984d- bi 24-t b7




© 00 N O O b~ W N P

W W N N N D N N NN MDD DN PP P PP PP PPk
b O © 0o N o o A~ W N P O O 0o N o 0o~ WwWN B+ o

Fl ori da Senate - 2005 COW TTEE ANMENDVENT
Bill No. SB 1984
Bar code 235874
consuner debt;
(p) 36y Mail any comuni cation to a debtor in an
envel ope or postcard with words typed, witten, or printed on

t he outside of the envel ope or postcard indicating that the

pur pose of the communication is to collect a debt or is

ot herwi se calculated to enbarrass the debtor. An exanpl e of
this woul d be an envel ope addressed to "Deadbeat, Jane Doe" or
" Deadbeat, John Doe";

(Q) ¥~ Conmunicate with the debtor between the hours

of 9 ppm and 8 a.m in the debtor's time zone, at any unusua

tine or place, or at atinme or place that is known or should

be known to be inconvenient for the debtor without the prior

consent of the debtor

(r)#8)y Conmunicate with a debtor if the person knows
that the debtor is represented by an attorney with respect to
such debt and has know edge of, or can readily ascertain, such
attorney's nanme and address, unless the debtor's attorney
fails to respond within a reasonable period of time to a
conmuni cati on fromthe person, unless the debtor's attorney
consents to a direct conmunication with the debtor, or unless
the debtor initiates the communication; or

(8) {19y Cause charges to be nade to any debtor for
conmuni cati ons by conceal nent of the true purpose of the
conmuni cati on, including collect telephone calls and tel egram
f ees.

(2) Any debt collector communicating with any person

ot her than the consuner for the purpose of acquiring |ocation

i nf ormati on about the consuner:

(a) Shall identify hinself or herself, state that he

or she is confirmng or correcting location information

concerning the consuner, and, only if expressly requested,
33
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identify his or her enployer.

(b) My not:

1. State that such consuner owes a debt;

2. Comunicate with any such person npbre than once

unl ess reguested to do so by such person or unless the debt

coll ector reasonably believes that the earlier response of

such person is erroneous or inconplete and that such person

now has correct or conplete location information; or

3. Comuni cate by postcard.

(3) Without prior consent of the consuner given

directly to the debt collector or express permssion of a

court of competent jurisdiction, a debt collector may not

communi cate with a consuner in connection with the collection

of any debt at the consuner's place of enploynent if the debt

col l ector knows or has reason to know that the consuner's

enpl oyer prohibits the consunmer fromreceiving such

conmmuni cati on.

(4) Except as provided in subsection (2), w thout the

prior consent of the consuner given directly to the debt

collector, the express permission of a court of conpetent

jurisdiction, or as reasonably necessary to effectuate a

postjudgnent renmedy, a debt collector may not conmmunicate, in

connection with the collection of any debt, with any person

other than a consuner, the consuner's attorney, a consumer

reporting agency if otherwi se pernmitted by law, the creditor

the creditor's attorney, or the debt collector's attorney.

(5) If a consuner notifies a debt collector in witing

that the consuner refuses to pay a debt or that the consuner

wi shes the debt collector to cease further conmunication with

t he consuner, the debt collector shall not comruni cate further

with the consuner with respect to such debt, except to:
34
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(a) Advise the consuner that the debt collector's

further efforts are being term nated;

(b) Notify the consuner that the debt collector or

creditor nay invoke specified renedies which are ordinarily

i nvoked by such debt collector or creditor; or

(c) \Vhere applicable, notify the consuner that the

debt collector or creditor intends to invoke a specified

renedy.

| f such notice fromthe consuner is made by nmil, notification

shall be conplete upon receipt. For the purpose of this

subsection, the term"consuner" includes the consuner's

spouse, parent if the consuner is a mnor, guardian, executor

or administrator.

(6) A debt collector may not use any false, deceptive,

or nisleading representation or neans in connection with the

collection of any debt. Wthout |linmting the genera

application of such prohibition, the follow ng conduct is a

violation of this subsection

(a) The false representation of:

1. The character, amount, or |egal status of any debt;

2.  Any services rendered or conpensation which may be

lawfully received by any debt collector for the collection of

a_debt.

(b) The representation or inplication that nonpaynent

of any debt will result in the arrest or inprisonnent of any

person or the seizure, garnishnment, attachnment, or sale of any

property or wages of any person unless such action is | awful

and the debt collector or creditor intends to take such

acti on.
35
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(c) The false representation or inplication that a

sale, referral, or other transfer of any interest in a debt

shall cause the consuner to

1. Lose any claimor defense to paynent of the debt;

2. Becone subject to any practice prohibited by this

subsecti on.

(d) The false representation or inplication that the

consuner _conmm tted any crine or other conduct in order to

di sgrace the consuner.

(e) The use of any false representation or deceptive

neans to collect or attenpt to collect any debt or to obtain

i nformati on _concerning a consuner.

(f) The failure to disclose in the initia

communi cation that the debt collector is attenpting to collect

a debt and that any infornmation obtained will be used for that

purpose, and the failure to disclose in subseguent

communi cations that the commnication is froma debt

col l ector, except this paragraph does not apply to a forma

pl eading made in connection with a |egal action

(g) The false representation or inplication that

accounts have been turned over to innocent purchasers for

val ue.

(h) The use of any business, conmpany, Or organi zation

nanme ot her than the true nane of the debt collector's

busi ness, conpany, or organi zation.

(i) The false representation or inplication that

docunents are not | egal process forns or do not require action

by the consuner.

(j) The false representation or inplication that a

debt coll ector operates or is enployed by a consuner reporting
36
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agency.

(7) A debt collector may not use unfair or

unconsci onabl e neans to collect or attenpt to collect any

debt. Wthout limting the general application of such

prohi bition, the follow ng conduct is a violation of this

section:

(a) Collecting any anmpunt, including any interest,

fee, charge, or expense incidental to the principa

obligation, unless such ampbunt is expressly authorized by the

agreenent creating the debt or permtted by |aw.

(b) The acceptance by a debt collector fromany person

of a check or other paynment instrunment postdated by nore than

5 days unless such person is notified in witing of the debt

collector's intent to deposit such check or instrument not

nore than 10 nor |l ess than 3 business days prior to such

deposi t.

(c) The solicitation by a debt collector of any

postdat ed check or postdated payment instrunment for the

pur pose of threatening or instituting crimnal prosecution

(d) Depositing or threatening to deposit any postdated

check or other postdated paynent instrunment prior to the date

on _such check or instrument.

(e) Taking or threatening to take any nonjudicia

action to effect di spossession or disablenent of property if:

1. There is no present right to possession of the

property clained as collateral through an enforceable security

i nt erest;

2. There is no present intention to take possession of

t he property; or

3. The property is exenpt by |aw from such

di spossessi on _or di sabl enent.
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(f) Communicating with a consuner regarding a debt by

post card.

(8 Wthin 5 days after the initial comunication with

a consuner_in connection with the collection of any debt, a

debt collector shall, unless the following information is

contained in the initial comrunication or the consuner has

paid the debt, send the consunmer a witten notice containing:

(a) The ampunt of the debt.

(b) The nanme of the creditor to whomthe debt is owed.

(c) A statenent that unless the consuner, within 30

days after receipt of the notice, disputes the validity of the

debt, or any portion thereof, the debt will be assuned to be

valid by the debt collector

(d) A statenent that if the consuner notifies the debt

collector in witing within the 30-day period that the debt,

or _any portion thereof, is disputed, the debt collector wll

obtain verification of the debt or a copy of the judgnent

agai nst _the consunmer _and a copy of such verification or

judgnment will be mailed to the consuner by the debt coll ector

(e) A statenent that, upon the consuner's witten

request within the 30-day period, the debt collector wll

provi de the consuner with the namre and address of the origina

creditor, if different fromthe current creditor

(9) If the consuner notifies the debt collector in

witing within the 30-day period described in subsection (9)

that the debt, or any portion of the debt, is disputed, or

t hat the consuner requests the nanme and address of the

original creditor, the debt collector shall cease collection

of the debt, or any disputed portion thereof, until the debt

coll ector obtains verification of the debt or any copy of a

judgnent, or the nanme and address of the original creditor
38
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and a copy of such verification or judgnment, or nane _and

address of the original creditor, is nmailed to the consuner by

t he debt coll ector.

(10) The failure of a consuner to dispute the validity

of a debt under this section may not be construed by any court

as an adnmission of liability by the consuner.

(11) 1If any consuner _owes nultiple debts and nakes any

single paynent to any debt collector with respect to such

debts, such debt collector may not apply such paynent to any

debt which is disputed by the consuner and, where applicable,

shal |l apply such paynent in accordance with the consuner's

di rections.

(12) Any debt collector who brings any |egal action on

a _debt agai nst _any consuner shall

(a) In the case of an action to enforce an interest in

real property securing the consunmer's obligation, bring such

action only in a judicial district or simlar legal entity in

whi ch such real property is |ocated; or

(b) In the case of an action not described in

paragraph (a), bring such action only in the judicial district

or simlar legal entity:

1. I n_which such consuner signed the contract sued
upon; or
2. I n which such consuner resides at the commencenent

of the action.

(c) Nothing in this subsection shall be construed to

aut hori ze the bringing of |egal actions by debt collectors.

(13) It is unlawful to design, conpile, and furnish

any form knowi ng such formwould be used to create the false

belief in a consuner that a person other than the creditor of

such consuner _is participating in the collection of or in an
39
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attenpt to collect a debt such consuner allegedly owes such

creditor, when in fact such person is not participating.

(14) Nothing in this section shall be construed to

create a new civil cause of action under subsections (2)-(13).

Section 12. Section 559.725, Florida Statutes, is
amended to read:

(Substantial rewording of section. See

s. 559.725, Florida Statutes, for current text.)

559. 725 Consuner conplaints. --

(1) Any person having reason to believe that this part

has been violated may file a witten conplaint with the office

or the Division of Consuner Services of the Departnent of

Fi nanci al Services setting forth the details of the alleged

vi ol ati on.

(2)  Any governnent office or agency receiving a

conpl ai nt_under this section shall advise any other governnent

office or agency with apparent jurisdiction, including the

office, the appropriate state attorney, or the Attorney

Ceneral _in the case of an out-of-state consuner debt

collector, of any determ nation by that agency of a violation,

or _possible violation, of the requirenents of this part by any

consuner_col |l ection agency, whether or not registered or

exenpt fromreqgistration as required by this part.

Section 13. Sections 559.726, 559.7262, 559. 7263,
559. 7264, and 559. 7265, Florida Statutes, are created to read:

559. 726 Powers and duties of the Ofice of Financia

Requl ati on. - -

(1) Conmpliance with this part shall be enforced by the

of fice, except when enforcenent is specifically assigned to

anot her _agency.

(2) The office may conduct an investigation of any
40
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person, within or outside this state, which the office

believes is necessary in order to deternm ne whether a person

has violated this chapter or the rules adopted by the

comni ssion. The office may commence any such investigation

when the office receives infornation froma conplaint, the

public nedia, an informant, or other source that informs the

office that a violation of this chapter has occurred or nay

OoCccur.

(3) The commi ssion may adopt rul es under ss.

120.536(1) and 120.54 to inplenent and administer this part.

(4) The commission may adopt a rule to:

(a) Require electronic subm ssion of any form

docunent, or fee required by this part, provided the rule

reasonably accommpdates a person with a technol ogi cal or

fi nanci al hardship.

(b) Set forth the criteria and procedures for

obt ai ni ng an _exenption due to a technol ogi cal or financia

har dshi p.

(c) Accept certification of conpliance with the

requirenents of this part in lieu of requiring subm ssion of

speci fi ed docunents.

(5) Al fees, charges, and fines collected by the

office under this part shall be deposited to the credit of the

Regul atory Trust Fund of the office.

(6) The office may:

(a) |Issue, revoke, quash, or nodify and serve

subpoenas to conpel the attendance of w tnesses and subpoenas

duces tecumto conpel the production of all books, accounts,

records, and other docunents and naterials relevant to an

investigation. The office may exercise these powers even if

t he subject of the investigation is exenpt fromregistration
41
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(b) Administer oaths and affirmations to any person

(c) Take, or cause to be taken, testinony and

deposi tions.

(7)(a) In the event of nonconpliance with a subpoena

or _subpoena duces tecumthe office issued or caused to be

i ssued, the office may petition a court of conpetent

jurisdiction in the county in which the person subpoenaed

resides or has her, his, or its principal place of business

for an order requiring the person to appear and testify and to

produce the books, accounts, records, and other docunents that

are specified in the subpoena duces tecum

(b) A copy of the petition shall be served upon the

person subpoenaed by any person authorized by this section to

serve subpoenas, who shall nmeke and file with the court an

affidavit showing the tinme, place, and date of service.

(c) At a hearing on the petition to enforce conpliance

with a subpoena, the person subpoenaed, or any person whose

interest will be substantially affected by the investigation

or _subpoena, nmmy appear and object to the subpoena and to the

granting of the petition. The court nay nake any order that

justice requires in order to protect a party or other person

and her or his personal and property rights, including, but

not limted to, protection from annoyance, enbarrassnent,

oppr essi on, undue burden, or expense.

(d) Failure to conply with an order granting, in whole

or in part, a petition to enforce a subpoena is a contenmpt of

the court.

(8) Witnesses are entitled to the sane fees and

nml eage to which they would be entitled by |aw for attendi ng

as witnesses in circuit court, except fees or nleage may not

be allowed for testinmny of a person taken at the person's
42
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principal office or residence.

(9) Reasonabl e and necessary costs incurred by the

office during an investigation nay be assessed agai nst any

debt collector on the basis of actual costs incurred. Assessed

expenses may include, but are not limted to, expenses for

interpreters; expenses for communi cations; expenses for | ega

representation; expenses for economc, |legal, or other

research; expenses for analysis and testinpny; and fees and

expenses for witnesses. The failure to reinburse the office

for its reasonabl e and necessary costs is a reason to deny a

registrant's application or to revoke the prior approval of an

appl i cati on.

559.7262 Injunction to restrain violations;

receivers. - -

(1) The office may bring an action on behalf of the

state to enjoin any person who has violated, or who is about

to violate, this part or any rule or order of the office

i ssued under this part.

(2) In an injunctive proceeding, the court may issue a

subpoena requiring the attendance of any wi tness or a subpoena

duces tecumrequiring the production of any book, account,

record, or other docunents and materials relevant to the

pendi ng case.

(3)(a) In addition to any procedure provided by | aw

for enforcing a tenporary restraining order or a tenporary or

per manent i njunction, the court may, upon application of the

office, inmpound the property, assets, and business of the

registrant, including, but not limted to, the books, records,

docunents, and papers of the registrant. The court may appoint

a receiver to admnister the property. The receiver, when

appoi nted and qualified, has the powers and duties that are
43
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conferred by the court.

(b) After appointing the receiver, the court nmy issue

an order staying all pending suits and enjoining any further

litigation affecting the receiver's custody or possession of

the property, assets, and business, and the court, with the

consent of the chief judge of the circuit, may require that

all suits be assigned to the circuit court judge who appointed

the receiver.

559. 7263 Cease and desi st orders; refund orders. --

(1) The office may issue and serve upon _a person_an

order to cease and desist and to take corrective action

whenever the office has reason to believe that the person is

violating, has violated, or is about to violate this part, any

rule or order of the office issued under this part, or any

witten agreenent between the person and the office.

Procedural matters relating to issuance and enforcenent of

such a cease and desist order are governed by chapter 120.

(2) The office may seek an order of restitution froma

court of conpetent jurisdiction for collected funds due to

creditors or any sumcollected froma debtor w thout valid

proof of debt.

559. 7264 Evidence; exam ner or investigator

wor ksheets, investigative reports, other related

docunents.--An official witten report, sworn conpl aint,

wor ksheet, or other related paper, or a duly certified copy

thereof, conpiled, prepared, drafted, or otherw se made by the

financial exam ner or investigator is adm ssible into evidence

if the financial exam ner or investigator is available for

cross exam nation, authenticates the worksheet, and testifies

that the report, worksheet, or related docunent was prepared

as a result of an investigation of the books and records of a
44
8:53 AM 04/ 18/ 05 $1984d- bi 24-t b7




© 00 N O O b~ W N P

W W N N N D N N NN MDD DN PP P PP, PP PPk
O © 0o N o o A~ W N PP O O 0o N o o~ WwWN B+ o

Fl ori da Senate - 2005 COWM TTEE ANMENDVENT
Bill No. SB 1984
Bar code 235874

regi strant or other person conducted under the authority of

this part.

559. 7265 Books, accounts, and records; nmi ntenance;

exani nations by the office.--

(1) Each registrant shall nmmintain, at its principa

pl ace of business designated on the registration, all books,

accounts, records, and docunments necessary to determ ne the

registrant's conpliance with this part.

(2) The office may authorize nmintenance of records at

a location other than a principal place of business. The

office may require books, accounts, and records to be produced

and avail able at a reasonabl e and convenient location in this

state.

(3) Al books, accounts, records, docunents, and

receipts for paynents to a registrant by a debtor, and

paynents made to a creditor by a registrant, shall be

preserved and kept available for investigation by the

departnment for 3 vears after the date of original entry. The

commi ssion shall adopt requirenments by rule for mintaining

t he books, accounts, records, and docunents retained by the

regi strant _and for destroying the records.

(4) The conmission shall designate by rule the m nimum

informati on that nmust be contained in the registrant's books,

accounts, records, and docunents of a registrant to enable the

office to determne a registrant's conpliance with this part.

Section 14. Section 559.730, Florida Statutes, is
anended to read:

(Substantial rewording of section. See

s. 559.730, Florida Statutes, for current text.)

559.730 Adm nistrative renedies.--

(1) The office may revoke or suspend the registration
45
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of any registrant under this part who:

(a) Has been found quilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

quilty to, any crine involving fraud, dishonest dealing, or

noral turpitude;

(b) Has had a final judgnent entered agai nst the

person in a civil action upon the grounds of fraud,

enbezzl enent, nisrepresentation, or deceit;

(c) Has had any business, professional, or

occupational license or reqgistration suspended, revoked, or

ot herwi se acted against in any jurisdiction

(d) Fails to maintain the surety bond required

pursuant to s. 559.556;

(e) Fails to maintain books and records as required by

S. 559. 7265;

(f) Violates any provision of this part, any rule or

order adopted pursuant to this part, or any witten agreenent

entered into with the office;

(g) Paid for a registration with a check or el ectronic

transnmi ssion of funds which failed to clear the registrant's

financial institution;

(h) Falsified or willfully onmtted any nateria

i nformati on asked for in any application, docunent, or record

required to be subnmtted under this part or the rules of the

commi ssi on;

(i) Mude a material false statement of fact in an

application for registration or in response to any request or

investigation by the office; or

(j)  Enploys a person, who directly or indirectly

controls the applicant as defined in s. 559.555(4), who is

subject to an action, or commts an act, contenpl ated by
46
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paragraph (a), paragraph (b), paragraph (c), paragraph (f),

par agraph (h), or paragraph (i).

(2) Aregistrant may request ternmnation of its

registration by delivering witten notice of its proposed

term nation to the office. However, the delivery of the

term nation notice does not affect any civil or crimna

liability of the registrant or the authority of the office to

enforce this part.

(3) The office may deny a request to termnate a

registration or to withdraw an application for registration if

the office believes that the registrant has coommtted an act

that woul d be grounds for denial, suspension, or revocation

under this part.

(4) Final action by the office to revoke or suspend

the reqgistration of a registrant is subject to review

according to chapter 120 in the sane manner as revocation of a

| i cense.

(5) The office may inpose an administrative fine for a

violation of this section or s. 559.555, s. 559.556, 559.72,

or s. 559.7265 against an offending reqgistrant or person _as an

admi ni strative sanction as follows:

(a) |If the nonwillful violation constitutes a bona

fide error pursuant to s. 559.77(3), the office may issue a

witten reprimand to the offending registrant and nay require

the reqgistrant inplenent additional policies and procedures to

avoid any future violations. For purposes of this section

only, the bona fide error defense shall only apply to a

violation of 559.72(1)(e),(f),(p.)(q), or (r), (3), (4., (5),

7)(f), (8)(b), or (9). This subsection shall not apply if the

same_ nonwi | I ful violation subject to the witten reprinand

recurs within 2 years after the issuance of the witten
47
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(b) If the nonwillful violation does not constitute a

bona fide error pursuant to s 559.77(3), the office nay inpose

a fine of up to $1,000 per violation. In no event shall such

fine exceed the aggregate anmpunt of $10,000 for all nonw || ful

violations arising out of the sane action; or

(c) For any willful violation, the office may inpose a

fine of up to $2,500 per violation. In no event shall such

fine exceed the aggregate ampunt of $100,000 for all willful

violations arising out the sanme action.

Final action by the office to inpose an admnistrative fine is

subject to review in accordance with ss. 120.569 and 120.57.

(6) Notwithstanding any other provision of this

section, the office may inpose a fine not to exceed $1,000 per

day for each day that a person violates the code by engagi ng

in the business of a consunmer collection agency w thout being

reqi stered.

(7)  Any admi nistrative fine inposed under this part

shal|l be payable to the office. The office shall nmintain an

appropriate record and deposit the fine into the Requl atory

Trust Fund of the office.

(8) An administrative action by the office to inpose

revocation, suspension, or a fine nust be brought within 5

vears after the date of the last violation upon which the

action is founded.

(9) The renedies under this part are in addition to

renedi es otherwi se available for the sane conduct under state

or_local |aw

Section 15. Section 559.735, Florida Statutes, is

created to read
48
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559. 735 Administrative gquidelines.--1n_inposing any

adm nistrative renmedy or penalty provided for in the code, the

office shall take into account the appropriateness of the

penalty with respect to the ampunt of financial resources and

good faith of the person charged, the gravity of the

violation, the history of previous violations, and such other

nmatters as justice may require.

Section 16. Subsections (1), (2), and (5) of section
559.77, Florida Statutes, are anended to read:

559.77 Civil renedies.--

(1) A debtor may bring a civil action against a

consuner collection agency pe+rsen viol ating the provisions of

s. 559.72(1) in a court of conpetent jurisdiction of the
county in which the alleged violator resides or has his or her
principal place of business or in the county wherein the

al | eged viol ati on occurr ed.

(2) Upon adverse adjudication, the defendant shall be
liable for actual damages and for additional statutory damages
of up to $1,000, together with court costs and reasonabl e
attorney's fees incurred by the plaintiff. In determ ning the
defendant's liability for any additional statutory damages,
the court shall consider the nature of the defendant's
nonconpl i ance with s. 559.72(1), the frequency and persistence
of such noncompliance, and the extent to which such
nonconpl i ance was intentional. In any class action | awsuit
brought under this section, the court may award additiona
statutory damages of up to $1,000 for each naned plaintiff and
an aggregate award of additional statutory damages not to
exceed the | esser of $500,000 or 1 percent of the defendant's
net worth for all remaining class nenbers, but in no event may
this aggregate award provide an individual class nmenber with

49
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additional statutory damages in excess of $1,000. The court
may, in its discretion, award punitive damages and may provide
such equitable relief as it deens necessary or proper
i ncl udi ng enj oi ning the defendant from further violations of
this part. If the court finds that the suit fails to raise a
justiciable issue of law or fact, the plaintiff shall be
liable for court costs and reasonable attorney's fees incurred

by the defendant. Nothing in this section prohibits the

def endant or plaintiff fromusing the procedures under_ s.

768.79 or Rule 1.442 of the Florida Rules of G vil Procedure.

(5) In applying and construing this section, due
consi deration and great wei ght shall be given to the
interpretations of the Federal Trade Conmi ssion and the
federal courts relating to the federal Fair Debt Collection

Practices Act and the Federal Trade Comm ssion Act. If there

is an inconsistency between this part and an interpretation of

the federal acts, the provision that is nore protective of the

consuner_or _debtor shall prevail unless the nore protective

interpretation conflicts with the case | aw opi nions of the

state and federal courts of this state or the opinions of the

El eventh Circuit Court of Appeals.

Section 17. Section 559.785, Florida Statutes, is
amended to read:
559.785 Crimnal penalty.--
(1) It is shatH—be a fel ony rmsdereaner of the third
f++st degree, punishable as provided in s. 775.082, of s.
775.083, or s. 775.084, for any person not exenpt from

regi stering as provided in this part to:.
(a) Operate or solicit business as a consuner

collection agency ergage—+r—eotHeeting—econsurer—debts in this
state without first registering with the office, ;—erte
50
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(b) Register or attenpt to register by neans of fraud,
nm srepresentation, or conceal nment;

(c) Engage in any consuner debt collection activity

after suspension or revocation of the registrant's

regi stration under s. 559.730(1); or

(d)  Engage in any consuner debt collection activity

while under a tenporary or pernmnent injunction issued under

s. 559.78.

(2) Each of the followi ng acts constitutes a

m sdeneanor _of the second degree, punishable as provided in s.

775.082 or s. 775.083:

(a) Relocating a business as a consumner_ coll ection

agency or operating under any nane other than that designated

in the registration, unless witten notification is given to

the office and to the surety or sureties on the original bond.

(b) Assigning or attenpting to assign a registration

under this part.

(3) The office may refer evidence concerning a

violation of this part, or of any rule or order, to any

crinmnal prosecutorial agency that may, with or wi thout the

reference and in addition to any other action it m ght

commence, bring an action against any person to enjoin,

restrain, and prevent the comm ssion of any prohibited act or

practice.
Section 18. Section 559.786, Florida Statutes, is

created to read

559.786 Annual report.--The O fice of Financia

Requl ation shall submt a report on January 1, 2006, and

bi annual |y thereafter, to the President of the Senate and the

Speaker of the House of Representatives containing findings

and concl usi ons concerning the effectiveness of the consuner
51
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and commercial collection practices acts in preventing fraud,

abuse, and other unlawful activity associated with the

col l ection of commercial and consuner debts. The report shal

include a summary of the type and nunber of conplaints

received by the office or the Division of Consuner Services of

t he Departnent of Financial Services. The sunmary shal

identify the nature and nunber of the various kinds of

conpl ai nts received. The report may further contain

| egi sl ative reconmendati ons concerning the efficacy of the

consuner _and commercial practices act.

Section 19. Sections 559.547, 559.563, and 559. 565,

Florida Statutes, are repeal ed.

Section 20. For the 2005-2006 fiscal year, five

positions are authorized and the sum of $366,614 is

appropriated fromthe Regulatory Trust Fund to the Ofice of

Fi nanci al Reqgul ation for the purpose of enforcing this act.

The five positions shall consist of four exanm ners and one

regi stration anal yst.

Section 21. This act shall take effect July 1, 2005.

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled
An act relating to conmrercial and consuner
collection practices; amending s. 559. 543,
F.S.; providing a definition; anending s.
559.544, F.S.; deleting provisions requiring
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registration as a comercial collection agency;
speci fyi ng nonapplication of certain
registration requirenents to certain persons or
entities; amending s. 559.545, F. S.; revising
requi renents and procedures for application for
regi stration as a comercial collection agency;
aut hori zing the Financial Services Conm ssion
to adopt rules; providing for fees; providing
for amendnents to and changes in registrations;
aut horizing the O fice of Financial Regulation
to deny registrations under certain
ci rcumst ances; amending s. 559.546, F.S.
provi di ng requirements and procedures for
i ssuance of a corporate surety bond; creating
ss. 559.5471, 559.5473, 559.5474, 559. 5475,
559. 5476, 559.5477, and 559.5479, F.S.
speci fying powers and duties of the Ofice of
Fi nanci al Regul ation; providing procedures;
providing for disposition of fees; authorizing
the office to adopt rules; authorizing the
office to issue subpoenas; providing
requi renents, procedures, and limtations;
authorizing the office to assess certain
i nvestigation costs and expenses; authorizing
the office to bring certain actions for
injunctions to restrain certain violations;
providi ng requi rements and procedures;
authorizing the office to issue certain cease
and desi st orders and take certain corrective
actions for certain violations; authorizing the

office to seek orders of restitution of certain
53
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funds; providing for admi ssibility of certain
docunents and materials of the office as
evi dence; requiring registrants to maintain
certain records; providing requirements and
procedures for maintaining such records;
aut horizing the office to adopt rules;
aut horizing the office to revoke or suspend
registrations for certain activities by a
regi strant; providing requirenments and
procedures for termination of a registration;
authorizing the office to i npose adm nistrative
fines; providing requirenents and linitations;
provi di ng gui delines for inposing
adm ni strative renedies or penalties; providing
adm ni strative guidelines for adm nistrative
penalties and renedi es; anmending s. 559.55,
F.S.; revising definitions; providing
addi ti onal definitions; anending s. 559.552,
F.S.; revising provisions specifying the
rel ati onship of state and federal |aws;
provi di ng construction; amending s. 559. 553,
F.S.; deleting provisions requiring
regi stration as a consuner collection agency;
speci fyi ng nonapplication of certain
registration requirenents to certain persons or
entities; providing a definition; amending s.
559. 555, F.S.; revising requirenments and
procedures for application for registration as
a consuner collection agency; authorizing the
Fi nanci al Services Comm ssion to adopt rules;

providing for fees; providing for amendnents to
54
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and changes in registrations; authorizing the
O fice of Financial Regulation to deny
regi strations under certain circunstances;
creating s. 559.556, F.S.; providing
requi renents and procedures for issuance of a
corporate surety bond; amending s. 559.72,
F.S.; specifying prohibited activities in
col l ecting consumer debts; providing
requi renents for debt collectors comunicating
with certain persons; providing prohibitions
and limtations; providing notification
requi renments; prohibiting fal se, deceptive or
m sl eadi ng representations by a debt coll ector
prohi biting unfair or unconsci onabl e nmeans of
col lecting debts; requiring debt collectors to
provide certain notice to consuners in
connection with collecting a debt; specifying
required information; providing procedures and
requi renents for disputing a debt; providing
procedures and requirements for payments on
nmul tiple debts; providing requirenments for debt
collectors bringing | egal actions on a debt;
prohi biting designing, conpiling, and
furni shing certain m sleading fornms; providing
for liability for certain violations; anmending
s. 559.725, F.S.; revising provisions providing
requi renents and procedures for consuner
conplaints; creating ss. 559.726, 559.7262,
559. 7263, 559. 7264, and 559. 7265, F.S.
speci fying powers and duties of the Ofice of

Fi nanci al Regul ation; providing procedures;
55
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providing for disposition of fees; authorizing
the office to adopt rules; authorizing the
of fice to issue subpoenas; providing
requi renents, procedures, and limtations;
authorizing the office to assess certain
i nvestigation costs and expenses; authorizing
the office to bring certain actions for
injunctions to restrain certain violations;
providi ng requi rements and procedures;
authorizing the office to issue certain cease
and desi st orders and take certain corrective
actions for certain violations; authorizing the
office to seek orders of restitution of certain
funds; providing for admissibility of certain
docurments and materials of the office as
evi dence; requiring registrants to maintain
certain records; providing requirenments and
procedures for maintaining such records;
aut horizing the office to adopt rules; anending
s. 559.730, F.S.; authorizing the office to
revoke or suspend registrations for certain
activities by a registrant; providing
requi renents and procedures for termnation of
a registration; authorizing the office to
i npose admi ni strative fines; providing
requirenents and limtations; creating s.
559. 735, F.S.; providing guidelines for
i mposi ng admi nistrative renedi es or penalties;
amending s. 559.77, F.S.; specifying
application of certain provisions of |aw,

providing for priority of application; anmending
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s. 559.785, F.S.; increasing crimnal penalties
for certain activities; specifying a crimna
penalty for certain activities; authorizing the
office to refer certain evidence to certain
agenci es for certain purposes; creating s.
559.786, F.S.; requiring the office to submt
an annual report; specifying contents;
repeal i ng ss. 559.547 and 559.563, F.S.
relating to void registrations; repealing s.
559.565, F.S., relating to enforcenment actions
agai nst out-of-state consunmer debt collectors;
provi di ng an appropriation; providing an

effective date.
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