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1 A Dbill to be entitled

2 An act relating to the transportation and sal e
3 of cigarettes; anmending s. 210.01, F.S.

4 revising and providing definitions; creating s.
5 210. 0205, F.S.; providing definitions; inposing
6 a fee on certain cigarettes; providing paynment
7 requi renents; requiring reporting of the nunber
8 and denom nations of stanps affixed to

9 i ndi vi dual packages of certain cigarettes by
10 manuf acturer and brand fam |ly; authorizing

11 rul emaki ng regardi ng such reports; requiring
12 registration with the Division of Alcoholic

13 Beverages and Tobacco of the Departnent of

14 Busi ness and Prof essional Regul ati on of

15 nonsettling manufacturers of cigarettes;

16 requiring devel opnent, nmintenance, and

17 publication by the division of a list of

18 nonsettling manufacturers of cigarettes which
19 have certified their conpliance with the act;
20 treating cigarettes of certain manufacturers
21 that have not paid the fee inposed by this act
22 or that have not conplied with reporting
23 requi renents as cigarettes for which the tax
24 i mposed by s. 210.02, F.S., has not been paid
25 prohi biting the stanping of certain cigarettes
26 for which the fee inposed by the act has not
27 been paid in full or the nonsettling
28 manuf acturer of which has not conplied with
29 reporting requirenents; delaying application of
30 the fee to a subsequent participating
31 manuf act urer under certain circunstances;
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1 anmendi ng s. 210.05, F.S.; providing stanp

2 requi renents for cigarettes in transport;

3 provi di ng stanp exceptions for certain

4 cigarettes; requiring transporters of certain
5 cigarettes to submit certain reports; anending
6 s. 210.06, F.S.; revising requirenents for and
7 limtations on the affixation of stanps;

8 provi ding requirenents with respect to receipt,
9 possessi on, storage, and transport of unstanped
10 cigarette packages; creating s. 210.085, F.S.
11 requiring manufacturers, inporters,

12 distributing agents, dealers, and retai

13 dealers to hold a current, valid pernmt to

14 sell, distribute, or receive cigarettes;

15 anmending s. 210.09, F.S.; providing notice and
16 filing guidelines for certain persons shipping
17 unst anped ci garette packages; authorizing

18 certain law enforcenment officials to inspect

19 certain shipping vehicles; anending s. 210.12
20 F.S.; authorizing the state to claimcertain
21 property and materials fromcertain dealers and
22 retailers who attenpt to defraud the state

23 authorizing the destruction of certain

24 cigarettes; anmending s. 210.15, F.S.; providing
25 criteria for a permt application; prohibiting
26 i ssuance, mmintenance, or renewal of certain
27 permits for certain applicants; providing

28 gui delines for denial of a pernmit application
29 anmendi ng s. 210.18, F.S.; expanding the group
30 of violators subject to crimnal liability;

31 prohi biting the sale or possession for sale of

2
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1 counterfeit cigarettes; providing penalties;

2 creating s. 210.181, F.S.; providing civi

3 penalties for failure to conmply with certain

4 duties or pay certain taxes; reenacting ss.

5 772.102(1)(a) and 895.02(1)(a), F.S., relating

6 to crines constituting a "crimnal activity"

7 and definitions as used in the Florida RI CO

8 Act, to incorporate the anendnent to s. 210. 18,

9 F.S., in references thereto; providing an

10 appropriation and authorizing positions;

11 provi ding an appropriation to the Departnent of

12 Heal t h; providi ng purposes; anmending s. 17.41

13 F.S.; providing an additional source of revenue

14 to the Tobacco Settlenment Trust Fund; providing

15 an effective date.

16

17 WHEREAS, it is the intent of the Legislature to prevent
18| nonsettling manufacturers fromundernmining the state's policy
19| of reduci ng underage snmoking by offering their cigarettes for
20| sale substantially below the price of cigarettes of other
21| manufacturers; to protect the tobacco settlenment agreenment and
22| funding, which is reduced as a result of the growth of
23| nonsettling-mnufacturer cigarette sales, for prograns funded
24| in whole or in part by paynents to the state under the tobacco
25| settlenment agreenent and to recoup for the state
26| settlenment-paynent revenue lost to the state as a result of
27| nonsettling-manufacturer cigarette sales; to fund enforcenent
28| and admi nistration of nonsettling-manufacturer |egislation and
29| the fee inposed in this act, including reasonable
30| administrative costs incurred by whol esal e deal ers conpl yi ng
31| with any additional reporting requirenents necessitated by
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this act; and to fund such other purposes as the Legislature

determ nes, NOW THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (6) and (7) of section 210.01
Florida Statutes, are anended, and subsections (19) through
(22) are added to that section, to read:

210.01 Definitions.--Wen used in this part the
foll owi ng words shall have the neaning herein indicated:

(6) "Whol esal e deal er" neans any person |ocated inside

or outside this state who sells cigarettes to retail dealers

or other persons for purposes of resale only, or any person
who operates nore than one cigarette vendi ng machi ne | ocated

in more than one place of business. Such term does not include

any cigarette manufacturer, export warehouse proprietor, or

inporter who holds a valid permit under 26 U.S.C. s. 5712 if

such person sells or distributes cigarettes in this state only

to dealers who are agents and who hold valid and current

pernmits under s. 210.15 or to any cigarette manufacturer

export warehouse proprietor, or inporter who holds a valid and

current permt under 26 U.S.C_s. 5712.

(7) "Retail dealer" means any person |ocated inside or

outside this state other than a whol esal e deal er engaged in

t he business of selling cigarettes, including persons |icensed

pursuant to s. 569.003.

(19) "Stanmp" or "stanps" neans the indicia required to

be placed on cigarette packages which evi dences paynent of the

tax on cigarettes under s. 210.02.

(20) "lInporter" neans any person holding a valid
permit under 26 U.S.C. s. 5712 who inports into the United
4
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1| States, directly or indirectly, a finished cigarette for sale
2| or distribution.

3 (21) "Counterfeit cigarettes" neans cigarettes that

4| have false manufacturing |abels, tobacco product packs with
5| counterfeit tax stanmps, or any conbination thereof.

6 (22) "Brand fam ly" neans all styles of cigarettes

7| sold under the same trademark and differentiated from one

8| another by means of additional nodifiers or descriptors,

9| including, but not limted to, "nmenthol," "lights," "kings,"
10| and "100s." and includes any brand name used alone or in

11| conjunction with any other word, trademark, |ogo, synbol,

12| notto, selling nmessage, recognizable pattern of colors, or any
13| other indicia of product identification identical or simlar
14 to, or identifiable with, a previously known brand of

15| cigarettes.

16 Section 2. Section 210.0205, Florida Statutes, is

17| created to read:

18 210. 0205 Nonsettling-manufacturer fee.--

19 (1) As used in this section, the term

20 (a) "Consuner Price Index" means the Consuner Price
21| Index for Al Urban Consuners as published by the Bureau of
22| Labor Statistics of the United States Departnent of Labor.
23 (b) "Munufacturer" means a person or entity holding a
24| valid pernmit under 26 U.S. C. s. 5712 that manufactures,

25| fabricates, or assenbles cigarettes. The termincludes an
26| entity that is the first inporter into the United States of
27| cigarettes manufactured abroad.

28 (c) "Nonsettling manufacturer" neans any tobacco

29| product manufacturer that has not entered into the tobacco
30| settlenent agreenment defined in s. 215.56005(1)(f), or the
31| Attorneys Ceneral Settlenment Agreement dated March 15, 1996,

5
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in the State of Florida, et al. v. Anerican Tobacco Conpany,

et al., Fifteenth Judicial Circuit, Case No. 95-1466.

(d)  "Nonsettling-nmanufacturer cigarettes" nmeans

cigarettes manufactured by a nonsettling nmanufacturer, except

when paynents on such cigarettes are due to be nmade by a

settling manufacturer pursuant to a tobacco settl ement

agreenent described in paragraph (c).

(2) Afee, in addition to all other taxes or fees of

every kind inposed by law, is inposed upon the sale, receipt,

purchase, possession, consunption, handling, distribution, and

use in this state of nonsettling-nmanufactuer cigarettes to the

package of which an agent affixes a stanp or stanp insignia as

requi red by law or which are sold or purchased in the state

but are not required to bear a stanp or _stanp insignia of this

state. The fee is in the anount of 20 nmills per cigarette in

fiscal year 2005-2006. Beginning January 1, 2007, and on

January 1 of each year thereafter, the division shall adjust

the tax rate by the greater of 3 percent or the percentage

change in the average of the Consuner Price |ndex issued by

the United States Departnent of Labor for the npbst recent

12-nmont h period endi ng Septenber 30 conpared to the 12-npnth

peri od endi ng Septenber 30 of the prior year

(3) The division shall collect the fee once each nonth

from each nonsettling manufacturer based on infornation

received pursuant to subsection (6). The division shall mail

to each nonsettling manufacturer not |ater than the 15th day

of each nonth a notice of the fee due fromthat manufacturer

for sales of its cigarettes nmade in the preceding nonth. FEach

such nonsettling manufacturer shall ensure that the division

has received paynent of the fee in full no later than the | ast

day of the nmonth in which the notice was nmail ed. Except as
6
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ot herwi se provided in this section, proceeds fromthe fee

shal|l be deposited into the Tobacco Settlenent Clearing Trust

Fund and the fee shall be inposed, collected, paid,

adnm ni stered, and enforced in the sane manner as the tax on

cigarettes inposed by s. 210.02.

(4) A nonsettling manufacturer selling cigarettes in

this state on July 1, 2005, shall provide to the division the

information described in subsections (7) and (8) and pay the

fee i nposed by subsection (2), by August 1, 2005. If a

nonsettling nmanufacturer is not selling cigarettes in this

state on July 1, 2005, before commencing sales of cigarettes

in this state, the nonsettling manufacturer shall prepay the

fee i nposed by subsection (2). The prepaynent anmpunt shall be

a sumdetermned by nmultiplying by 20 mlls in fiscal year

2005- 2006 the nunber of cigarettes the division reasonably

projects that the nonsettling manufacturer will sell in this

state in the first calendar nonth or $50,000, whichever is

more. The division may require a nonsettling nmanufacturer to

provide any information reasonably necessary to determ ne the

ampunt_of the prepaynent fee and, in the case of prepaynent,

shal|l establish procedures for providing reinbursenent to

nonsettling manufacturers if actual sales are | ess than sales

projected by the division and for additional paynent by

nonsettling manufacturers if actual sales are greater than

sal es projected by the division. As used in this subsection,

the term "cigarettes" refers only to nonsettling-nmanufacturer

cigarettes.
(5) The purposes of the fee are to:

(a) Prevent nonsettling nmanufacturers from underm ning

the state's policy of reducing underage snoking by offering

7
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1| cigarettes for sale substantially below the price of

2| cigarettes of other manufacturers.

3 (b)1. Protect the tobacco settlenent agreenment, as

4| defined in s. 215.56005(1)(f), and funding, which is reduced
5[ as a result of the growth of nonsettling-manufacturer

6| cigarette sales, for progranms funded in whole or in part by
7| paynments to the state under the tobacco settlenent agreenent:;
8| and

9 2. Recoup for the state settlenent-paynent revenue
10| lost to the state as a result of nonsettling-manufacturer

11| cigarette sales.

12 (c) Fund enforcenent and adnministration of

13| nonsettling-manufacturer legislation and the fee inposed by
14| this section, including reasonable adm nistrative costs

15| incurred by wholesale dealers conplying with any additiona
16| reporting requirenents necessitated by this section.

17 (d) Fund such other purposes as the Legislature

18| determ nes; however, $16 million of the proceeds received

19| under this section shall be provided annually through

20| quarterly disbursements to the Departnent of Health, for the
21| purposes of inplenenting a statew de anti-snoking marketing,
22| educational, and advertising canpaign to reduce youth tobacco
23| use. The Departnment of Health shall conduct surveillance and
24| evaluations to measure program performance and inprove

25| inplenentation strategies. The Departnent of Health may

26| contract for any of the activities specified in this section
27 (6) Monthly reports shall be made to the division

28| pursuant to s. 210.09(2) by each agent and whol esaler. Such
29| reports nust state the nunber and denoni nati ons of stanps or
30| stanp insignia affixed to individual packages of

31| nonsettling-manufacturer cigarettes and the nunber of

8
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i ndi vi dual packages of nonsettling-nmanufacturer cigarettes

ot herwi se sold or purchased in this state or otherw se handl ed

or distributed in this state for sale in another state,

comonweal th, or territory of the United States, by

manuf acturer and brand famly, sold for each place of business

in the nonth preceding the nonth in which the report is nnde.

The division nmay adopt rules requiring any agent, whol esal er

whol esal e deal er, or nonsettling nmanufacturer to provide in

the nmonthly report any information necessary or _appropriate to

deternming the fee due under subsection (2) or to enforcing

this section.

(7) Before conmmencing sales of cigarettes in this

state or, if selling cigarettes in this state on July 1, 2005,

by Augqust 1, 2005, a nonsettling manufacturer shall provide to

the division, on a formprescribed by the division

(a) The conplete nane, address, and tel ephone nunber

of the nonsettling manufacturer

(b) The date the nonsettling nanufacturer began or

intends to beqgin selling cigarettes in this state.

(c) The nanes of the brand fanmlies of the cigarettes

the nonsettling manufacturer is selling or will sell in this

state.

(d) A statenent of the nonsettling nmanufacturer's

intention to conply with the obligations inposed by this

section.

(e) The nanme, address, telephone nunber, and signature

of an officer of the nonsettling manufacturer attesting to al

of the information described in this subsection.

(8) FEach nonsettling nmanufacturer subject to the fee

i nposed by subsection (2) shall certify to the division on the

first day of each nonth that the manufacturer is in conpliance
9
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with this section and has paid in full the fee i nposed by

subsection (2). The division shall devel op, nmmintain, and

publish on its Internet website a directory listing al

nonsettling nmanufacturers that have provided current,

accurate, and conplete certifications. The division shal

provide a copy of the list to any person upon request.

(9) Cigarettes of a nonsettling manufacturer that has

not paid a fee inposed by subsection (2)., or that has not

© 00 N O 0o b~ W N B

conplied with the reporting requirenents of subsections (4),

iy
o

(6), (7)., and (8), shall be treated as cigarettes for which

=
(=Y

the tax inposed by s. 210.02 has not been paid. A person nmay

12| not affix to any package of nonsetttling-nanufacturer

13| cigarettes the stanp required under s. 210.06, or otherw se

14| purchase or _sell such cigarettes, after such person receives

15| notice fromthe division that the nonsettling nmanufacturer of

16| such cigarettes has not paid in full the fee i nposed by

17| subsection (2) or if the nonsettling manufacturer i s not

18| listed on the division's directory described in subsection
19((8).
20 (10) The fee inposed by this section does not apply to

21| a_subsequent participating manufacturer, as defined in the

22| master settlenent agreenent, until the effective date of a

23| credit anmendnent to the nmaster settl enent agreenent. For

24| purposes of this subsection and s. 210.05(6)(c)., the term

25 |"master _settl enent agreenent” neans the settl enent adreenment

26| and related docunments entered into in 1998 by 46 states and

27| leading United States tobacco manufacturers. An anendnent to

28| the master settlement agreenent shall be considered a credit

29| anendnent if it nmakes available to each subsequent

30| participating manufacturer, other than any subsequent

31| participating manufacturer that has an agreenent as of July 1,
10
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2005, as described in the final sentence of this subsection

each year a credit against its paynent obligations under the

nmaster _settl enent agreenent which is equal to or greater than

the product of the total nunber of individual cigarettes sold

by a subsequent participating manufacturer in this state

during the year in gqguestion multiplied by at least 73.2

percent of the per-cigarette fee provided for in this section

and does not condition that credit on such subsequent

participating manufacturer forfeiting in whole or in part any

other benefits or credits provided for in the naster

settl enent agreement. This subsection does not apply to any

subsequent participating manufacturer that, as of July 1,

2005, already had an agreement with the settling states, as

defined in the master settlenent agreenment, pursuant to which

agreenent the subsequent participating nmanufacturer has agreed

to a different credit against its paynent obligations under

the master settlenent agreenent based on its cigarette sales

in this state.

Section 3. Subsection (6) is added to section 210. 05,
Florida Statutes, to read
210.05 Preparation and sale of stanps; discount.--

(6)(a) A person may not transport or cause to be

transported fromthis state cigarettes for sale in another

state without first affixing to the cigarettes the stanp

requi red by the state in which the cigarettes are to be sold

or _paying any other excise tax on the cigarettes inposed by

the state in which the cigarettes are to be sold.

(b) A person nmay not affix to cigarettes the stanp

required by another state or pay any other excise tax on the

cigarettes i nposed by another state if the other state

prohibits stanps frombeing affixed to the cigarettes,
11
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prohibits the paynment of any other excise tax on the

cigarettes, or prohibits the sale of the cigarettes.

(c) The requirenents of paragraphs (a) and (b) do not

apply to cigarettes with respect to which the manufacturer or

inporter is either a participating manufacturer, as defined in

section I1(jj) of the master settlement agreenent, or is in

full conpliance with the qualifying statute, as defined in

section IX(d)(2)(E) of the master settlenent adreenent, of the

state in which the cigarettes are to be sold. An exenption

pursuant to this paragraph may only be asserted with respect

to cigarettes that, in the case of a participating

manuf acturer, are deened to be its cigarettes for purposes of

calculating its paynents under the nmaster settl enent agreenent

for the relevant year in the volumes and shares detern ned

pursuant to the master settlenent agreenent, and, in the case

of all other manufacturers and inporters, are deened to be its

cigarettes for purposes of the applicable qualifying statute.

For purposes of this subsection the term "master settl enent

agreenent” neans the settl enent agreenment and rel ated

docunents entered into in 1998 by 46 states and |l eading United

States tobacco manufacturers. A person asserting an exenption

pursuant to this paragraph shall subnmit the reports required

by paragraph (d) and shall certify as provided in that

par agr aph.
(d) On or before the 10th day of each nonth, a person

who transports or causes to be transported fromthis state

cigarettes for sale in another state shall subnt to the

division a report identifying the quantity and brand fam |y of

each brand of the cigarettes transported or caused to be

transported in the preceding cal endar nonth and the nane and

address of each recipient of the cigarettes. Such person shal
12
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1| also certify under oath and subject to the penalties of

2| perjury that:

3 1. The stanps required by paragraph (a) have been

4| affixed in accordance with that paragraph or that such stanps
5| were not affixed pursuant to paragraph (b); or

6 2. Such person satisfies the requirenents of paragraph
7)(c).

8 (e) For purposes of this section, the term "person”

9| neans an individual, partnership, commttee, association

10| corporation, or any other organization or group of persons.
11| Person does not include any conmon or contract carrier, or

12| public warehouse that is not owned, in whole or in part,

13| directly or indirectly, by the person transporting the

14| cigarettes or causing the transport to be nmde.

15 (f) This subsection does not authorize the possession
16| or transportation of cigarettes by any person not so

17| authorized by another provision of this part.

18 Section 4. Subsection (1) of section 210.06, Florida
19| Statutes, is amended, and subsection (5) is added to that

20| section, to read:

21 210.06 Affixation of stanps; presunption.--

22 (1) Every dealer within e—wtheut the state shal

23| affix or cause to be affixed to such package or contai ner of
24| such cigarettes such- stanps as are required under this

25| section within 10 days after receipt of such products. Dealers
26| outside this state shall affix such stanps before the shipnent
27| of cigarettes into this state—ewvidenreinrgthepayrent—of—the
28| tax—irpesedby—virtue—-ofthispart—beforesuchecigarettes—are
29| efferedforsale—oruse—oreconsured—or—beforetheyare

30| etherwise—disposed—ofinthe state.

31
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(a) A tax stanp shall be applied to all cigarette

packages intended for sale or distribution to consuners

subject to the tax inposed under s. 210.02, except as

ot herwi se provided in this act.

(b) A stanp may not be applied to any cigarette

package exenpt fromtax under 26 U.S.C. s. 5704 which is

di stributed by a manufacturer pursuant to federal regul ations.

(c) Dealers may apply stanps only to cigarette

packages received directly froma manufacturer or inporter of

cigarettes who possesses a valid and current permt under 26

US. C s. 5712.

(5) Except as provided in s. 210.09(1), a person,

other than a dealer that receives unstanped cigarette packages

directly froma cigarette manufacturer or inporter in

accordance with this section and s. 210.085, may not hold or

possess an unstanped cigarette package. Dealers nmay set aside,

wi t hout application of stanps, only such part of the dealer's

stock which is identified for sale or distribution outside

this state. |If a dealer mmintains stocks of unstanped

cigarette packages, such unstanped packages shall be stored

separately from st anped product packages. Unstanped cigarette

packages may not be transferred by a deal er to another

facility of the dealer within this state or to another person

within this state.

Section 5. Section 210.085, Florida Statutes, is
created to read

210.085 Transactions only with pernmtted

manuf acturers, inporters, distributing agents, dealers, and

retail dealers.--A manufacturer, inporter, or distributing

agent may sell or distribute cigarettes to a person |ocated or

doi ng business within this state only if such person is a
14
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deal er _holding a valid, current pernmt under s. 210.15. A

dealer may sell or distribute cigarettes to a person | ocated

or _doing business within this state only if such person is a

dealer or retail dealer holding a valid, current permt under

s. 569.003. A dealer nmy obtain cigarettes only froma

manuf acturer _or i nporter who possesses a valid, current permt

under 26 U.S.C. s. 5712 or froma distributing agent or deal er

holding a valid, current pernmt under s. 210.15. A retai

deal er may obtain cigarettes only from a nanufacturer

inporter, or dealer holding a valid, current pernmt under s.
210. 15.
Section 6. Subsection (1) of section 210.09, Florida

Statutes, is amended to read:

210.09 Records to be kept; reports to be made;
examni nation. - -

(1)(a) Every person who shall possess or transport any
unst anped ci garettes upon the public highways, roads, or
streets of the state, shall be required to have in his or her
actual possession invoices or delivery tickets for such
cigarettes. The absence of such invoices or delivery tickets
shall be prima facie evidence that such person is a dealer in
cigarettes in this state and subject to the provisions of this
part.

(b) Any person who ships unstanped cigarette packages

into this state other than to a manufacturer, inporter, or

dealer holding a valid, current permt pursuant to s. 210.15

shall first file with the division a notice of such shipnent.

This paragraph does not apply to any commpn or contract

carrier that is transporting cigarettes through this state to

anot her | ocation outside this state under a proper bill of

15
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1| lading or freight bill that states the quantity, source, and
2| destination of such cigarettes.
3 (c) 1In any case in which the division or its duly
4| authorized agent, or any law enforcenent officer of this
5| state, has know edge or reasonable grounds to believe that any
6| vehicle is transporting cigarettes in violation of this part,
7| the division, such agent, or such |law enforcenent officer is
8| authorized to stop such vehicle and inspect the vehicle for
9| contraband cigarettes.
10 Section 7. Subsection (1) of section 210.12, Florida
11| Statutes, is anmended, subsections (2) through (6) of that
12| section are renunbered as subsections (4) through (8),
13| respectively, and new subsections (2) and (3) are added to
14| that section, to read:
15 210.12 Seizures; forfeiture proceedings.--
16 (1) The state, acting by and through the division
17| shall be authorized and enmpowered to seize, confiscate,_ and
18| forfeit fertheuseandbenefit—ofthe state~ any cigarettes
19| upon which taxes payabl e hereunder may be unpaid or which are
20| otherwise held in violation of the requirements of this
21| chapter, and al so any vendi ng nmachi ne or receptacle in which
22| sueh cigarettes upon which taxes have not been paid are held
23| for sale, or any vending machi ne that does not have affixed
24| thereto the identification sticker required by the provisions
25| of s. 210.07, or which does not display at all tines at |east
26| one package of each brand of cigarettes |ocated therein so the
27| sanme is clearly visible and arranged in such a nanner that the
28| cigarette tax stanp or neter inpression of the stanp affixed
29| thereto is clearly visible. Such seizure may be nmade by the
30| division, its duly authorized representative, any sheriff or
31| deputy sheriff, or any police officer

16
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(2) Al fixtures, equipnent, and other materials and

personal property on the prem ses of any dealer or retai

deal er who, with intent to defraud the state, fails to keep or

nmeke any record, return, report, or inventory required by this

part; keeps or makes any false or fraudulent record, return,

report, or inventory required by this part; refuses to pay any

tax i nposed by this part; or attenpts in any manner to evade

or _defeat the requirenents of this part shall be forfeited to

the state.

(3) Al cigarettes seized, confiscated, and forfeited

to the state under this part shall be destroyed.

Section 8. Subsection (1) of section 210.15, Florida
Statutes, is anended to read:

210.15 Permts.--

(1)(a) Every person, firm or corporation desiring to

engage i n business as a nmanufacturer, inporter, exporter

di stributing agent, or whol esal e deal er of cigarettes deal—n

experter wWithin this state shall file with the division an

application for a cigarette permt for each place of business

located within this state or, in the absence of such place of

business in this state, for wherever its principal place of

busi ness is |ocated withthebBviston—eof—AlceohelicBeverages
anrd—Febacee. Every application for a cigarette pernmit shall be

made on forns furnished by the division and shall set forth

t he nanme under which the applicant transacts or intends to
transact business, the location of the applicant's place of
busi ness within the state, if any, and such other information
as the division may require. |If the applicant has or intends
to have nore than one place of business dealing in cigarettes
within this state, the application shall state the |ocation of

17
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each place of business. If the applicant is an association,
the application shall set forth the nanmes and addresses of the
persons constituting the association, and if a corporation

the nanes and addresses of the principal officers thereof and
any other information prescribed by the division for the
purpose of identification. The application shall be signed and
verified by oath or affirmation by the owner, if a natura
person, and in the case of an association or partnership
menbers or partners thereof, and in the case of a corporation,
by an executive officer thereof or by any person specifically
authorized by the corporation to sign the application, to

whi ch shall be attached the witten evidence of this
authority. The cigarette pernmit for a distributing agent shal
be issued annually for which an annual fee of $5 shall be

char ged.

(b) The hol der of any duly issued, annual pernmit for a
di stributing agent shall be entitled to a renewal of his or
her annual permit fromyear to year as a nmatter of course, on
or before July 1, upon nmeking application to the division and
upon paynent of this annual pernmit fee.

(c) Permts FhepermtFfor—adistrbutingagent—
whel-esale—dealer—or—exporter shall be issued only to persons
of good noral character~ who are not |ess than 18 years of
age. bBistributing—agent—wholesaledealer—or—expoerter Permts
to corporations shall be issued only to corporations whose
of ficers are of good noral character and not |ess than 18
years of age. There shall be no exenptions fromthe permt
fees herein provided to any persons, association of persons,
or corporation, any law to the contrary notwi thstandi ng.

(d) No éistrbuting—agenrt—wholesate—dealer—or+
expoerter pernmt shall be issued, nmaintained, or renewed if the
18
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applicant, its officers, or any person or persons owni ng

directly or indirectly, in the aggregate, nore than 10 percent

of the ownership interests in the applicant:

1. Owes $500 or nmore in delinguent cigarette taxes;

2. Had a cigarette inporter, retail dealer, or dealer

pernmit revoked by the division within the previous 2 vears;

3. Has been convicted of selling stolen or counterfeit

cigarettes, receiving stolen cigarettes, or being involved in

the counterfeiting of cigarettes; or

4. Has te—any—persen—whe—has been convicted within the

past 5 years of any offense against the cigarette laws of this

state or whe has been convicted in this state, any other
state, or the United States during the past 5 years of any
of fense designated as a felony by such state or the United
States, or to a corporation, any of whose officers have been
so convicted. The ternfconvicted"~eenvietion~ shall include
an adjudication of guilt on a plea of guilty or a plea of nolo
contendere, or the forfeiture of a bond when charged with a
crime.

(et The division may refuse to issue a gistributing
agent—wholesale—er—expoerter pernit to any person, firm or

corporation whose pernit under the cigarette | aw has been
revoked or to any corporation, an officer of which has had his
or her permt under the cigarette | aw revoked, or to any
person who is or has been an officer of a corporation whose
permt has been revoked under the cigarette |aw. Any permit
issued to a firmor corporation prohibited from obtaining such
permit under the cigarette | aw may be revoked by the division

(f)éey Prior to an application for a distributing
agent, whol esal e deal er, or exporter permt being approved,
the applicant shall file a set of fingerprints on forns

19
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provi ded by the division. The applicant shall also file a set
of fingerprints for any person or persons interested directly
or indirectly with the applicant in the business for which the
permt is being sought, when so required by the division. I|f
the applicant or any person interested with the applicant,
either directly or indirectly, in the business for which the
permt is sought shall be such a person as is within the
definition of persons to whom a déistrbutinrg—agenrt—wholesale
dealer—er—exporter pernit shall be denied, then the

application my be denied by the division. If the applicant is
a partnership, all menbers of the partnership are required to
file said fingerprints, or if a corporation, all principa
officers of the corporation are required to file said
fingerprints. The cigarette permt for a whol esal e deal er or
exporter shall be originally issued at a fee of $100, which
sumis to cover the cost of the investigation required before
i ssuing such permt.

() The cigarette pernmits issued under this section
permt+—for—a—wholesale—dealer—oer—expoerter shall be renewed
fromyear to year as—a—watter—of—course~ at an annual cost of

$100, on or before July 1, upon meking application to the

di vi si on and upon paynment of the annual renewal fee.

(e Permttees, by acceptance of their pernits,
agree that their places of business or vehicles transporting
cigarettes shall always be subject to be inspected and
searched without a search warrant for the purpose of
ascertaining that all provisions of this part are conplied
with by authorized enpl oyees of the division and al so by
sheriffs, deputy sheriffs, and police officers during business
hours or during any other tinme such prem ses are occupi ed by
the permittee or other persons. Retail cigarette dealers and

20
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manuf acturers' representatives, by dealing in cigarettes,
agree that their places of business or vehicles transporting
cigarettes shall always be subject to inspection and search
Wit hout a search warrant for the purpose of ascertaining that
all provisions of this part are conplied with by authorized
enpl oyees of the division and also by sheriffs, deputy
sheriffs, and police officers during business hours or other
ti mes when the prenises are occupied by the retail dealer or
manuf acturers' representatives or other persons.

() No retail sales of cigarettes may be nade at a
| ocation for which a whol esal e deal er, distributing agent, or
exporter permt has been issued. The excise tax on sal es nade
to any traveling location, such as an itinerant store or
i ndustrial caterer, shall be paid into the General Revenue
Fund unal | ocated. Cigarettes may be purchased for retai
purposes only froma person hol di ng a whol esal e deal er permt.
The invoice for the purchase of cigarettes nust show the pl ace
of business for which the purchase is nade and the cigarettes
cannot be transferred to any other place of business for the
pur pose of resale.

Section 9. Subsections (2), (3), and (6) of section
210.18, Florida Statutes, are anmended, and subsection (9) is
added to that section, to read:

210.18 Penalties for tax evasion; reports by
sheriffs.--

(2) Except as otherwi se provided in this section, any
per son whelesale—oer—+etart—dealer who fails, neglects, or
refuses to conply with, or violates the provisions of, this
part or the rul es adopted anrd+regutatiens—promtgated by the
di vi sion under this part comits is—guitty—of a m sdeneanor of
the first degree, punishable as provided in s. 775.082 or s.

21
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1| 775.083. Any person whelesale—or—+retatl—dealer who has been

2| convicted of a violation of any provision of the cigarette tax
3| law and who is thereafter convicted of a further violation of
4| the cigarette tax law is, upon conviction of such further

5| offense, guilty of a felony of the third degree, punishable as
6| provided in s. 775.082, s. 775.083, or s. 775.084.

7 (3) Any person who falsely or fraudul ently mekes,

8| forges, alters, or counterfeits any stanp or inpression die

9| used in neter machi nes prescribed by the division under the
10| provisions of this part; or, with intent to evade taxes, jans,
11| tampers with, or alters such a nmachine; or causes or procures
12| to be falsely or fraudulently nade, forged, altered, or

13| counterfeited any such stanp or die; or know ngly and

14| willfully utters, purchases, passes or tenders as true any

15| such false, altered, or counterfeited stanp or die inpression_
16| or with the intent to defraud the state, fails to conply with
17| any other requirenent of this chapter commts +s—guitty—of a
18| felony of the third degree, punishable as provided in s.

19| 775.082, s. 775.083, or s. 775.084.

20 ( 6) {a—FEvery—person—F+rm—or—ecorporation—other—than
21

22

23

24

25

26

27

28

29

30 (a)fby Every person, firm or corporation, other than
31| a licensee under the provisions of this part, who possesses,

22
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renoves, deposits, or conceals, or aids in the possessing,
renmovi ng, depositing, or concealing of, any unstanped
cigarettes in excess of 50 cartons is presuned to have

know edge that they have not been taxed and conmits is—guity
ef a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

(b)€e> This section does not apply to a person
possessing not in excess of three cartons of such cigarettes
pur chased by such possessor outside the state in accordance
with the laws of the place where purchased and brought into
this state by such possessor. The burden of proof that such
cigarettes were purchased outside the state and in accordance
with the laws of the place where purchased shall in all cases
be upon the possessor of such cigarettes.

(9) Notwi thstandi ng any other provision of |law, the

sal e or possession for sale of counterfeit cigarettes by any

person or by a manufacturer, inporter, distributing agent,

whol esal e dealer, or retail dealer shall result in the seizure

of the product and related machi nery by the division or any

| aw _enforcenent _agency and shall be puni shable as follows:

(a)l. A first violation with a total quantity of |ess

than two cartons of cigarettes or the equival ent ampunt of

other cigarettes shall be punishable by a fine not to exceed

$1.000 or five tines the retail value of the cigarettes

involved, whichever is greater, or inprisonnment not to exceed

5 years, or both.

2. A subsequent violation with a total guantity of

less than two cartons of cigarettes or the egquival ent anpunt

of other cigarettes shall be punishable by a fine not to

exceed $5,000 or five tines the retail value of the cigarettes

involved, whichever is greater, or inprisonnment not to exceed
23
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5 vears, or both, and shall also result in the revocation by

the division of the permt of the manufacturer, inporter

di stributing agent, whol esale dealer, or retail dealer

(b)1. A first violation with a total quantity of two

or_nore cartons of cigarettes or the equival ent anmount of

other cigarettes shall be punishable by a fine not to exceed

$2.000 or five tines the retail value of the cigarettes

involved, whichever is greater, or inprisonnment not to exceed

© 00 N O 0o b~ W N B

5 years, or both.

iy
o

2. A subsequent violation with a gquantity of two

=
(=Y

cartons of cigarettes or _nore or the equival ent anmount of

iy
N

other cigarettes shall be punishable by a fine not to exceed

13($50,000 or five tinmes the retail value of the cigarettes

14| involved, whichever is greater, or inprisonment not to exceed

15| 5 years, or both, and shall also result in the revocation by

16| the division of the permt of the manufacturer, inporter

17| distributing agent, whol esale dealer, or retail dealer

18

19| For purposes of this subsection, any counterfeit cigarettes

20| seized by the division shall be destroyed.

21 Section 10. Section 210.181, Florida Statutes, is

22| created to read:

23 210.181 Civil penalties.--

24 (1) \Wioever knowingly omits, neglects, or refuses to

25| conply with any duty inposed upon himor her by this part, or

26| to do or cause to be done any of the things required by this

27| part, or does anything prohibited by this part shall, in

28| addition to any other penalty provided in this part, be liable

29| for a fine of $1,000 or five tinmes the retail value of the

30| cigarettes involved, whichever is greater
31

24
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(2) \Whoever fails to pay any tax inposed by this part

at_the tine prescribed by law or rules shall, in addition to

any other penalty provided in this part, be liable for a

penalty of five tinmes the unpaid tax due.

Section 11. For the purpose of incorporating the
anmendnent made by this act to section 210.18, Florida
Statutes, in a reference thereto, paragraph (a) of subsection
(1) of section 772.102, Florida Statutes, is reenacted to
read:

772.102 Definitions.--As used in this chapter, the
term

(1) "Crimnal activity" nmeans to commit, to attenpt to
commit, to conspire to commit, or to solicit, coerce, or
i ntim date another person to commt:

(a) Any crime which is chargeable by indictment or
i nformati on under the follow ng provisions:

1. Section 210.18, relating to evasion of paynent of
cigarette taxes.

2. Section 414.39, relating to public assistance
fraud.

3. Section 440.105 or s. 440.106, relating to workers
conpensati on.

4. Part |1V of chapter 501, relating to tel emarketing.

5. Chapter 517, relating to securities transactions.

6. Section 550.235, s. 550.3551, or s. 550.3605,
relating to dograci ng and horseraci ng.

7. Chapter 550, relating to jai alai frontons.

8. Chapter 552, relating to the manufacture,

di stribution, and use of expl osives.

9. Chapter 562, relating to beverage | aw enforcenent.

25
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1 10. Section 624.401, relating to transacting insurance
2| without a certificate of authority, s. 624.437(4)(c) 1.

3| relating to operating an unauthorized nultiple-enpl oyer

4| wel fare arrangenent, or s. 626.902(1)(b), relating to

5| representing or aiding an unauthorized insurer

6 11. Chapter 687, relating to interest and usurious
7| practices.

8 12. Section 721.08, s. 721.09, or s. 721.13, relating
9| to real estate tineshare plans.

10 13. Chapter 782, relating to hom cide

11 14. Chapter 784, relating to assault and battery.
12 15. Chapter 787, relating to kidnapping.

13 16. Chapter 790, relating to weapons and firearns.
14 17. Section 796.03, s. 796.04, s. 796.05, or s.

15| 796.07, relating to prostitution.

16 18. Chapter 806, relating to arson

17 19. Section 810.02(2)(c), relating to specified

18| burglary of a dwelling or structure.

19 20. Chapter 812, relating to theft, robbery, and
20| rel ated crines.
21 21. Chapter 815, relating to conputer-related crines.
22 22. Chapter 817, relating to fraudul ent practices,
23| false pretenses, fraud generally, and credit card crines.
24 23. Section 827.071, relating to conmercial sexua
25| exploitation of children.
26 24. Chapter 831, relating to forgery and
27| counterfeiting.
28 25. Chapter 832, relating to issuance of worthless
29| checks and drafts.
30 26. Section 836.05, relating to extortion
31 27. Chapter 837, relating to perjury.

26
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28. Chapter 838, relating to bribery and m suse of
public office.

29. Chapter 843, relating to obstruction of justice.

30. Section 847.011, s. 847.012, s. 847.013, s.

847.06, or s. 847.07, relating to obscene literature and
profanity.

31. Section 849.09, s. 849.14, s. 849.15, s. 849.23,
or s. 849.25, relating to ganbling.

32. Chapter 893, relating to drug abuse prevention and
control

33. Section 914.22 or s. 914.23, relating to
wi t nesses, victinms, or informants.

34. Section 918.12 or s. 918.13, relating to tanpering
with jurors and evi dence.

Section 12. For the purpose of incorporating the
anendnent made by this act to section 210.18, Florida
Statutes, in a reference thereto, paragraph (a) of subsection
(1) of section 895.02, Florida Statutes, is reenacted to read:

895.02 Definitions.--As used in ss. 895.01-895.08, the
term

(1) "Racketeering activity" nmeans to commit, to
attenpt to commit, to conspire to conmmt, or to solicit,
coerce, or intimdate another person to commt:

(a) Any crime which is chargeable by indictment or
i nformati on under the follow ng provisions of the Florida
St at ut es:

1. Section 210.18, relating to evasion of paynent of
cigarette taxes.

2. Section 403.727(3)(b), relating to environnmenta

contr ol

27
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3. Section 409.920 or s. 409.9201, relating to
Medi cai d fraud.

4, Section 414.39, relating to public assistance
fraud.

5. Section 440.105 or s. 440.106, relating to workers
conpensati on.

6. Section 465.0161, relating to distribution of
medi ci nal drugs without a permit as an |Internet pharnmacy.

7. Sections 499.0051, 499.0052, 499.00535, 499.00545,
and 499.0691, relating to crinmes involving contraband and
adul terated drugs.

8. Part IV of chapter 501, relating to tel emarketing.

9. Chapter 517, relating to sale of securities and
i nvestor protection.

10. Section 550.235, s. 550.3551, or s. 550.3605,
relating to dograci ng and horseraci ng.

11. Chapter 550, relating to jai alai frontons.

12. Chapter 552, relating to the manufacture,

di stribution, and use of expl osives.

13. Chapter 560, relating to noney transmitters, if
the violation is punishable as a felony.

14. Chapter 562, relating to beverage |aw enforcenent.

15. Section 624.401, relating to transacting insurance
without a certificate of authority, s. 624.437(4)(c)1l.
relating to operating an unauthorized nultipl e-enpl oyer
wel fare arrangenent, or s. 626.902(1)(b), relating to
representing or aiding an unauthorized insurer

16. Section 655.50, relating to reports of currency
transacti ons, when such violation is punishable as a felony.

17. Chapter 687, relating to interest and usurious
practices.

28
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1 18. Section 721.08, s. 721.09, or s. 721.13, relating
2| to real estate tineshare plans.

3 19. Chapter 782, relating to hom cide

4 20. Chapter 784, relating to assault and battery.

5 21. Chapter 787, relating to kidnapping.

6 22. Chapter 790, relating to weapons and firearns.
7 23. Section 796.03, s. 796.035, s. 796.04, s. 796.045
8| s. 796.05, or s. 796.07, relating to prostitution and sex

9| trafficking.

10 24. Chapter 806, relating to arson

11 25. Section 810.02(2)(c), relating to specified

12| burglary of a dwelling or structure.

13 26. Chapter 812, relating to theft, robbery, and

14| related crimes.

15 27. Chapter 815, relating to conputer-related crines.
16 28. Chapter 817, relating to fraudul ent practices,
17| fal se pretenses, fraud generally, and credit card crines.
18 29. Chapter 825, relating to abuse, neglect, or

19| exploitation of an elderly person or disabled adult.

20 30. Section 827.071, relating to conmercial sexua
21| exploitation of children.

22 31. Chapter 831, relating to forgery and

23| counterfeiting.

24 32. Chapter 832, relating to issuance of worthless
25| checks and drafts.

26 33. Section 836.05, relating to extortion

27 34. Chapter 837, relating to perjury.

28 35. Chapter 838, relating to bribery and m suse of
29| public office.

30 36. Chapter 843, relating to obstruction of justice
31
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1 37. Section 847.011, s. 847.012, s. 847.013, s.

2| 847.06, or s. 847.07, relating to obscene literature and

3| profanity.

4 38. Section 849.09, s. 849.14, s. 849.15, s. 849.23

5| or s. 849.25, relating to ganbling.

6 39. Chapter 874, relating to crimnal street gangs.

7 40. Chapter 893, relating to drug abuse prevention and
8| control

9 41. Chapter 896, relating to offenses related to

10| financial transactions.

11 42. Sections 914.22 and 914.23, relating to tanpering
12| with a witness, victim or informant, and retaliation against
13| a witness, victim or informant.

14 43. Sections 918.12 and 918.13, relating to tanpering
15| with jurors and evi dence.

16 Section 13. For the 2005-2006 fiscal year, the sum of
171$480,028 is appropriated fromthe Al coholic Beverage and

18| Tobacco Trust Fund and four full-time equivalent positions are
19| authorized to be established by the Departnent of Business and
20| Professional Requlation for the purpose of conducting
21| requlatory activities related to the transportation and sale
22| of cigarettes.
23 Section 14. Fromthe funds generated by this act, the
24| sumof $2 million is appropriated to the Departnent of Health
25| to address health care disparities in the mnority comunity.
26 Section 15. Subsection (2) of section 17.41, Florida
27| Statutes, is anended to read:
28 17.41 Departnent of Financial Services Tobacco
29| Settlenment Clearing Trust Fund.--
30 (2) Funds to be credited to the Tobacco Settl enent
31| Clearing Trust Fund shall consist of payments received by the

30
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1| state fromsettlenent of State of Florida v. American Tobacco

2| Co., No. 95-1466AH (Fla. 15th Cir. C. 1996) and fees fromthe

3| nonsettling-manufacturer fee collected pursuant to s.

4| 210.0205. Moneys received fromthe settlenent and fees that

5| are deposited into the trust fund are exenpt fromthe service

6| charges inmposed under s. 215.20.

7 Section 16. This act shall take effect July 1, 2005

8

9 Kk ok ko ko ok ko ko ko ko kR ko kK ko kR kK kR kK kK Kk

10 SENATE SUMVARY

11 | nposes fees on the sale, handling, etc. in this state of
cigarettes of manufacturers not party to a described

12 tobacco settlenent agreenment and provi des procedures for

13| related procedural activiiies. (See biil for detarls )

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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