Fl orida Senate - 2005 CS for SB 2228
By the Committee on Judiciary; and Senator \Wbster

590- 2030- 05
1 A Dbill to be entitled
2 An act relating to asbestos-rel ated cl ai ns;
3 provi ding | egislative findings and intent;
4 defining terms related to asbestos-rel ated
5 clainms; providing that the limtations of
6 liabilities in the act apply to a corporation
7 that is a successor and becane a successor
8 before January 1, 1972; providing exceptions to
9 the limtations of the act; providing that the
10 cunmul ati ve successor asbestos-related
11 liabilities of a corporation are limted to the
12 fair market value of the total gross assets of
13 the transferor determnmined as of the tine of the
14 merger or consolidation; providing an
15 exception; providing methods by which to
16 establish fair market value of total gross
17 assets; providing for the fair market val ue of
18 total gross assets at the tinme of a nmerger or
19 consolidation to increase annually; providing a
20 nmet hodol ogy by which the fair market val ue of
21 the assets is increased; requiring that the
22 courts liberally construe the act; providing
23 for severability; providing for applicability;
24 provi ding an effective date.
25
26| Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Legislative findings and intent.--The
29| Legislature finds that the nunber of asbestos-related clains
30| has increased significantly in recent years and threatens the
31| continued viability of a nunber of uniquely situated conpanies
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1| that have not ever manufactured, sold, or distributed asbestos
2| or asbestos products and are liable only as successor

3| corporations. This liability has created an overpowering

4| public necessity to provide an inmediate, renedial

5| legislative solution. The Legislature intends that the

6| cunmul ative recovery by all asbestos claimants from i nnocent

7| successors be limted, and intends to sinply change the form
8| of asbestos claimants' renedies without inpairing their

9| substantive rights, and finds that there are no alternative
10| neans to neet this public necessity. The Legislature finds the
11| public interest as a whole is best served by providing relief
12| to these innocent successors so that they may remain viable
13| and continue to contribute to this state.

14 Section 2. Definitions.--

15 (1) "Asbestos clain neans any claim wherever or

16| whenever made, for damages, |osses, indemnification,

17| contribution, or other relief arising out of, based on, or in
18| any way related to asbestos, including:

19 (a) The health effects of exposure to asbestos,

20| including any claimfor

21 1. Personal injury or death

22 2. Mental or enotional injury;

23 3. Risk of disease or other injury; or

24 4. The costs of nedical nonitoring or surveillance, to
25| the extent these clains are recognized under state |aw

26 (b) Any claimmade by or on behalf of a person exposed
27| to asbestos, or a representative, spouse, parent, child, or
28| other relative of the person:; and

29 (c) Any claimfor damage or |oss caused by the

30| installation, presence, or renoval of asbestos.

31
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1 (2) "Corporation" means a corporation for profit,

2| including a donestic corporation organized under the | aws of

3| this state, or a foreign corporation organi zed under | aws

4| other than the laws of this state.

5 (3) "Successor" neans a corporation that assunes or

6| incurs, or has assumed or incurred, successor asbestos-rel ated

7| Liabilities.

8 (4) "Successor asbestos-related liabilities" nmeans any

9| liabilities, whether known or unknown, asserted or unasserted,
10| absolute or contingent, accrued or unaccrued, |iquidated or
11| unliquidated, or due or to beconme due, which are related in
12| any way to asbestos clainms and were assuned or incurred by a
13| corporation as a result of or in connection with a nerger or
14| consolidation, or the plan of nerger or consolidation related
15| to the nmerger or consolidation, with or into another
16| corporation, or which are related in any way to asbestos
17| clains based on the exercise of control or the ownership of
18| stock of the corporation before the nmerger or consolidation.
19| The termincludes liabilities that, after the tine of the
20| nerger or consolidation for which the fair market val ue of
21| total gross assets is deternined under section 4 of this act,
22| were or are paid or otherw se discharged, or conmtted to be
23| paid or otherw se discharged, by or on behalf of the
24| corporation, or by a successor of the corporation, or by or on
25| behalf of a transferor, in connection with settlenents,
26| judgnments, or other discharges in this state or another
27| jurisdiction.
28 (5) "Transferor" nmeans a corporation from which
29| successor ashestos-related liabilities are or were assuned or
30| incurred.
31 Section 3. Applicability.--
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1 (1) The linmtations in section 4 of this act apply to
2| a corporation that is a successor and becane a successor

3| before January 1, 1972, or is any of that successor

4| corporation's successors.

5 (2) The limtations in section 4 of this act do not

6| apply to:

7 (a) Workers' conpensation benefits paid by or on

8| behalf of an enployer to an enpl oyee under chapter 440,

9| Florida Statutes, or a conparable workers' conpensation |aw of
10| another jurisdiction

11 (b) Any claimagainst a corporation that does not

12| constitute a successor asbestos-related liability;

13 (c) An insurance conpany, as defined in section

14| 717.101, Florida Statutes;

15 (d) Any obligations under the National Labor Relations
16| Act, as anended, or under any collective bargaini ng agreenent:
17| or

18 (e) A successor that, after a merger or consolidation
19| continued in the business of mning asbestos, in the business
20| of selling or distributing asbestos fibers, or in the business
21| of manufacturing, distributing, removing, or installing

22| asbestos-containing products that were the sane or

23| substantially the sanme as those products previously

24| manufactured, distributed, renoved, or installed by the

25| transferor.

26 Section 4. Limtations on successor asbestos-related
27| liabilities.--

28 (1) Except as further linmited in subsection (2), the
29| cunul ative successor asbestos-related liabilities of a

30| corporation are limted to the fair market value of the tota
31| gross assets of the transferor determined as of the tinme of
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the nmerger or consolidation. The corporation does not have any

responsibility for successor asbestos-related liabilities in

excess of this limtation.

(2) 1If the transferor had assuned or incurred

successor_asbestos-related liabilities in connection with a

prior nerger or _consolidation with a prior transferor, the

fair market value of the total assets of the prior transferor

determined as of the tine of the earlier nerger or

consolidation, shall be substituted for the limtation set

forth in subsection (1) for purposes of determ ning the

limtation of liability of a corporation.

Section 5. Establishing fair nmarket value of tota

gross assets. - -

(1) A corporation nay establish the fair market val ue

of total gross assets for the purpose of the limtations under

section 4 of this act through any nethod reasonabl e under the

circunstances, including:

(a) By reference to the going concern value of the

assets or to the purchase price attributable to or paid for

the assets in an arm s-length transaction; or

(b) In the absence of other readily avail able

information fromwhich fair nmarket value can be determ ned, by

reference to the value of the assets recorded on a bal ance

sheet .

(2) Total gross assets include intangible assets.

(3) Total gross assets include the aggregate coverage

under any applicable liability insurance that was issued to

the transferor whose assets are being valued for purposes of

this section, which insurance has been collected or is

collectible to cover successor_asbestos-related |liabilities

except conpensation for liabilities arising fromworkers
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1| exposure to asbestos solely during the course of their

2| enploynent by the transferor. A settlenent of a dispute

3| concerning the insurance coverage entered into by a transferor

4| or successor with the insurers of the transferor before the

5| effective date of this act shall be deterninative of the

6| aggregate coverage of the liability insurance to be included

7| in the calculation of the transferor's total gross assets.

8 Section 6. Adjustnent.--

9 (1) Except as provided in subsections (2), (3), and
10|(4), the fair market value of total gross assets at the tine
11| of a nmerger or consolidation shall increase annually at a rate
12| equal to the sum of
13 (a) The prinme rate as listed in the first edition of
14| the Wall Street Journal published for each cal endar year since
15| the nerger or consolidation, unless the prine rate is not
16| published in that edition of the Wall Street Journal, in which
17| case any reasonable deternination of the prinme rate on the
18| first day of the year may be used: and
19 (b) One percent.

20 (2) The rate in subsection (1) may not be conpounded.
21 (3) The adjustment of fair narket value of total gross
22| assets shall continue as provided under subsection (1) unti
23| the date the adjusted value is first exceeded by the

24| cunul ative anpunts of successor asbestos-related liabilities
25| paid or committed to be paid by or on behalf of the

26| corporation or a predecessor, or by or on behalf of a

27| transferor, after the tine of the nerger or consolidation for
28| which the fair market value of total gross assets is

29| determ ned.

30 (4) No adjustment of the fair market value of tota

31| gross assets shall be applied to any liability insurance
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ot herwi se included in the definition of total gross assets by

subsection (3) of section 5 of this act.

Section 7. Scope.--The courts in this state shal

apply, to the fullest extent perm ssible under the United

States Constitution, this state's substantive |aw, including

the limtation under this act, to the issue of successor

asbestos-related liabilities. This act shall be construed

liberally to acconplish its remedi al purposes.

Section 8. |f any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity shall not affect other provisions or applications

of this act which can be qgiven effect without the invalid

provision or application, and to this end the provisions of

this act are severable.

Section 9. This act shall take effect upon becomng a
| aw and shall apply to any civil action asserting an asbestos
claimin which the trial has not comenced as of the effective

date of this act.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2228

The comrittee substitute differs fromthe underlying bill in
that the comm ttee substitute does not limt the successor
liability of a successor corporation that substantiallr
continued the asbestos business of the nmerged or consolidated

conpany.
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