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By Senator Bennett

21-1523-05

1 A Dbill to be entitled

2 An act relating to the tax on sales, use, and

3 ot her transactions; amending s. 212.08, F.S.

4 provi di ng an exenption for tangi ble persona

5 property sold to a contractor enployed directly

6 by or as an agent of the United States

7 Government or state or |ocal governnent when

8 such property will beconme part of a public K-12

9 school owned by the governmental entity, if

10 speci fied conditions are net; providing duties

11 of such governnmental entities, contractors, and

12 sellers with respect to docunmentation and

13 recor dkeepi ng; providing for application of

14 penal ties; providing an effective date

15

16| Be It Enacted by the Legislature of the State of Florida:

17

18 Section 1. Subsection (6) of section 212.08, Florida
19| Statutes, is amended, and subsection (18) is added to that
20| section, to read:
21 212.08 Sales, rental, use, consunption, distribution
22| and storage tax; specified exenptions.--The sale at retail
23| the rental, the use, the consunption, the distribution, and
24| the storage to be used or consunmed in this state of the
25| following are hereby specifically exenpt fromthe tax inposed
26| by this chapter
27 (6) EXEMPTIONS; POLITICAL SUBDI VI SIONS. --There are
28| also exenpt fromthe tax inposed by this chapter sales nmade to
29| the United States Governnent, a state, or any county,
30| municipality, or political subdivision of a state when paynent
31| is nade directly to the dealer by the governmental entity.
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Thi s exenption shall not inure to any transacti on otherw se

t axabl e under this chapter when paynent is nade by a

gover nment enpl oyee by any neans, including, but not limted
to, cash, check, or credit card when that enployee is
subsequently rei nbursed by the governnental entity. Unless the

conditions specified in subsection (18) are net, this

exenption does not include sales of tangi ble personal property
made to contractors enployed either directly or as agents of
any such governnment or political subdivision thereof when such
tangi bl e personal property goes into or beconmes a part of
public works owned by such government or politica
subdi vi sion. A deternination whether a particular transaction
is properly characterized as an exenpt sale to a governnent
entity or a taxable sale to a contractor shall be based on the
substance of the transaction rather than the formin which the
transaction is cast. The departnent shall adopt rules that
gi ve special consideration to factors that govern the status
of the tangible personal property before its affixation to
real property. In developing these rules, assunption of the
ri sk of damage or loss is of paramount consideration in the
determination. This exenption does not include sales, rental
use, consunption, or storage for use in any politica
subdi vi sion or nmunicipality in this state of machi nes and
equi pnment and parts and accessories therefor used in the
generation, transm ssion, or distribution of electrical energy
by systenms owned and operated by a political subdivision in
this state for transm ssion or distribution expansion
Li kewi se exenpt are charges for services rendered by radi o and
tel evision stations, including |ine charges, talent fees, or
license fees and charges for filns, videotapes, and
transcriptions used in producing radio or television
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broadcasts. The exenption provided in this subsection does not
i nclude sales, rental, use, consunption, or storage for use in
any political subdivision or nmunicipality in this state of
machi nes and equi prment and parts and accessories therefor used
in providing two-way tel econmuni cati ons services to the public
for hire by the use of a telecomrunications facility, as
defined in s. 364.02(14), and for which a certificate is
requi red under chapter 364, which facility is owned and
operated by any county, nunicipality, or other politica
subdi vi sion of the state. Any imunity of any politica
subdi vi sion of the state or other entity of |ocal governnent
fromtaxation of the property used to provide
t el econmuni cation services that is taxed as a result of this
section is hereby waived. However, the exenption provided in
this subsection includes transactions taxable under this
chapter which are for use by the operator of a public-use
airport, as defined in s. 332.004, in providing such
t el ecomruni cati ons services for the airport or its tenants,
concessionaires, or |icensees, or which are for use by a
public hospital for the provision of such tel econmunications
servi ces.

(18) EXEMPTIONS; PUBLIC K-12 SCHOOL CONSTRUCTI ON
CONTRACTOR PURCHASES. - -

(a) Sales of tangible personal property nmade to

contractors enployed directly by or as agents of the United

States Governnent, a state, a county, a nunicipality, or a

political subdivision of a state for public K-12 schoo

construction are exenpt if the follow ng conditions are net:

1. At the tine of the sale, the governnental entity or

political subdivision holds a current consuner's certificate

of exenption fromthe departnent.
3
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1 2. The tangible personal property purchased by the

2| contractor will go into or becone part of a public K-12 schoo
3| owned by the governmental entity or political subdivision.

4| Tangi bl e personal property purchased and used by a contractor
5[ in the course of perfornming a contract which does not becone
6| part of the public K-12 school is not exenpt under this

7| subsecti on.

8 3. The governmental entity or political subdiyvision
9| bears the econonic burden of the cost of the tangible persona
10| property, either through direct reinbursenent of the cost to
11| the contractor under the contract or by inclusion of the cost
12| in the contractor's price for performance of the contract.

13 4. The governnental entity or political subdivision
14| general contractor, or a subcontractor presents to the seller
15| before or at the tine of a purchase:

16 a. A copy of a current, valid Florida consuner's

17| certificate of exenption held by the governmental entity or
18| political subdivision.

19 b. A signed and dated statenment of an officer or

20| authorized enpl oyee of the governmental entity or politica
21| subdivision which identifies a specific public K-12 schoo

22| project and names the contractor or contractors engaged to
23| performwork on the identified project who have been

24| authorized to make exenpt purchases of materials for the

25| project.

26 Cc. A signed and dated statenent of the purchasing

27| contractor certifying that all purchases nade by that

28| contractor and identified at the tinme of purchase to the

29| public K-12 school project specified in the statement of the
30| governnental entity or political subdivision will be for

31| incorporation into that public K-12 school project.
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A seller may rely on a single copy of the governnenta

entity's or political subdivision's consuner's certificate of

exenption and a single signed and dated statenent fromthe

governnental entity or political subdivision to nmake sales to

any contractor naned on that statenent if the other

certification and recordkeeping requirenents of this

subsection have also been satisfied. A seller may rely on a

single signed statenent of a purchasing contractor to make

sales to that contractor for the public K-12 school project

specified in that statenent if the other certification and

recordkeeping requirenents of this subsection have al so been

satisfied.

5. The records of the seller contain docunentation for

each exenpt purchase as foll ows:

a. A purchase order fromthe contractor specifically

identifying, by description and guantity, the tangible

personal property being purchased for incorporation by the

contractor into a specifically nanmed public K-12 schoo

project; or
b. FElectronic or other records of the seller which

establish that the purchased tangi bl e personal property,

identified by description and quantity, was charged by a

contractor who has provided a statenent as described in

subparagraph 4. to an account to which only purchases for the

public K-12 school project specified in that statenent are

char ged.
6. The statenents of the governnental entity or

political subdivision and of the purchasing contractor

described in this paradgraph nust be dated and nust contain the

following printed or typed declaration at the end of the
5
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statenent and i nmedi ately above the signature of the public

officer, enployee, or contractor: "Under penalties of perjury

as provided in s. 92.525, Florida Statutes, | declare that |

have read the foregoing statenent and that the facts stated in

it are true."

7. The seller verifies that a purchasing contractor is

naned in the statenent fromthe governnental entity or

political subdivision and that the project identified in the

statenent of the contractor is the sane project as that

identified in the statenent of the governmental entity or

political subdivision before the exenption is granted as to

any purchase.

(b)1. The seller shall maintain in its records the

certificate, statenents, and other records described in

paradraph (a) to docunent the exenpt status of any sale for

the period of tinme during which the departnent nmay conduct an

audit of the seller's books and records. A dealer may, through

the informal protest provided for in s. 213.21 and the rules

of the departnent, provide the department with evidence of the

exenpt status of a sale. A consuner's certificate of exenption

executed by a governnental entity or political subdivision

which was reqgistered with the departnent at the tine of sale,

a _statenent of the governnental entity or politica

subdi vi si on _as described in sub-subparagraph (a)4.b. which had

been i ssued and signed before or on the date of the sale for

whi ch exenption was clained, and a purchasing contractor's

statenent as described in sub-subparagraph (a)4.c. froma

contractor that could have issued such statenent at the tine

of the sale shall be accepted by the departnent when submitted

during the protest period but nay not be accepted in any

proceedi ng under chapter 120 or any circuit court action
6
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instituted under chapter 72. A purchase does not qualify for

exenption under this subsection if a contractor made the

purchase before the date on which a governmental entity or

political subdivision issued a signed and dated statenment

aut hori zing that contractor to nake exenpt purchases for a

specified public K-12 school project.

2. A contractor that clains an exenption under this

subsection shall maintain records to establish that the

materials purchased were actually incorporated into the public

K-12 school project described in the contractor's statenent.

The contractor nust accrue and remt use tax on any itens

purchased as exenpt under this subsection which are not

incorporated into the public K-12 school project, unless the

itens are transferred to the governnental entity or politica

subdi vision or returned to the seller for a credit to the

contractor's account. The contractor shall maintain records to

document _any such transfers or returns.

3. Any person who fraudulently, for the purpose of

evading tax, issues a witten statenent for use in claimng an

exenption under this subsection for materials that do not

satisfy the requirenents for the exenption is, in addition to

being liable for the paynent of the tax due on the materials,

subject to the penalties provided in s. 212.085.

Section 2. This act shall take effect upon becomng a

| aw.
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2 SENATE SUMVARY

3 Provi des an exenption fromthe tax on sales, use, and
ot her transactions for tangi bl e personal property sold to

4 a contractor enployed directly by or as an agent of the

5| when'the property wiil becoms part of a publit K iz
school owned by the governnental entity, if specified

6 conditions are nmet. Provides duties of the governnenta
entities, contractors, and sellers pertaining to

7 docunent ati on and recordkeepi ng. Provides for penalties.
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