Fl ori da Senate - 2005 CS for SB 2330

BY the Comrittee on Banking and I nsurance; and Senator
Al exander

597-1950- 05

1 A Dbill to be entitled

2 An act relating to offenses involving

3 i nsurance; anending s. 400.9935, F.S.

4 prohibiting a nmedical or clinic director from
5 referring patients to the clinic under

6 speci fied circunstances; providing for health
7 care clinics to post signs with information

8 about a reward program for information |eading
9 to conviction of certain offenses; providing
10 for inspections of such clinics by enployees of
11 the Division of Insurance Fraud; anending s.

12 440.105, F.S.; deleting the provision that a
13 violation of a stop-work order is a m sdeneanor
14 of the first degree; increasing penalties for
15 enpl oyers unlawfully failing to secure workers
16 conpensati on i nsurance when an enpl oyee is

17 injured by or dies froma work-related injury;
18 anending s. 624.15, F.S.; providing crimna

19 penalties for violations of emergency rules or
20 orders of the Departnent of Financial Services
21 or Ofice of Insurance Regul ation; anending s.
22 624. 155, F.S.; revising provisions that
23 aut horize a civil cause of action for
24 violations of the requirenent for a certificate
25 of authority to act as an insurer; anending s.
26 626.112, F.S.; providing crinminal penalties for
27 transacting i nsurance or engaging in insurance
28 activities without a license; anmending s.
29 626.901, F.S.; stating that independently
30 procured coverage constitutes an exception to
31 the prohibition on representing an unauthorized
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1 entity only when transacted outside the state;
2 anending s. 626.918, F.S.; providing that

3 certain letters of credit issued or confirned
4 by a qualified United States financia

5 institution may be used to fund a trust

6 established and mai ntained by an alien insurer
7 for the protection of policyholders in the

8 United States; defining the term"qualified

9 United States financial institution"; anmending
10 s. 626.938, F.S.; providing that independently
11 procured coverage nust be acconplished outside
12 the state, must be procured through an

13 unaut hori zed insurer |licensed in some other

14 state or country, and is not available for

15 life, health, or workers' conpensation

16 i nsurance; anmending s. 626.989, F.S.; allow ng
17 i nsurers, agents, and other licensees, their
18 enpl oyees, and self-insured entities

19 contracting or associated with the Nationa
20 I nsurance Crinme Bureau to report fraudul ent
21 i nsurance acts; authorizing adoption of rules
22 for reporting suspected fraudul ent activity;
23 anmending s. 817.234, F.S.; providing that it is
24 i nsurance fraud for a service provider to agree
25 or intend to waive deductibles; providing
26 crimnal penalties for schemng to create
27 document ati on of a nonexistent notor vehicle
28 acci dent; anending s. 817.2361, F.S.; providing
29 crimnal penalties for creating, marketing, or
30 presenting any fal se or fraudul ent proof of
31 not or vehicl e i nsurance; anmending s. 817.50,
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1 F.S.; providing that giving false or fictitious

2 information to a health care provider is not

3 prima facie evidence of intent to defraud when

4 done by a |l aw enforcenment officer during an

5 i nvestigation; amending s. 817.505, F.S.

6 providing crimnal penalties for soliciting or

7 recei ving conpensation or receiving a split-fee

8 arrangenent for acceptance or acknow edgenent

9 of treatnment froma health care provider or

10 health care facility; redefining the term

11 "health care provider or health care facility"

12 anending s. 843.08, F.S.; providing crimna

13 penalties for falsely personating an officer of

14 t he Departnent of Financial Services; providing

15 severability; providing an effective date.

16

17| Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Paragraph (h) is added to subsection (1) of
20| section 400.9935, Florida Statutes, and subsection (13) is
21| added to that section, to read:

22 400.9935 dCinic responsibilities.--

23 (1) Each clinic shall appoint a nmedical director or
24| clinic director who shall agree in witing to accept |ega

25| responsibility for the following activities on behalf of the
26| clinic. The medical director or the clinic director shall

27 (h) Not engage in the referral of patients to the

28| clinic if the clinic perforns magnetic resonance inmaging,

29| static radiographs, conputed tonography, or positron em ssion
30| tomography. Referral of patients neans the referral of one or
31| nore patients of the medical or clinic director or a menber of

3
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the nmedical or clinic director's group practice to the clinic

for magnetic resonance imaging, static radi ographs, conputed

t onpgr aphy, or positron eni ssion tonography. A nedical or

clinic director who is found to violate this part conmits a

felony of the third degree, punishable as provided in s.

775.082, s. 775.083, or s. 775.084.

(13) The clinic shall display a sign in a conspicuous

location within the clinic readily visible to all patients

indicating that, pursuant to s. 626.9892, the Departnent of

Fi nanci al Services may pay rewards of up to $25,000 to persons

providing information |leading to the arrest and conviction of

persons committing crines investigated by the Division of

| nsurance Fraud arising fromviolations of s. 440.105, s.

624.15, s. 626.9541, s. 626.989, or s. 817.234. An authorized

enpl oyee of the Division of Insurance Fraud may nmake

unannounced inspections of a clinic |licensed under this part

as _necessary to determ ne whether the clinic is in conpliance

with this subsection. A licensed clinic shall allow full and

conpl ete access to the premi ses to such authorized enpl oyee of

the division who nakes an inspection to determ ne conpliance

with this subsection.

Section 2. Subsections (2) and (4) of section 440. 105,

Florida Statutes, are anended to read

440.105 Prohibited activities; reports; penalties;
limtations.--

(2) \Whoever violates any provision of this subsection
commits a m sdenmeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to

knowi ngl y:

4
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1. Coerce or attenpt to coerce, as a precondition to
enpl oynment or otherw se, an enployee to obtain a certificate
of election of exenption pursuant to s. 440.05.

2. Discharge or refuse to hire an enpl oyee or job
appl i cant because the enployee or applicant has filed a claim
for benefits under this chapter

3. Discharge, discipline, or take any other adverse
personnel action against any enpl oyee for disclosing
information to the departnent or any | aw enforcenent agency
relating to any violation or suspected violation of any of the
provi sions of this chapter or rules promrul gated hereunder

4—Vi-elate—a—stop—work—erder—ssued—bythedepartrent
pursvant—to—s—44030+-

(b) It shall be unlawful for any insurance entity to
revoke or cancel a workers' conpensation insurance policy or
menber shi p because an enpl oyer has returned an enpl oyee to
work or hired an enpl oyee who has filed a workers'
conpensation cl aim

(4) Unless otherw se specifically provided, whoever

vi ol ates any provision of this subsection comrits insurance
fraud, punishable as provided in paragraph (f).

(a) It shall be unlawful for any enployer to
knowi ngl y:

1. Present or cause to be presented any false,
fraudul ent, or msleading oral or witten statenent to any
person as evi dence of conpliance with s. 440. 38.

2. Make a deduction fromthe pay of any enpl oyee
entitled to the benefits of this chapter for the purpose of
requiring the enployee to pay any portion of prem um paid by
the enmpl oyer to a carrier or to contribute to a benefit fund
or departnent maintained by such enpl oyer for the purpose of

5
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1| providing conpensation or medical services and supplies as

2| required by this chapter

3 3. Fail to secure worker's payrent—ef conpensation

4| coverage if required to do so by this chapter

5 a. However, if an enployer knowingly fails to secure
6| workers' conpensation coverage for an enpl oyee when required
7| by this chapter and such enpl oyee subsequently suffers a

8| work-related injury requiring nedical treatnent, the enployer
9| commits a felony of the second dedree, punishable as provided
10| in s. 775.082, s. 775.083, or s. 775.084.

11 b. However, if an enployer knowingly fails to secure
12| workers' conpensation coverage for an enpl oyee when required
13| by this chapter and such enpl oyee subsequently suffers a

14| work-rel ated death, the enployer commits a felony of the first
15| degree, punishable as provided in s. 775.082, s. 775.083, or
16| s.775.084.

17 (b) It is shakH—be unlawful for any person

18 1. To knowi ngly nake, or cause to be nade, any false
19| fraudulent, or nisleading oral or witten statement for the
20| purpose of obtaining or denying any benefit or paynment under
21| this chapter.
22 2. To present or cause to be presented any witten or
23| oral statenment as part of, or in support of, a claimfor
24| paynent or other benefit pursuant to any provision of this
25| chapter, knowi ng that such statenent contains any false,
26| inconplete, or msleading information concerning any fact or
27| thing material to such claim
28 3. To prepare or cause to be prepared any witten or
29| oral statenent that is intended to be presented to any
30| enployer, insurance conpany, or self-insured programin
31| connection with, or in support of, any claimfor paynment or
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ot her benefit pursuant to any provision of this chapter
knowi ng that such statenment contains any fal se, inconplete, or
m sl eadi ng i nformati on concerning any fact or thing nmateria
to such claim

4. To knowi ngly assist, conspire with, or urge any
person to engage in activity prohibited by this section.

5. To knowi ngly make any fal se, fraudul ent, or
m sl eading oral or witten statenent, or to knowingly omt or
conceal material information, required by s. 440.185 or s.
440. 381, for the purpose of obtaining workers' conpensation
coverage or for the purpose of avoiding, delaying, or
di mi ni shing the amobunt of paynment of any workers' conpensation
prem uns.

6. To knowi ngly misrepresent or conceal payroll
classification of workers, or information regarding an
enpl oyer's loss history which would be material to the
conput ati on and application of an experience rating
nodi fication factor for the purpose of avoiding or dimnishing
t he amount of paynment of any workers' conpensation prem uns.

7. To knowi ngly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of conpliance with s. 440.38, as
evidence of eligibility for a certificate of exenption under
s. 440. 05.

8. To knowingly violate a stop-work order issued by
the departnent pursuant to s. 440.107.

9. To knowi ngly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of identity for the purpose of
obt ai ning enpl oynent or filing or supporting a claimfor
wor kers' conpensati on benefits.

7
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(c) It shall be unlawful for any physician |licensed
under chapter 458, osteopathic physician |licensed under
chapter 459, chiropractic physician |icensed under chapter
460, podiatric physician licensed under chapter 461
optonetric physician |licensed under chapter 463, or any other
practitioner |icensed under the laws of this state to
knowi ngly and willfully assist, conspire with, or urge any
person to fraudulently violate any of the provisions of this
chapter.

(d) It shall be unlawful for any person or
governnmental entity |icensed under chapter 395 to maintain or
operate a hospital in such a manner so that such person or
governmental entity knowingly and willfully allows the use of
the facilities of such hospital by any person, in a schene or
conspiracy to fraudulently violate any of the provisions of
this chapter.

(e) It shall be unlawful for any attorney or other
person, in his or her individual capacity or in his or her
capacity as a public or private enployee, or any firm
corporation, partnership, or association, to know ngly assist,
conspire with, or urge any person to fraudulently violate any
of the provisions of this chapter.

(f) If the nmonetary value of any violation of this
subsecti on:

1. Is less than $20,000, the offender conmts a felony
of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

2. |s $20,000 or nore, but |ess than $100, 000, the
of fender conmits a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

8
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3. |Is $100,000 or nore, the offender conmts a felony
of the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 3. Section 624.15, Florida Statutes, is
amended to read:

624.15 Ceneral penalty.--

(1) Each willful violation of this code or rule of the

departnment or office as to which a greater penalty is not

provi ded by anot her provision of this code or rule of the

departnment or office or by other applicable |aws of this state
is a m sdeneanor of the second degree and is, in addition to
any prescribed applicable denial, suspension, or revocation of
certificate of authority, |icense, or permt, punishable as
provided in s. 775.082 or s. 775.083. Each instance of such
vi ol ation shall be considered a separate offense.

(2) Each willful violation of an energency rule or

order set forth by the departnent is a felony of the third

degree, punishable as provided in s. 775.082, s. 775.083, or

S, 775.084, in addition to any prescribed applicable denial

suspension, or revocation of a certificate of authority,

license, or permt. Fach instance of such violation is a

separate offense

Section 4. Subsection (2) of section 624.155, Florida

Statutes, is amended to read:
624.155 Civil renedy.--
(2) Any party may bring a civil action against any

person_acting as an whradther+zed insurer without a certificate

of authority if such party is danmaged by a violation of s.
624. 401 by that person the—dnrauthorized—insurer.
Section 5. Subsection (9) is added to section 626.112,

Florida Statutes, to read
9
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1 626.112 License and appoi ntnent required; agents,

2| custoner representatives, adjusters, insurance agencies,

3| service representatives, nanagi ng general agents.--

4 (9) Any person who transacts insurance or otherw se

5| engages in insurance activities in this state without a

6| lLicense in violation of this section commts a felony of the
7| third degree, punishable as provided in s. 775.082, s.

8| 775.083, or s. 775.084.

9 Section 6. Paragraph (d) of subsection (4) of section
10| 626.901, Florida Statutes, is anended to read:

11 626. 901 Representing or aiding unauthorized insurer
12| prohibited.--

13 (4) This section does not apply to:

14 (d) Independently procured coverage witten pursuant
15| to s. 626.938 which is not solicited, marketed, negotiated, or
16| sold within this state.

17 Section 7. Section 626.918, Florida Statutes, is

18| amended to read:

19 626.918 Eligible surplus lines insurers.--
20 (1) A Ne surplus |lines agent may not shabk- place any
21| coverage with any unauthorized insurer which is not then an
22| eligible surplus lines insurer, except as pernitted under
23| subsections(6) 5+ and(7) 6}
24 (2) An Ne unauthorized insurer may not shatk- be or
25| becone an eligible surplus lines insurer unless nmade eligible
26| by the office in accordance with the foll owi ng conditions:
27 (a) Eligibility of the insurer nust be requested in
28| witing by the Florida Surplus Lines Service Ofice;
29 (b) The insurer must be currently an authorized
30| insurer in the state or country of its domcile as to the kind
31| or kinds of insurance proposed to be so placed and nust have

10
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been such an insurer for not |less than the 3 years next
precedi ng or nust be the wholly owned subsidiary of such
authorized insurer or nust be the wholly owned subsidiary of
an already eligible surplus Iines insurer as to the kind or
ki nds of insurance proposed for a period of not Iess than the
3 years next precedi ng. However, the office nmay waive the
3-year requirenment if the insurer provides a product or
service not readily available to the consuners of this state
or has operated successfully for a period of at |east 1 year
next preceding and has capital and surplus of not Iess than
$25 million;

(c) Before granting eligibility, the requesting
surplus |ines agent or the insurer shall furnish the office
with a duly authenticated copy of its current annual financia
statement in the English | anguage and with all nonetary val ues
therein expressed in United States dollars, at an exchange
rate (in the case of statenments originally nmade in the
currencies of other countries) then-current and shown in the
statenment, and with such additional information relative to
the insurer as the office may request;

(d)1. The insurer must have and maintain surplus as to
policyhol ders of not less than $15 million; in addition, an
alien insurer nmust also have and maintain in the United States
a trust fund for the protection of all its policyholders in
the United States under terns deened by the office to be
reasonably adequate, in an ampunt not less than $5.4 mllion
Any such surplus as to policyholders or trust fund shall be
represented by investnents consisting of eligible investnents
for like funds of |ike donestic insurers under part Il of
chapter 625 provi ded, however, that in the case of an alien
i nsurance conpany, any such surplus as to policyhol ders nmay be

11
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represented by investnents permtted by the donmestic regul ator
of such alien insurance conpany if such investnents are
substantially simlar in ternms of quality, liquidity, and
security to eligible investnments for |ike funds of Iike

donmestic insurers under part |l of chapter 625. Cl ean

irrevocabl e, unconditional, and evergreen letters of credit

issued or confirnmed by a qualified United States financia

institution, as defined in subsection (3), may be used to fund

the trust;

2. For those surplus lines insurers that were eligible
on January 1, 1994, and that maintained their eligibility
thereafter, the required surplus as to policyhol ders shall be:

a. On Decenber 31, 1994, and until Decenber 30, 1995,
$2.5 mllion.

b. On Decenber 31, 1995, and until Decenber 30, 1996,
$3.5 mllion.

c. On Decenber 31, 1996, and until Decenber 30, 1997,
$4.5 mllion.

d. On Decenber 31, 1997, and until Decenber 30, 1998,
$5.5 million.

e. On Decenber 31, 1998, and until Decenber 30, 1999,
$6.5 mllion.

f. On Decenmber 31, 1999, and until Decenber 30, 2000,
$8 million.

g. On Decenber 31, 2000, and until Decenber 30, 2001
$9.5 mllion.

h. On Decenber 31, 2001, and until Decenber 30, 2002,
$11 million.

i. On Decenber 31, 2002, and until Decenber 30, 2003,
$13 million.

j. On Decenmber 31, 2003, and thereafter, $15 million

12

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for SB 2330
597-1950- 05

1 3. The capital and surplus requirenents as set forth
2| in subparagraph 2. do not apply in the case of an insurance
3| exchange created by the |laws of individual states, where the
4| exchange nmintains capital and surplus pursuant to the

5| requirenments of that state, or mmintains capital and surplus
6| in an amount not |ess than $50 million in the aggregate. For
7| an insurance exchange which maintains funds in the anount of
8| at least $12 million for the protection of all insurance

9| exchange policyhol ders, each individual syndicate shal

10| maintain mninmumcapital and surplus in an anpunt not | ess
11| than $3 million. If the insurance exchange does not maintain
12| funds in the anmount of at least $12 nmillion for the protection
13| of all insurance exchange policyhol ders, each individua

14| syndicate shall neet the mninmum capital and surplus

15| requirenents set forth in subparagraph 2.

16 4. A surplus lines insurer which is a nenber of an
17| insurance hol ding conpany that includes a nenber which is a
18| Florida donmestic insurer as set forth in its hol ding conpany
19| registration statenent, as set forth in s. 628.801 and rul es
20| adopted thereunder, may elect to maintain surplus as to

21| policyholders in an amobunt equal to the requirenents of s.
22| 624.408, subject to the requirenment that the surplus lines
23| insurer shall at all tinmes be in conpliance with the

24| requirenents of chapter 625.

25

26| The election shall be subnmitted to the office and shall be
27| effective upon the office's being satisfied that the

28| requirenments of subparagraph 4. have been net. The initia

29| date of election shall be the date of office approval. The
30| election approval application shall be on a form adopted by
31| comission rule. The office nay approve an el ection form

13
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submi tted pursuant to subparagraph 4. only if it was on file
with the former Departnent of |nsurance before February 28,
1998;

(e) The insurer must be of good reputation as to the
provi ding of service to its policyholders and the paynent of
| osses and cl ai ns;

(f) The insurer must be eligible, as for authority to
transact insurance in this state, under s. 624.404(3); and

(g) This subsection does not apply as to unauthorized
i nsurers made eligible under s. 626.917 as to wet marine and
avi ation risks.

(3) For purposes of subsection (2) reqgarding letters

of credit, "qualified United States financial institution"

neans_an institution that:

(a) |s organized or, in the case of a United States

office of a foreign banking organization, is |licensed under

the laws of the United States or any state thereof;

(b) 1Is requlated, supervised, and exam ned by United

States or state authorities having requlatory authority over

banks and trust conpani es; and

(c) Has been deternined by the office or the

Securities Valuation Office of the National Association of

| nsurance Conmmi ssioners to neet such standards of financia

condition and standing as are considered necessary and

appropriate to requlate the quality of financial institutions

whose |letters of credit are acceptable to the office.
(4) 63> The office shall fromtinme to tine publish a

list of all currently eligible surplus lines insurers and

shall mail a copy thereof to each licensed surplus |lines agent

at his or her office of record with the office.

14
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(5) 4 This section shall not be deened to cast upon
the office any duty or responsibility to determ ne the actua
financial condition or clains practices of any unauthorized
insurer; and the status of eligibility, if granted by the
office, shall indicate only that the insurer appears to be
sound financially and to have satisfactory clains practices
and that the office has no credible evidence to the contrary.

(6)€65> Wien it appears that any particul ar insurance
risk which is eligible for export, but on which insurance
coverage, in whole or in part, is not procurable fromthe
eligible surplus lines insurers, after a search of eligible
surplus lines insurers, then the surplus lines agent may file
a supplenental signed statenment setting forth such facts and
advising the office that such part of the risk as shall be
unprocurabl e, as aforesaid, is being placed with naned
unaut hori zed insurers, in the amounts and percentages set
forth in the statenent. Such naned unaut horized insurer
shall, however, before accepting any risk in this state,
deposit with the department cash or securities acceptable to
the office and departnent of the market val ue of $50, 000 for
each individual risk, contract, or certificate, which deposit
shall be held by the departnent for the benefit of Florida
policyhol ders only; and the surplus |ines agent shall procure
from such unauthorized insurer and file with the office a
certified copy of its statenment of condition as of the close
of the last cal endar year. |If such statenment reveals,

i ncludi ng both capital and surplus, net assets of at |east
that anount required for licensure of a domestic insurer, then
the surplus |ines agent may proceed to consummate such
contract of insurance. Whenever any insurance risk, or any
part thereof, is placed with an unauthorized insurer, as

15
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1| provided herein, the policy, binder, or cover note shal

2| contain a statenent signed by the insured and the agent with
3| the following notation: "The insured is aware that certain

4| insurers participating in this risk have not been approved to
5| transact business in Florida nor have they been decl ared

6| eligible as surplus lines insurers by the Ofice of Insurance
7| Regul ation of Florida. The placing of such insurance by a duly
8| licensed surplus |ines agent in Florida shall not be construed
9| as approval of such insurer by the Ofice of |Insurance

10| Regul ation of Florida. Consequently, the insured is aware that
11| the insured has severely limted the assistance avail abl e

12| under the insurance |aws of Florida. The insured is further
13| aware that he or she may be charged a reasonabl e per policy
14| fee, as provided in s. 626.916(4), Florida Statutes, for each
15| policy certified for export.” All other provisions of this

16| code shall apply to such placenent the sanme as if such risks
17| were placed with an eligible surplus lines insurer

18 (7) 66> When any particular insurance risk subject to
19| subsection(6)(5) is eligible for placement with an
20| unaut horized i nsurer and not nmore than 12.5 percent of the
21| risk is so subject, the office may, at its discretion, permt
22| the agent to obtain fromthe insured a signed statenent as
23| indicated in subsection(6)¢t5». Al other provisions of this
24| code apply to such placenent the same as if such risks were
25| placed with an eligible surplus lines insurer
26 Section 8. Subsections (1), (2), and (9) of section
27| 626.938, Florida Statutes, are amended to read:
28 626. 938 Report and tax of independently procured
29| coverages. --
30 (1) Every insured who resides in this state and
31| procures or causes to be procured or continues or renews

16
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i nsurance from another state or country with an unauthori zed

foreign or alien insurer |eqgitimately licensed in that other

jurisdiction, or any self-insurer who resides in this state

and so procures or continues excess |oss, catastrophe, or
ot her insurance, upon a subject of insurance resident,
| ocated, or to be performed within this state, other than
i nsurance procured through a surplus lines agent pursuant to
the Surplus Lines Law of this state or exenpted fromtax under
S. 626.932(4), shall, within 30 days after the date such
i nsurance was so procured, continued, or renewed, file a
report of the same with the Florida Surplus Lines Service
Ofice in witing and upon forns designated by the Florida
Surplus Lines Service Ofice and furnished to such an insured
upon request, or in a conputer readable format as determ ned
by the Florida Surplus Lines Service Ofice. The report shal
show t he nane and address of the insured or insureds, the nanme
and address of the insurer, the subject of the insurance, a
general description of the coverage, the amount of prem um
currently charged therefor, and such additional pertinent
information as is reasonably requested by the Florida Surplus
Li nes Service O fice.

(2) Any insurance in an unauthorized insurer

legitimately licensed in another state or country procured

through solicitations, negotiations, or an application—r
whele—er+—nA—part occurring or nmade outsi de wthir—erfroem
wi-thin thi s st at e—er—for—whi-eh—premurs—in—whole—or—in—part

shall be deened to be insurance procured, continued, or
renewed +a—this—state within the intent of subsection (1).

17
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1 (9) This section does not authorize independent

2| procurenent of workers' conpensation insurance, appty—as—te

3| life insurance_ or health insurance.

4 Section 9. Subsection (6) of section 626.989, Florida
5| Statutes, is anmended to read:

6 626.989 Investigation by departnment or Division of

7| Insurance Fraud; conpliance; imunity; confidentia

8| information; reports to division; division investigator's

9| power of arrest.--

10 (6) Any person—ether—than—an—inAsurer—agent—or—other
11| persen—t+Hecensed—under—thecode—or—an—-enployee—thereesf~ having
12| know edge or who believes that a fraudul ent insurance act or
13| any other act or practice which, upon conviction, constitutes
14| a felony or a m sdeneanor under the code, or under s. 817.234,
15| is being or has been commtted nmay send to the Division of

16| Insurance Fraud a report or information pertinent to such

17| know edge or belief and such additional information relative
18| thereto as the departnment may request. However, any

19| professional practitioner |icensed or regulated by the
20| Departnment of Business and Professional Regul ation, except as
21| otherwi se provided by |aw, any nedical review comittee as
22| defined in s. 766.101, any private nedical review comittee,
23| any self-insured entity contracting or associated with the
24| National lInsurance Crine Bureau, and any insurer, agent, or
25| other person |licensed under the code, or an enployee thereof,
26| having knowl edge or who believes that a fraudul ent insurance
27| act or any other act or practice which, upon conviction,
28| constitutes a felony or a nisdeneanor under the code, or under
29| s. 817.234, is being or has been comritted shall send to the
30| Division of Insurance Fraud a report or information pertinent
31| to such know edge or belief and such additional infornmation

18
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1| relative thereto as the departnment nay require. The Division

2| of Insurance Fraud shall review such information or reports

3| and select such information or reports as, in its judgnent,

4| may require further investigation. It shall then cause an

5| i ndependent exam nation of the facts surroundi ng such

6| information or report to be nmade to determine the extent, if

7| any, to which a fraudul ent insurance act or any other act or

8| practice which, upon conviction, constitutes a felony or a

9| m sdeneanor under the code, or under s. 817.234, is being

10| comm tted. The Division of Insurance Fraud shall report any

11| alleged violations of law which its investigations disclose to

12| the appropriate licensing agency and state attorney or other

13| prosecuting agency having jurisdiction with respect to any

14| such violation, as provided in s. 624.310. |f prosecution by

15| the state attorney or other prosecuting agency having

16| jurisdiction with respect to such violation is not begun

17| within 60 days of the division's report, the state attorney or

18| other prosecuting agency having jurisdiction with respect to

19| such violation shall informthe division of the reasons for

20| the lack of prosecution. The division may adopt rules that set

21| forth requirenents for the manner in which suspected

22| fraudulent activity shall be reported to the division through

23| the use of a standard referral form

24 Section 10. Paragraph (a) of subsection (7) and

25| subsection (9) of section 817.234, Florida Statutes, are

26| anmended to read:

27 817.234 Fal se and fraudul ent insurance clainmns.--

28 (7)(a) It shall constitute a material omi ssion and

29| insurance fraud punishable as provided in subsection (11) for

30| any service phystetan—er—eother provider, other than a

31| hospital, to engage in a general business practice of billing
19
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anounts as its usual and customary charge, if such provider
has agreed with the insured patienrt or intends to waive
deducti bl es or copaynents, or does not for any other reason
intend to collect the total amount of such charge. Wth
respect to a determnation as to whether a service phystetan
er—ether provider has engaged in such general business
practice, consideration shall be given to evidence of whether
t he phystetan—er—eother provider made a good faith attenpt to
col | ect such deductible or copaynent. This paragraph does not
apply to physicians or other providers who waive deducti bl es
or copaynents or reduce their bills as part of a bodily injury
settlenent or verdict.

(9) A person may not organize, plan, or know ngly
participate in an intentional notor vehicle crash or a schene

to create docunentation of a nmotor vehicle crash that did not

occur for the purpose of naking nmotor vehicle tort clainms or
clainms for personal injury protection benefits as required by
S. 627.736. Any person who violates this subsection comrits a
felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. A person who is convicted
of a violation of this subsection shall be sentenced to a
m nimumterm of inprisonment of 2 years.

Section 11. Section 817.2361, Florida Statutes, is
amended to read:

817.2361 False or fraudul ent proof of notor vehicle
i nsurance eard.--Any person who, with intent to deceive any
ot her person, creates, markets, or presents a false or
fraudul ent proof of motor vehicle insurance eard conmmits a
felony of the third degree, punishable as provided in s.

775.082, s. 775.083, or s. 775.084.

20
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1 Section 12. Subsection (2) of section 817.50, Florida
2| Statutes, is anended to read:

3 817.50 Fraudul ently obtaining goods, services, etc.

4| froma health care provider. --

5 (2) |If any person gives to any health care provider in
6| this state a false or fictitious nanme or a false or fictitious
7| address or assigns to any health care provider the proceeds of
8| any health mai ntenance contract or insurance contract, then

9| knowi ng that such contract is no longer in force, is invalid,
10| or is void for any reason, such action shall be prim facie
11| evidence of the intent of such person to defraud the health
12| care provider. However, this subsection does not apply to

13| investigative actions taken by |aw enforcenent officers for
14| Law enforcenment purposes in the course of their officia

15| duties.

16 Section 13. Subsection (1) and paragraph (a) of

17| subsection (2) of section 817.505, Florida Statutes, are

18| amended to read:

19 817.505 Patient brokering prohibited; exceptions;

20| penalties.--

21 (1) It is unlawful for any person, including any

22| health care provider or health care facility, to:

23 (a) Ofer or pay any conm ssion, bonus, rebate

24| ki ckback, or bribe, directly or indirectly, in cash or in

25| kind, or engage in any split-fee arrangenent, in any form

26| what soever, to induce the referral of patients or patronage
27| froma health care provider or health care facility;

28 (b) Solicit or receive any conm ssion, bonus, rebate
29| ki ckback, or bribe, directly or indirectly, in cash or in

30| kind, or engage in any split-fee arrangenent, in any form

31
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1| whatsoever, in return for referring patients or patronage to a
2| health care provider or health care facility; e+

3 (c) Solicit or receive any conm ssion, bonus, rebate,

4| kickback, or bribe, directly or indirectly, in cash or in

5| kind, or engage in any split-fee arrangenent, in any form

6| whatsoever, in return for the acceptance or acknow edgenent of
7| treatnent froma health care provider or health care facility;
8| or

9 (d)fe> Aid, abet, advise, or otherw se participate in
10| the conduct prohibited under paragraph (a), e+ paragraph (b)_
11| or paragraph (c).

12 (2) For the purposes of this section, the term

13 (a) "Health care provider or health care facility"

14| means any person or entity licensed, certified, or registered_
15| required to be licensed, certified, or registered; or lawfully
16| exenpt fromlicensure, certification, or registration with the
17| Agency for Health Care Administration; any person or entity

18| that has contracted with the Agency for Health Care

19| Administration to provide goods or services to Medicaid

20| recipients as provided under s. 409.907; a county health

21| departnment established under part | of chapter 154; any

22| comunity service provider contracting with the Departnent of
23| Children and Family Services to furnish al cohol, drug abuse,
24| or nental health services under part |V of chapter 394; any

25| substance abuse service provider |icensed under chapter 397;
26| or any federally supported primary care program such as a

27| migrant or community health center authorized under ss. 329

28| and 330 of the United States Public Health Services Act.

29 Section 14. Section 843.08, Florida Statutes, is

30| anended to read:

31
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1 843.08 Fal sely personating officer, etc.--A person who
2| falsely assunmes or pretends to be a sheriff, officer of the

3| Florida H ghway Patrol, officer of the Fish and Wldlife

4| Conservation Conm ssion, officer of the Departnent of

5| Environnmental Protection, officer of the Departnent of

6| Transportation, officer of the Departnment of Corrections,

7| officer of the Departnment of Financial Services, correctiona
8| probation officer, deputy sheriff, state attorney or assistant
9| state attorney, statew de prosecutor or assistant statew de
10| prosecutor, state attorney investigator, coroner, police

11| officer, lottery special agent or lottery investigator

12| beverage enforcenment agent, or watchman, or any nenber of the
13| Parol e Conmi ssion and any adm ni strative ai de or supervisor

14| enpl oyed by the comni ssion, or any personnel or representative
15| of the Departnent of Law Enforcenent, and takes upon hinself
16| or herself to act as such, or to require any other person to
17| aid or assist himor her in a mtter pertaining to the duty of
18| any such officer, comrits a felony of the third degree,

19| puni shable as provided in s. 775.082, s. 775.083, or s.

20| 775.084; however, a person who fal sely personates any such

21| officer during the course of the comr ssion of a felony

22| commits a felony of the second degree, punishable as provided
23| in s. 775.082, s. 775.083, or s. 775.084; except that if the
24| commi ssion of the felony results in the death or persona

25| injury of another human being, the person commts a felony of
26| the first degree, punishable as provided in s. 775.082, s.

27| 775.083, or s. 775.084.

28 Section 15. |If any provision of this act or its

29| application to any person or circunstance is held invalid, the
30| invalidity does not affect other provisions or applications of
31| the act which can be given effect without the invalid

23
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1| provision or application, and to this end the provisions of

2| this act are declared severable.

3 Section 16. This act shall take effect July 1, 2005

4

5 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

6 Senate Bill 2330

7

8| Provides that it is a third degree felonr for a nedical or
clinic director to refer patients to a clinic for specified

9| services.

10| Allows alien surplus lines insurers to use irrevocabl e,
uncondi tional, and evergreen letters of credit issued by a

11| qualified U.S. financial institution to be used to fund the
$5.4 mllion trust fund which serves to protect al

12| policyhol ders.

13| Provides that it is a second degree ni sdeneanor for a person
towillfully violate a rule of the Ofice of Insurance

14| Regul ati on.

15| Deletes a conflicting crimnal penalty under the workers
conpensation | aw that nakes a violation of a stop-work order

16| i ssued by the Departnment of Financial Services a first-degree
m sdenmeanor because such violation is presently a third-degree

17| fel ony.

18| Deletes the term"hospitalization" and inserts "nedica
treatnment” to provide that it is a second degree felony for an

19| enployer to falil to secure workers' conpensation insurance for
an enpl oyee and such enpl oyee subsequently suffers a

20| work-related injury requiring "nmedical treatnent."

21

22

23

24

25

26

27

28

29

30

31
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