Fl ori da Senate - 2005 SB 2344

By Senator Hari dopol os

26-1632-05

1 A Dbill to be entitled

2 An act relating to public records and neetings

3 exenptions; creating s. 497.172, F.S.; creating

4 a public neetings exenption for neetings of the

5 Board of Funeral, Cenetery, and Consumner

6 Servi ces conducted for the exclusive purpose of

7 devel oping or reviewi ng |icensure exam nation

8 guestions and answers; creating a

9 publi c-neetings exenption for

10 probabl e- cause- panel neetings of the board,;

11 creating a public-records exenption for records
12 relating to the scheduling of inspections and

13 speci al exami nations; creating a public-records
14 exenption for records relating to

15 i nvestigations or exanminations in process;

16 creating a public-records exenption for

17 trade-secret information of |icensees and

18 applicants; providing for future legislative

19 review and repeal under the Open Gover nnent
20 Sunset Review Act; providing a statenment of
21 public necessity; providing a contingent
22 effective date.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Section 497.172, Florida Statutes, is
27| created to read:
28 497.172 Public-records exenptions:; public-neetings
29| exenptions. --
30 (1) EXAM NATI ON DEVELOPMENT MEETI NGS. - - Meeti ngs of
31| nenmbers of the board, for the exclusive purpose of creating or
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review ng licensure exanination questions or answers under

this chapter, are exenpt froms. 286.011 and s. 24(b)., Art.

of the State Constitution.
(2) PROBABLE- CAUSE- PANEL NEETI NGS. - - Meeti ngs of the

probabl e- cause panel of the board pursuant to s. 497.153 are
exenpt froms. 286.011 and s. 24(b), Art. | of the State
Constitution.

(3) SCHEDULI NG OF | NSPECTI ONS AND
EXAM NATI ONS. - - Records of the departnent which reveal the

scheduling of inspections or special exam nations under this

chapter are confidential and exenpt froms. 119.07(1) and s.

24(a), Art. | of the State Constitution, until the schedul ed

inspections or special exam nations have been initiated.
(4) EXEMPTI ONS RELATI NG TO EXAM NATI ONS, | NSPECTI ONS
AND | NVESTI GATI ONS. - -

(a) Except as otherwi se provided in this subsection,

information held by the departnment pursuant to a financia

exani nation or inspection conducted under this chapter is

confidential and exenpt froms. 119.07(1) and s. 24(a), Art. |

of the State Constitution, until the exam nation or inspection

is conpleted or ceases to be active.

(b) Except as otherwi se provided in this subsection,

information, including any consuner conplaint, held by the

departnent pursuant to an investigation of alleged unlicensed

practice in violation of this chapter is confidential and

exenpt froms. 119.07(1) and s. 24(a), Art. | of the State

Constitution, until the investigation or examnation is

conpl eted or ceases to be active.

(c) Conplaints against |icensees under this chapter

investigative records of the departnent relating to the

departnent's investigation of the conplaint, and portions of
2
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the record of probabl e-cause-panel proceedings, if any,

relating to consideration and action concerning such conpl aint

are confidential and exenpt froms. 119.07(1) and s. 24(a).

Art. | of the State Constitution, until 10 days after a

finding of probable cause is nade pursuant to s. 497.153.

(d)  Notwi thstanding the confidentiality required by

paragraphs (a), (b)), and (c), such infornation nay be

di sclosed by the departnment as follows:

1. During and in furtherance of the investigation or

exam nation, the department nmay disclose such information to

experts engaged by the departnment to assist in the

investigation or exam nation and to wi tnesses, potentia

wi tnesses, or other persons believed by the departnent to

possi bly have know edge pertinent to the investigation or

exani nation, for the purpose of obtaining such know edge from

such wi tnesses or_ persons.

2. To the probabl e-cause panel of the board, for the

pur pose of probabl e-cause proceedi ngs pursuant to s. 497.153.

3. To any law enforcenent agency or other governnent

agency, for investigation or other use by the agency in the

performance of its official duties and responsibilities.

4. In response to a nedia inquiry concerning a

specific identified matter, the department may confirmthat it

has the specific matter inquired about under investigation.

5. Wien the departnent in the course of an

investigation uncovers information of i medi ate and serious

concern to the public health, safety, or welfare, it may

di ssemi nate such information as it deens necessary for the

public health, safety, or welfare

(e) Information held by the departnent and nmde

confidential and exenpt under paragraphs (a), (b), and (c)
3
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shall remnin confidential and exenpt froms. 119.07(1) and s.

24(a), Art. | of the State Constitution, after the

departnent's investigation or exam nation is conpleted or

ceases to be active and after probable cause of licensees is

found, if the departnent submits the infornmation to any | aw

enf orcenent _agency or ot her governnent adninistrative agency

for further investigation of matters within the jurisdiction

of such other agency. Such information shall renmnin exenpt and

confidential froms. 119.07(1) and s. 24(a), Art. | of the

State Constitution, until that agency's investigation is

conpl eted or ceases to be active.

(f) Information held by the departnment and nmde

confidential and exenpt under paragraphs (a), (b), and (c)

shall remnin confidential and exenpt froms. 119.07(1) and s.

24(a), Art. | of the State Constitution, after the departnent

conpletes its investigation or exam nation or the

investigation or exam nation ceases to be active and after

probabl e cause of licensees is found, if disclosure of the

i nf ormati on woul d:

1. Jeopardize the inteqgrity of another active

investigation or exam nation;

2. Reveal the identity of a confidential source; or

3. Reveal investigative or exam nation techni gues or

procedures that the department has a reasonabl e good-faith

belief will be used in future investigations or exaninations.

(d) For purposes of this subsection, an investigation

inspection, or exam nation is active while the investigation

inspection, or exanmnation is proceeding with reasonable

di spatch and the agency has a reasonabl e good-faith belief

that the investigation, inspection, or exanm nation may |lead to

the filing of an adm nistrative, civil, or crimnal proceeding
4
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or to the denial or conditional grant of an application for

license or other approval required under this chapter

(5) EXEMPTIONS RELATED TO TRADE SECRETS. - - Records of

the departnent or board which reveal any trade secret of a

licensee or applicant for license or approval under this

chapter, as the term"trade secret" is defined in s. 812.081

are to the extent of such trade secret information exenpt from
s. 119.07(1) and s. 24(a), Art. | of the State Constitution.
(6) REVIEWAND REPEAL.--This section is subject to the

Open_CGovernnment Sunset Review Act of 1995 in accordance with

s. 119.15, and shall stand repealed on October 2, 2010, unl ess

reviewed and saved fromrepeal through reenactnent by the

Leqgi sl ature.

Section 2. (1) The lLegislature finds that it is a

public necessity that neetings of the Board of Funeral

Cenetery, and Consuner Services for the exclusive purpose of

devel oping or review ng |licensure exam nation _guestions or

answers under chapter 497, Florida Statutes, be exenpted from

the public-nmeeting requirenents of the laws of this state so

board nenbers may propose new guestions and answers and engage

in full and free discussion concerning existing and proposed

questions and answers wi thout disclosing the guestions and

answers to the public. If such questions and answers used or

to be used on licensure exam nations are disclosed to the

public, the usefulness of such |icensure exam nations in

assuring that applicants have studied and | earned the entire

body of knowl edge necessary for the safe and conpetent

practice of their intended profession or occupation under

chapter 497, Florida Statutes, will be severely undern ned or

elimnated, to the substantial detrinent of the public health,

safety, and welfare.

5
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(2) The Legislature finds that it is a public

necessity that neetings of the probabl e-cause panel of the

board under chapter 497, Florida Statutes, be exenpted from

the public-nmeetings requirenents of the laws of the state so

panel nenbers nmay discuss with staff of the Departnent of

Health the nature and strength of the cases and the evi dence

bei ng presented, whether further investigation is needed and

the nature of such investigation, and investigative and

exani nation techni gues and net hods wi t hout disclosing such

information to the public. If such probabl e-cause-pane

neetings are open to the public, the useful ness of such

neetings in conducting further investigations, w thout the

subjects of such further investigations knowi ng much or all of

the departnent's investigative know edge about the case and

what _additional investigation has been requested, wll be

thwarted and frustrated to the substantial detrinent of the

public health, safety, and welfare.

(3) The Legislature finds that it is a public

necessity that records of the departnent that reveal the

schedul ing of inspections or special exam nations under

chapter 497, Florida Statutes, be exenpted fromthe

public-records |laws of the state until the schedul ed

inspections or special exam nations have been initiated so

that the departnent nmay schedul e i nspections or specia

exam nations without disclosing such schedules to the public.

If licensees are able to learn in advance when they are

schedul ed to be inspected or are subject to specia

exani nation, they are enabled to hide, destroy, or alter

records that might disclose violations of chapter 497, Florida

Statutes, cause a tenporary change in the nethods of operation

of their businesses in order to conceal their usual npdes of
6
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operation that might be in violation of chapter 497, Florida

Statutes, or cause enployees with information about a

violation by the licensee to be tenporarily reassigned so _as

to reduce the chance that they might talk to the i nspector or

exani ner _about the matter to the substantial detrinent of the

public health, safety, and welfare.

(4)(a) The lLeqgislature finds that it is a public

necessity that information, including any consuner_ conpl aint,

held by the departnent in furtherance of an investigation of

unlicensed activity, or an inspection or a financia

exani nation of a licensee, conducted under chapter 497,

Florida Statutes, be nmade confidential and exenpt fromthe

public-records |laws of the state until the investigation,

inspection, or exanmi nation is conpleted or ceases to be

active. |f subjects of investigation, inspection, or

exani nation are able to learn of the existence or nature of

the investigation, inspection, or exam nation or, know ng of

it, to learn the departnent's know edge or plan concerning the

matter, the subjects may be able to frustrate and thwart the

proper and leqgitimate investigative or examination processes

and nechani sns _of the departnent by destroying., concealing., or

altering evidence, by tailoring the subject's statenents or

testinony to the departnent to take advantage of gaps in the

departnent's investigative know edge, or intim dating or

corrupting witnesses, to the substantial detrinent of the

public health, safety, and welfare.

(b) The Legislature finds that it is a public

necessity that records of conplaints against |icensees,

records of the departnent relating to investigation of the

conplaint, and the portions of the record of

pr obabl e- cause- panel proceedi ngs under chapter 497, Florida
7
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Statutes, be exenpted fromthe public-records |aws of the

state until 10 days after a finding of probable cause is nmde.

The confidentiality of such records is necessary to protect

the good reputation and business of |licensees fromunfair

danmage that woul d otherwi se result from disclosures regarding

conplaints that are found to be without sufficient nerit as to

justify formal disciplinary action.

(c) The Legislature finds that it is a public

necessity that information nmade confidential and exenpt under

paragraphs (a) and (b) continue to remnin confidential and

exenpt fromthe public-records |laws of the state after the

departnent's investigation or exam nation is conpleted or

ceases to be active and after probable cause of licensees is

found, if the departnent submits the infornmation to any | aw

enf orcenent _or ot her governnent adm nistrative agency for

further investigation of matters within the jurisdiction of

such other agency, until that agency's investigation is

conpl eted or ceases to be active. |If such information is

di sclosed to the public, subjects of investigation by such

ot her _agencies may be able to frustrate or thwart such other

investigations by the nethods identified in paragraph (a).

(d) The Legislature finds that it is a public

necessity that information nade confidential and exenpt under

paragraphs (a) and (b) continue to renmnin exenpt fromthe

public-records laws of the state after the departnent's

investigation or exam nation is conpleted or ceases to be

active and after probable cause of |licensees is found to the

extent such disclosure would jeopardize the integrity of

anot her _active investigation or exanination of the departnent.

If such information is disclosed to the public, subjects of

such other investigations are able to frustrate or thwart such
8
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1| other investigations by the methods identified in paragraph
2|(a).

3 (e) The lLegislature finds that it is a public

4| necessity that such information nade confidential and exenpt

5| under paragraphs (a) and (b) continue to remmin exenpt from

6| the public-records laws of the state after the departnent's

7| investigation or exanmination is conpleted or ceases to be

8| active, and after a finding of probable cause of licensees is
9| found, to the extent that disclosure would reveal the identity
10| of a confidential source. If such information is disclosed to
11| the public, the willingness of such confidential sources to

12| conme forward and provide information on violations of the | aws
13| of the state would likely be elimnated to the substantia

14| detrinent of the enforcement of the |aws of the state.

15 (f) The Legislature finds that it is a public

16| necessity that such records continue to remain exenpt fromthe
17| public records laws of the state after the investigation or

18| examination is conpleted or ceases to be active and after

19| there is a finding of probable cause as to a licensee to the
20| extent that disclosure would reveal investigative or

21| examination techniques or procedures that the departnent has a
22| reasonable good-faith belief will be utilized in future

23| investigations or exam nations. If such information is

24| disclosed to the public, subjects of other investigations by
25| the department may be able to thwart or frustrate the proper
26| enforcenent of the laws of this state.

27 (5) The Legislature finds that it is a public

28| necessity that trade secrets of applicants and |licensees under
29| chapter 497, Florida Statutes, be exenpt fromthe

30| public-records laws of this state in order to allow effective
31| and efficient requlation under chapter 497, Florida Statutes,

9
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without unfairly exposing applicants and |licensees to the

unfair loss of their trade secrets. The Legislature finds that

it is necessary for the departnent and the board to be given

access to trade-secret information of applicants and |icensees

in order for the departnent and board to performtheir

assigned responsibilities in evaluating applications,

conducting financial exaninations, and investigating

conpl aints. Such trade-secret information nmay include, but is

not limted to: existing or proposed internal business

processes and procedures of applicants or licensees which such

applicants or licensees believe provide themwth a

significant conmmercial advantage over conpetitors; lists of

suppliers and terns of contracts negotiated with such

suppliers which applicants or |licensees believe provide thema

conpetitive advantage; and busi ness plans of applicants or

licensees which, if publicly disclosed, would allow

conpetitors to frustrate or counter such plans. The

Legi slature further finds that it is necessary fromtine to

tine for the departnent and the board to make record of such

trade-secret information for the purpose of comruni cating such

i nformati on _anong departnent staff or board nenbers having

responsibilities regarding evaluating applications or

conducting investigations and exam nations. The lLegislature

finds that the |oss of such trade secrets would work to the

substantial detrinment of residents of this state in reducing

useful and beneficial innovation and inprovenents in products

and services and prices offered to such residents.

Section 3. This act shall take effect October 1, 2005,

but shall not take effect unless SB __ or substantially
simlar legislation is adopted in the sanme |egislative session
or an extension thereof and beconmes a | aw.

10
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1 R I R S R R O S

2 SENATE SUMVARY

3 Creates a public-nmeetings exenption for neetings of the
Board of Funeral, Cenmetery, and Consumer Services

4 conducted for the exclusive purpose of devel oping or
review ng |icensure exam nation questions and answers.

5 Creates a public-neetings exenption for
pr obabl e- cause- panel neetings of the board. Creates a

6 publ i c-records exenption for records relating to the
schedul i ng of inspections and special exan nations.

7 Creates a public-records exenption for records relating
to investigations or exam nations in process. Creates a

8 Publ|c-records exenption for trade-secret information of

i censees and apPI|cants. Provides for future legislative

9 review and repeal under the Open Government Sunset Review
Act. Provides a statenent of public necessity.
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