Fl ori da Senate - 2005 SB 2360
By Senator Celler

31-1180-05
1 A Dbill to be entitled
2 An act relating to condom niuns; anmending s.
3 718.117, F.S.; substantially revising
4 provisions relating to the term nation of the
5 condomi ni um form of ownership of a property;
6 provi di ng grounds; providing powers and duties
7 of the board of administration of the
8 associ ation; waiving certain notice
9 requi renents follow ng natural disasters;
10 provi ding requirenents for a plan of
11 term nation; providing for the allocation of
12 proceeds fromthe sale of condom ni um property;
13 provi di ng powers and duties of a term nation
14 trustee; providing notice requirenents;
15 provi ding a procedure for contesting a plan of
16 term nation; providing rules for the
17 distribution of property and sal e proceeds;
18 provi ding for the association's status
19 following termnation; allowi ng the creation of
20 anot her condoni nium by the trustee; providing
21 an effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Section 718.117, Florida Statutes, is
26| anmended to read:
27 (Substantial rewording of section. See
28 s. 718.117, F.S., for present text.)
29 718.117 Ternination of condoni nium --
30 (1) TERM NATI ON BECAUSE OF ECONOM C WASTE OR
31| LMPOSSIBILITY. --Notwithstandi ng any provision to the contrary
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1| in the declaration, the condom niumformof ownership of a

2| property may be terminated by a plan of termnation approved
3| by the Iesser of a majority of the total voting interests or
4| as otherwi se provided in the declaration for approval of

5| termination, in the followi ng circunstances:

6 (a) When the total estimated cost of repairs necessary
7| to restore the inprovenents to their former condition or bring
8| theminto conpliance with applicable |aws or requlations

9| exceeds the conbined fair nmarket value of all units in the

10| condom nium after conpletion of the repairs; or

11 (b) When it becones inpossible to operate a

12| condonminiumin its prior physical configuration because of

13| land-use laws or requl ations.

14 (2) OPTIONAL TERM NATI ON. - - Except as provided in

15| subsection (1) and unless otherw se provided in the

16| declaration, the condom niumform of ownership of the property
17| may be termi nated pursuant to a plan of termnation approved
18| by at least 80 percent of the total voting interests of the
19| condonminium |If the plan is not approved and |ess than 20

20| percent of the total voting interests vote to di sapprove a

21| plan of term nation, the condom nium may be term nated

22| pursuant to the sane plan at a neeting conducted within 6

23| nonths after the prior vote, if the nmeeting is attended in

24| person or by proxy of at |least 60 percent of the voting

25| interests and at | east 85 percent of those voting approve the
26| plan.

27 (3) EXEMPTION.--A plan of termination is not an

28| amendnent subject to s. 718.110(4).

29 (4) MORTGAGE LI ENHOLDERS. - - Not wi t hst andi ng any

30| provision to the contrary in the declaration or this chapter,
31| approval of a plan of termination by the holder of a recorded
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1| nortgage lien affecting a condom nium parcel is not required
2| unless the plan of termination will result in less than the
3| full satisfaction of the nortgage lien affecting the parcel

4 (5) POWERS I N CONNECTION W TH TERM NATI ON. - - The

5| association shall continue in existence foll ow ng approval of
6| the plan of termination, with all powers it had before

7| approval of the plan. Notw thstanding any contrary provision
8| in the declaration or bylaws, after approval of the plan, the
9| board has the power and duty:

10 (a) To enploy directors, agents, attorneys, and other
11| professionals to liquidate or conclude its affairs.

12 (b) To conduct the affairs of the association as

13| necessary for the liquidation or term nation

14 (c) To carry out contracts and collect, pay, and

15| settle debts and clainms for and against the association

16 (d) To defend suits brought against the association
17 (e) To sue in the nane of the association for all suns
18| due or owed to the association or to recover any of its

19| property.
20 (f) To performany act necessary to mmintain, repair
21| or demplish unsafe or uninhabitable inprovenents or other
22| condomi nium property in conpliance with applicable codes.
23 (g) To sell at public or private sale or to exchange,
24| convey, or otherw se dispose of assets of the association for
25| an _ampunt deened to be in the best interest of the
26| association, and to execute bills of sale and deeds of
27| conveyance in the name of the association
28 (h) To collect and receive rents, profits, accounts
29| receivable, incone, nmintenance fees, special assessments, or
30| insurance proceeds for the association.
31
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1 (i) To contract and do anything in the name of the

2| association which is proper or convenient to term nate the

3| affairs of the association.

4 (6) NATURAL DI SASTERS. - -

5 (a) If, after a natural disaster, the identity of the

6| directors or their right to hold office is in doubt, if they

7| are deceased or unable to act, if they fail or refuse to act,
8| or if they cannot be located, any interested person may

9| petition the circuit court to determine the identity of the

10| directors or, if found to be in the best interest of the unit
11| owners, to appoint a receiver to conclude the affairs of the
12| association after a hearing following notice to such persons
13| as the court directs.

14 (b) The receiver shall have all powers given to the

15| board pursuant to the declaration, bylaws, or subsection (5),
16| and any other powers that are necessary to conclude the

17| affairs of the association and are set forth in the order of
18| appointment. The appointnment of the receiver is subject to

19| the bonding requirenents of such order. The order shall also
20| provide for the paynent of a reasonable fee to the receiver

21| fromthe sources identified in the order, which may include

22| rents, profits, inconmes, mmintenance fees, or specia

23| assessnents collected fromthe condom nium property.

24 (7) PLAN COF TERM NATION. --The plan of term nation nust
25| be a witten docunent executed in the sanme manner as a deed by
26| unit owners having the requisite percentage of voting

27| interests to approve the plan and by the termination trustee.
28| A unit owner may docunent assent to the plan of term nation by
29| executing the plan or consent to or joinder in the plan in the
30| manner of a deed. A plan of ternination and the consents or
31| joinders of unit owners and, if required, consents or joinders
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1| of nortgagees nust be recorded in the public records of each
2| county in which any portion of the condom niumis |ocated.

3| The plan of ternmination is effective only upon recordation or
4| at _a later date specified in the plan

5 (8) PLAN OF TERM NATI ON; REQUI RED PROVI SI ONS. - - The

6| plan of term nation nust specify:

7 (a) The nane, address, and powers of the term nation

8| trustee;

9 (b) A date after which the plan of termination is void
10| if it has not been recorded;

11 (c) The interest of the respective unit owners in the
12| association property, common surplus, and other assets of the
13| association, which shall be the sane as the respective

14| interests of the unit owners in the conmon el enents

15| inmediately before the term nation

16 (d) The interests of the respective unit owners in any
17| proceeds from any sale of the condomi nium property. If,

18| pursuant to the plan of term nation, condom nium property or
19| real property owned by the association is to be sold foll ow ng
20| term nation, the plan nmust provide for the sale and may

21| establish any mininumsale terns; and

22 (e) Any interests of the respective unit owners in any
23| insurance proceeds or condemation proceeds that are not used
24| for repair or reconstruction. Unless the declaration

25| expressly addresses the distribution of insurance proceeds or
26| condemati on proceeds, the plan of termninati on may apportion
27| those proceeds pursuant to the methods prescribed in

28| subsection (10).

29 (9) PLAN OF TERM NATI ON; OPTI ONAL PROVI SI ONS. - - The

30| plan of ternination nmay provide:

31
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(a) That each unit owner retains the exclusive right

of possession to the portion of the real estate that fornerly

constituted the unit, in which case the plan nmust specify the

conditions of possession.

(b) In the case of a conditional ternination, the plan

nust specify the conditions for term nation. A conditiona

plan will not vest title in the ternmination trustee until the

plan and a certificate executed by the association with the

formalities of a deed, confirming that the conditions in the

condi tional plan have been satisfied or waived by the

requi site percentage of the voting interests, has been

recorded.
(10) ALLOCATI ON OF PROCEEDS OF SALE OF CONDOM NI UM
PROPERTY. - -

(a) Unless the declaration expressly provides for the

al location of the proceeds of sale of condom ni um property,

the plan of ternination nust first apportion the proceeds

bet ween the aqggregate value of all units and the value of the

commpn_el enents, based on their respective fair-market val ues

imedi ately before the term nation, as deternm ned by one or

nor e i ndependent apprai sers selected by the association or

term nation trustee.

(b) The portion of proceeds allocated to the units

shal|l be further apportioned anong the individual units. The

apportionnent is deened fair and reasonable if it is

determ ned by any of the follow ng nethods:

1. The respective value of the units based on the

fair-market values of the units imediately before the

term nation, as determ ned by one or npbre independent

apprai sers selected by the association or term nation trustee;
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1 2. The respective value of the units based on the npst
2| recent market value of the units before the ternination, as

3| provided in the county property appraiser's records; or

4 3. The respective interests of the units in the common
5[ elements specified in the declaration i mediately before the
6| term nation.

7 (c) The methods of apportionment in paragraph (b) do

8| not prohibit any other nmethod of apportioning the proceeds of
9| sale allocated to the units agreed upon in the plan of

10| termination. The portion of the proceeds allocated to the

11| common el ements shall be apportioned anong the units based

12| upon their respective interests in the conmmon elenents as

13| provided in the declaration.

14 (d) Liens that encunber a unit shall be transferred to
15| the proceeds of sale of the condoni nium property attributable
16| to such unit in their sane priority. The proceeds of any sale
17| of condom nium property pursuant to a plan of ternination nmay
18| not be deened to be common surplus or association property.

19 (11) TERM NATI ON TRUSTEE. - - The association shall serve
20| as termnation trustee unless another person is appointed in
21| the plan of termination. |If the association is unable,

22| unwilling, or fails to act as trustee, any unit owner may

23| petition the court to appoint a trustee. Upon recording or at
24| a later date specified in the plan, title to the condom nium
25| property vests in the trustee. Unless prohibited by the plan
26| the trustee shall be vested with the powers given to the board
27| pursuant to the declaration, bylaws, and subsection (5). If
28| the association is not the ternmination trustee, the trustee's
29| powers shall be co-extensive with those of the association to
30| the extent not prohibited in the plan of term nation or the
31| order of appointnment. If the association is not the trustee,
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the association shall transfer any association property to the

trust ee. If the association is dissolved, the trustee shal

al so_have such other powers necessary to conclude the affairs

of the associ ation.
(12) TITLE VESTED I N TERM NATI ON TRUSTEE. - -1f

termnation is pursuant to a plan of term nation under

subsection (1) or subsection (2), the unit owners' rights as

tenants in common in undivided interests in the condoni ni um

property vest in the term nation trustee when the plan is

recorded or at a later date specified in the plan. The unit

owners thereafter becone the beneficiaries of proceeds

realized fromany plan of ternmination. The term nation

trustee may deal with the condoni nium property or any interest

therein if the plan confers to the trustee the authority to

protect, conserve, nmnage, sell, or dispose of the condom nium

property. The trustee, on behalf of the unit owners, may

contract for the sale of real property, but the contract is

not binding on the unit owners until the plan is approved

pursuant to subsection (1) or subsection (2).
(13) NOTICE. - -

(a) Wthin 30 days after a plan of term nation has

been recorded, the term nation trustee shall deliver by

certified mail, return receipt requested, notice to all unit

owners, lienors of the condom nium property, and |lienors of

all units at their |ast known addresses that a plan of

term nation has been recorded. The notice shall include the

book and page nunber of the public records where the plan is

recorded, notice that a copy of the plan shall be furnished

upon witten request, and notice that the unit owner or |ienor

has the right to contest the fairness of the plan.
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(b) The trustee, within 30 days after the effective

date of the plan, shall provide to the division a certified

copy of the recorded plan, the date the plan was recorded, and

the county, book, and page nunber of the public records where

it was recorded.

(14) RIGHT TO CONTEST.--A unit owner or |ienor may

contest a plan of termi nation by initiating a summary

procedure pursuant to s. 51.011 within 90 days after the date

the plan is recorded. A unit owner or |ienor who does not

contest the plan is barred from asserting or prosecuting a

cl ai m agai nst _the association, the term nation trustee, any

unit owner, or _any successor in interest to the condom nium

property. In an action contesting a plan of term nation, the

person contesting the plan has the burden of pleading and

provi ng that the apportionment of the proceeds fromthe sale

anpng the unit owners was not fair and reasonable. The

apportionnent of sale proceeds is presuned fair and reasonabl e

if it was determ ned pursuant to the nethods prescribed in

subsection (10). The court shall adjudge the rights and

interests of the parties and order the plan of term nation to

be inplemented if it is fair and reasonable. The court shal

void a plan that is determ ned not to be fair and reasonabl e.

In such action the prevailing party may recover reasonable

attorney's fees and costs.

(15) DI STRIBUTION. --Fol |l owi ng ternination of the

condomi nium the condom nium property, association property,

commpn_surplus, and other assets of the association shall be

held by the term nation trustee, as trustee for unit owners

and holders of liens on the units, in their order of priority.

(a) Not less than 30 days prior to the first

distribution, the term nation trustee shall deliver by
9
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1| certified mail, return receipt requested, a notice of the
2| estimated distribution to all unit owners, lienors of the
3| condonmi nium property, and lienors of each unit at their |ast
4| known address stating a good-faith estimate of the ampunt of
5| the distributions to each class and the procedures and
6| deadline for notifying the term nation trustee of any
7| objections to the ampunt. The deadline nust be at |east 15
8| days after the date the notice was mailed. The notice may be
9| sent with or after the notice required by subsection (13). |If
10| a unit owner or lienor files an objection with the termni nation
11| trustee, the trustee does not have to distribute the funds and
12| property allocated to the respective unit owner and lienor
13| until the trustee has had a reasonable tine to deternine the
14| validity of the adverse clainms. 1In the alternative, the
15| trustee may interplead the unit owner, lienor, and any other
16| person claimng an interest in the unit and deposit the funds
17| allocated to the unit in the court registry, at which tine the
18| condoni ni um property, association property, conmon surpl us,
19| and other assets of the association are free of all clains and
20| liens of the parties to the suit. 1In an interpleader action
21| the trustee and prevailing party may recover reasonable
22| attorney's fees and costs and court costs.
23 (b) The proceeds of any sale of condom nium or
24| association property and any remaining condom nium or
25| association property, common surplus, and other assets shal
26| be distributed in the following priority:
27 1. To pay the costs of inplenenting the plan of
28| termination, including denmplition, renoval, and disposal fees,
29| termination trustee's fees and costs, accounting fees and
30| costs, and attorney's fees and costs.
31
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2. To lienholders for liens recorded prior to the

recording of the declaration.

3. To lienholders for liens of the association which

have been consented to under s. 718.121

4. To creditors of the association, as their interests

appear.

5. To unit owners, the proceeds of any sale of

condom ni um property subject to satisfaction of |iens on each

unit in their order of priority, in shares specified in the

plan of term nation, unless objected to by a unit owner or

i enor.

6. To unit owners, the remaining condom ni um property,

subject to satisfaction of liens on each unit in their order

of priority, in shares specified in the plan of term nation

unl ess objected to by a unit owner or a |ienor

7. To unit owners, the proceeds of any sale of

association property, the remnining association property,

commmon_surplus, and other assets of the association, subject

to satisfaction of liens on each unit in their order of

priority, in shares specified in the plan of term nation,

unl ess objected to by a unit owner or a |ienor

(c) After determning that all known debts and

liabilities of an association in the process of ternination

have been paid or adequately provided for, the term nation

trustee shall distribute the renmnining assets pursuant to the

plan of termination. 1f the termination is by court

proceedi ng or _subject to court supervision, the distribution

may not be made until any period for the presentation of

clainms ordered by the court has passed.

(d) Assets held by an associ ation upon a valid

condition requiring return, transfer, or conveyance, which
11
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condition has occurred or will occur, shall be returned,

transferred, or conveyed in accordance with the condition. The

remai ni ng_associ ati on _assets shall be distributed pursuant to

paragraph (b).

(e) Distribution may be nade in noney, property, or

securities and in installnents or as a lunp sum if it can be

done fairly and ratably and in conformty with the plan of

term nation. Distribution shall be nmade as soon as is

reasonably consistent with the beneficial |iquidation of the

assets.
(16) ASSOCI ATI ON STATUS. - -The term nation of a

condom ni um does not change the corporate status of the

association that operated the condoni ni um property. The

association continues to exist to conclude its affairs,

prosecute and defend actions by or against it, collect and

di scharge obligations, dispose of and convey its property, and

collect and divide its assets, but not to act except as

necessary to conclude its affairs.
(17) CREATI ON OF ANOTHER CONDOM NI UM --The ternination

of a condom ni um does not bar the creation, by the term nation

trustee, of another condoni nium affecting any portion of the

sane property.

(18) EXCLUSION.--This section does not apply to the

term nation of a condom niumincident to a nerger of that

condom nium wi th one or npbre other condoni ni uns_under_s.

718.110(7).
Section 2. This act shall take effect July 1, 2005.
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SENATE SUMVARY

Substantially revises provisions relating to the

term nation of a condom nium Provides an orderly
procedure, powers and duties of the board of

adm ni stration of the association, unit owners, and the
term nation trustee. Provides notice requirenents.

Provi des procedures to contest a plan of term nation.
(See bill for details.)
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