Fl ori da Senate - 2005 SB 2390
By Senator Canpbell

32-916C- 05

1 A Dbill to be entitled

2 An act relating to nursing hone facilities;

3 anmendi ng s. 400.021, F.S.; defining additiona
4 terms related to nursing honme facilities;

5 anendi ng s. 400.023, F.S.; requiring a resident
6 or the resident's |egal representative to

7 include a certificate of conpliance when a

8 conplaint alleging a violation of a resident's
9 rights is filed with the clerk of court;

10 anendi ng s. 400.0233, F.S.; requiring that the
11 presuit notice of a claimagainst a nursing

12 home facility be given to each prospective

13 defendant; requiring that certain specified

14 i nformation be included with the notice;

15 provi ding that a defendant nmay request

16 voluntary binding arbitration; authorizing the
17 parties to toll designated time periods in

18 order to nediate issues of liability and

19 damages; anending s. 400.0234, F.S.; specifying
20 that failing to provide certain records waives
21 certain requirenments; creating s. 400.02342,
22 F.S.; providing that any party may elect to
23 participate in voluntary binding arbitration
24 provi ding procedures to initiate and conduct a
25 voluntary binding arbitration; requiring that a
26 clai mant agree to a damage award; providing
27 exceptions and limitations; authorizing the
28 Di vi sion of Administrative Hearings to adopt
29 rul es; authorizing the division to |evy
30 speci fied sanctions; authorizing the division
31 to charge a party requesting binding
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1 arbitration an adnministrative fee; permtting
2 the parties to use private arbitrators;

3 creating s. 400.02343, F.S.; requiring multiple
4 defendants to a binding arbitration proceeding
5 to apportion a damage award through a second

6 arbitration proceeding; providing arbitration
7 procedures for apportioni ng damage awards;

8 provi ding that a participant has a cause of

9 action for contribution from other defendants;
10 creating s. 400.02344, F.S.; providing

11 consequences for a clai mant or defendant that
12 fails to offer or rejects an offer to

13 participate in binding arbitration; prescribing
14 limtations if a party wi shes to proceed to

15 trial; creating s. 400.02345, F.S.; providing
16 procedures for determning if a specific claim
17 is subject to binding arbitration; creating s.
18 400. 02347, F.S.; requiring a defendant to pay a
19 damage award within a specified tine period;
20 creating s. 400.02348, F.S.; providing for an
21 appeal of an arbitration or apportionnment
22 award; providing that an appeal does not stay
23 an arbitration or apportionnment award;
24 permtting a party to an arbitration or
25 apportionnent proceeding to enforce an
26 arbitration award or an apportionnment of
27 financial responsibility; providing enforcenent
28 procedures; providing exceptions; anmending s.
29 400. 141, F.S.; requiring a nursing hone
30 facility to maintain general and professiona
31 liability insurance with specified insurance

2
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 SB 2390
32-916C- 05

1 carriers; providing alternative nethods to

2 establish financial responsibility for clains
3 filed against the nursing home; directing that
4 t he amount of financial responsibility be

5 i ncreased by the annual rate of inflation

6 provi di ng exceptions; anmending s. 400. 151

7 F.S.; providing criteria for a resident's

8 contract which include arbitration or

9 di sput e-resol uti on provisions; requiring

10 prom nent notice of arbitration provisions;

11 requiring notice of which clainms are subject to
12 arbitration; amending s. 409.907, F.S.;

13 prohi biting the Agency for Health Care

14 Admi nistration fromrenewi ng a Medicaid

15 provi der agreement with a chronically

16 poor-perform ng nursing hone facility after a
17 speci fied date; providing that a chronically
18 poor-perform ng nursing honme facility my not
19 participate in voluntary binding arbitration
20 after a specified date; amending s. 409.908
21 F.S.; deleting obsolete provisions; requiring
22 the agency to recogni ze increases in the costs
23 of professional liability insurance by
24 provi di ng a pass-through of professiona
25 liability insurance in a specified anount;
26 authorizing the agency to inpose an assessnent
27 fee for quality assurance; amending s. 400. 147,
28 F.S.; conforming a cross-reference; reenacting
29 s. 430.80(3)(h), F.S., relating to a teaching
30 nursing home pilot project, to incorporate the
31 amendnment made to s. 400.141, F.S., in a
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1 reference thereto; requiring that arbitration

2 limts be adjusted annually for inflation

3 providing legislative intent that the Agency

4 for Health Care Admi nistration not renew a

5 Medi cai d provider agreenent with a nursing hone
6 facility that has a pattern of harming its

7 residents; directing the agency to consult with
8 certain specified private organizations to

9 i dentify and inprove poor-perform ng nursing

10 homes; requiring the agency to prepare a report
11 of the Medicaid Up-or-Qut Program providing

12 | egislative intent that a study be conducted by
13 the Institute on Aging at the University of

14 South Florida of all federal and state

15 enforcenent sanctions and remedies available to
16 the agency to use with nursing hone facilities;
17 provi ding the subjects to be studied; requiring
18 that a report of the findings of the study be
19 submtted by a specified date; requiring the
20 Agency for Health Care Adninistration to
21 establish a health care quality inprovenent
22 system for nursing home facilities; providing
23 gui delines; requiring each nursing hone
24 facility to pay an annual assessnment on each
25 licensed bed after a specified date; providing
26 for the use of the funds collected; providing a
27 nmet hod by which the assessnment will be
28 deternmi ned; providing for nonseverability;
29 provi ding effective dates.
30
31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Section 400.021, Florida Statutes, is
amended to read:

400.021 Definitions.--Wen used in this part, unless
the context otherwi se requires, the term

(1) "Administrator" means the licensed individual who
has the general adm nistrative charge of a facility.

(2) "Agency" neans the Agency for Health Care
Admi nistration, which is the |icensing agency under this part.

(3) "Bed reservation policy" neans the nunber of
consecutive days and the nunber of days per year that a
resident may | eave the nursing honme facility for overnight
therapeutic visits with famly or friends or for
hospitalization for an acute condition before the |icensee may
di scharge the resident due to his or her absence fromthe
facility.

(4) "Board" neans the Board of Nursing Hone
Admi ni strators.

(5) "Claimfor resident's rights violation or

neqgl i gence" neans a negligence claimalleging injury to or the

death of a resident arising out of an asserted violation of

the rights of a resident under s. 400.022 or an _asserted

deviation fromthe applicable standard of care. At the tine of

the filing of the notice of claimand based on information

provided to the claimant or claimant's representative, al

known incidents,regardless of origin, alleged to have caused

injury or dannges to the resident nust be included. This

subsection does not abrogate the rights of parties to anend

clainms subject to the Florida Rules of Civil Procedure. No

further presuit requirenent will be applicable if the new

information should have been provided to the claimant or the

claimant's representative
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(6) "Claimant" neans a person, including a decedent's

estate, filing a claimfor a violation of the rights of a

resident or negligence under this chapter. Al persons

clainmng to have sustained damages as a result of the bodily

injury or death of a resident are considered a single claimnt

with the exception of minor children.

(7)€65> "Controlling interest" neans:

(a) The applicant for licensure or a |licensee;

(b) A person or entity that serves as an officer of,
is on the board of directors of, or has a 5 percent or greater
ownership interest in the nanagenent conpany or other entity,
related or unrelated, which the applicant or |icensee may
contract with to operate the facility; or

(c) A person or entity that serves as an officer of,
is on the board of directors of, or has a 5 percent or greater

ownership interest in the applicant or |icensee.

The term does not include a voluntary board nmenber.

(8)€6y "Custodial service" neans care for a person
whi ch entails observation of diet and sl eeping habits and
mai nt enance of a wat chful ness over the general health, safety,
and wel | -being of the aged or infirm

(9Y6A~ "Departnent” neans the Departnment of Children
and Fam |y Services.

(10) "Econom c _danmmges" neans a financial |oss that

woul d not have occurred but for the injury giving rise to that

cause of action. The termincludes, but is not |limted to,

past _and future nedical expenses, 80 percent of the claimnt's

wage | oss, and the loss of earning capacity to the extent the

claimant is entitled to recover these danages under genera
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1| law, _including the Wongful Death Act, s. 46.021, or s.

2| 400.023.

3 (168> "Facility" means any institution, building,

4| residence, private hone, or other place, whether operated for
5| profit or not, including a place operated by a county or

6| nmunicipality, which undertakes through its ownership or

7| managenent to provide for a period exceedi ng 24-hour nursing
8| care, personal care, or custodial care for three or nore

9| persons not related to the owner or manager by bl ood or

10| marri age, who by reason of illness, physical infirmty, or

11| advanced age require such services, but does not include any
12| place providing care and treatnent primarily for the acutely
13| ill. Afacility offering services for fewer than three persons
14| is within the nmeaning of this definition if it holds itself
15| out to the public to be an establishnent which regularly

16| provi des such services.

17 (12) "Financial responsibility" nmeans denonstrating

18| the mininmum financial responsibility requirements as provided
19| in s. 400.141(20).

20 (13)£9)> "GCeriatric outpatient clinic" nmeans a site for
21| providing outpatient health care to persons 60 years of age or
22| older, which is staffed by a registered nurse or a physician
23| assistant.

24 (14) 340 "Ceriatric patient" nmeans any patient who is
25| 60 years of age or ol der

26 (15) "lIncident" neans any event, action, or conduct

27| alleged to have caused injury or dammges to the resident while
28| in the control of the facility.

29 (16) "lInsurer" nmeans any self-insurer authorized under
30| s. 627.357, liability insurance carrier, joint underwiting
31| association, or uninsured prospective defendant.
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(174 "Local onmbudsnman council" neans a | oca
| ong-term care onmbudsnman council established under purstant—te
s. 400.0069, located within the O der Anericans Act planning
and service areas.

(18) "Noneconom ¢c_damages" neans nonfinancial | osses

t hat woul d not have occurred but for the injury giving rise to

the cause of action, including bodily injury, pain and

suffering, disability, scarring, inconveni ence, physica

i npai rnment, nental angui sh, disfigurement, |oss of capacity

for enjoynent of life, and other nonfinancial |osses to the

extent the claimant is entitled to recover such damages under

general | aw, including such nonecononi c _danages under the
Wongful Death Act, s. 46.021, or_s. 400.023.
(19) 42> "Nursing hone bed" neans an accommpdati on

which is ready for i medi ate occupancy, or is capable of being
made ready for occupancy within 48 hours, excluding provision
of staffing; and which conforns to m ni mum space requirenents,
i ncluding the availability of appropriate equi pment and

furni shings within the 48 hours, as specified by rule of the
agency, for the provision of services specified in this part
to a single resident.

(20) 343> "Nursing hone facility" nmeans any facility
whi ch provi des nursing services as defined in part | of
chapter 464 and which is licensed according to this part.

(2D) 44 "Nursing service" means such services or acts
as may be rendered, directly or indirectly, to and in behalf
of a person by individuals as defined in s. 464.003.

(22) 45> "Planning and service area" neans the
geographic area in which the O der Americans Act prograns are
admi ni stered and services are delivered by the Departnent of
El derly Affairs.
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(23) 16> "Respite care" neans adnmission to a nursing
home for the purpose of providing a short period of rest or
relief or energency alternative care for the primary caregiver
of an individual receiving care at home who, wi thout
home- based care, would otherwi se require institutional care.

(24) 3+ "Resident care plan" neans a witten plan
devel oped, nmintai ned, and reviewed not |ess than quarterly by
a registered nurse, with participation fromother facility
staff and the resident or his or her designee or |ega
representative, which includes a conprehensive assessnent of
the needs of an individual resident; the type and frequency of
services required to provide the necessary care for the
resident to attain or maintain the highest practicable
physi cal, mental, and psychosocial well-being; a listing of
services provided within or outside the facility to neet those
needs; and an explanation of service goals. The resident care
pl an must be signed by the director of nursing or another
regi stered nurse enployed by the facility to whom
institutional responsibilities have been del egated and by the
resident, the resident's designhee, or the resident's |ega
representative. The facility may not use an agency or
tenporary regi stered nurse to satisfy the foregoing
requi renent and nust docunent the institutiona
responsibilities that have been del egated to the registered
nur se.

(25) 48> "Resident designee" nmeans a person, other
than the owner, adninistrator, or enployee of the facility,
designated in witing by a resident or a resident's guardian
if the resident is adjudicated i nconpetent, to be the

resident's representative for a specific, |inmted purpose.
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(26) 19y "State onmbudsman council" nmeans the State
Long- Term Care Orbudsnman Council established under purstant—te
s. 400. 0067.
(27) 28 "Voluntary board nenber" neans a director of
a not-for-profit corporation or organi zati on who serves solely
in a voluntary capacity for the corporation or organization,
does not receive any remuneration for his or her services on
the board of directors, and has no financial interest in the
corporation or organi zation. The agency shall recognize a
person as a voluntary board nmenber follow ng subnission of a
statement to the agency by the director and the not-for-profit
corporation or organization which affirns that the director
confornms to this definition. The statenment affirming the
status of the director nust be submitted to the agency on a
form provi ded by the agency.
Section 2. Subsections (4) and (6) of section 400.023,
Florida Statutes, are anended to read
400.023 Civil enforcenent.--

(4) Alicensee is liable for +/ any claimfor

resident's rights violation or negligence by a nurse |licensed

under part | of chapter 464 who is practicing under the

direction of the licensee. The—sueh nurse shall have the duty
to exercise care consistent with the prevailing professiona
standard of care for a nurse. The prevailing professiona
standard of care for a nurse shall be that |evel of care,
skill, and treatnent which, in light of all relevant
surroundi ng circunstances, is recognized as acceptabl e and
appropriate by reasonably prudent sinmlar nurses.

(6) The resident or the resident's |ega
representative shall serve a copy of any conplaint alleging in
whole or in part a violation of any rights specified in this
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1| part to the Agency for Health Care Adnministration at the tine
2| of filing the initial conplaint with the clerk of the court

3| for the county in which the action is pursued. The initia

4| conplaint nmust contain a certificate certifying conpliance

5| with this subsection. The requirenent of providing a copy of
6| the conplaint to the agency and certifying conpliance with

7| this subsection does not inpair the resident's legal rights or
8| ability to seek relief for his or her claim

9 Section 3. Section 400.0233, Florida Statutes, is

10| amended to read:

11 400. 0233 Presuit notice; investigation; notification
12| of violation of resident's rights or alleged negligence;

13| clainms evaluation procedure; informal discovery; review,

14| settlenent offer; mediation.--

15 H—As—used—inAthisseection—theterm

16 - i i : i i i

17| negHgenee—neans—anegHgence—elatmatleging—injuryto—orthe
18| death—eof—aresident—arising—out—of—an—asserted—volation—-of
19| therights—eof aresident—under—s—400-022 or—an—-asserted

20| deviatien—fromthe—appH-ecable standardofecare—

21 - - i

22

23

24 (62> Aclaimant's initial notice PHer—tofinrg—a
25| etatmfoer—aviolationofaresident—srights—oraeclaimfor
26 | nregHgenrce—a—+¢ctatmwant alleging injury to or the death of a
27| resident shall be provided to retify each prospective

28| defendant by certified mail, return receipt requested,

29| asserting a ef—an—-asserted violation of a resident's rights
30| provided in s. 400.022 or deviation fromthe standard of care.
31| The Sueh notification nust be nmade before filing a claimand
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it must shal include an identification of the rights the
prospective defendant has viol ated and the negligence all eged
to have caused the incident or incidents and a brief
description of the injuries sustained by the resident which
are reasonably identifiable at the tinme of notice. The notice
shall contain a certificate of counsel that counsel's
reasonabl e i nvestigation gave rise to a good faith belief that
grounds exi st for an action against each prospective

defendant. The notice of intent nust contain a

nedi cal -information release that allows a defendant, or his or

her legal representative, to obtain all nedical records

potentially relevant to the claimant's alleged injury,

including all records of nonparty care, death certificates,

aut opsy records, and other records related to the claim |If

the initial notice of claimdoes not contain a nedical release

as required in this subsection, the tine for the defendant to

subnit a witten response under paragraph (2)(b) is tolled

until the release is given to the defendant. Once the

def endant _receives the release fromthe claimnt, the

def endant _has the remni nder of the 75-day tine period in which

to exercise the options described in paragraph (b).

(2)(a)3rfa> A Ne suit may not be filed for a period
of 75 days after notice is nmailed to any prospective

defendant. During the 75-day period, the prospective
defendants or their insurers shall conduct an eval uation of
the claimto deternine the liability of each defendant and to
eval uate the damages of the clainmnts. Each defendant or

i nsurer of the defendant shall have a procedure for the pronpt
eval uation of clainms during the 75-day period. The procedure

nust shat+ i ncl ude one or nore of the follow ng:
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1. Internal review by a duly qualified facility risk
manager or clains adjuster;

2. Internal review by counsel for each prospective
def endant ;

3. A quality assurance conmittee authorized under any
applicable state or federal statutes or regul ations; or

4. Any other simlar procedure that fairly and

pronptly eval uates the cl ai ns.

Each defendant or insurer of the defendant shall evaluate the
claimin good faith.

(b) At or before the end of the 75 days, the defendant
or insurer of the defendant shall provide the claimant with a
written response:

1. Rejecting the claim e+

2. Making a settlement offer,_ or

3. Making an offer to voluntarily arbitrate under s.

400.02342 in which liability is admtted and bi ndi ng

arbitration is conducted only on the issue of damages. The

offer to arbitrate nmay be made contingent upon linmting

general damages. A request for voluntary binding arbitration

does not prevent the parties fromcontinued settl enent

di scussions or settlenment offers.

(c) The response shall be delivered to the claimnt if
not represented by counsel or to the claimant's attorney, by
certified mail, return receipt requested. Failure of the
prospective defendant or insurer of the defendant to reply to
the notice within 75 days after receipt is shalH—be deened a
rejection of the claimfor purposes of this section.

(3)4 The notification of a violation of a resident's
rights or alleged negligence shall be served within the
13
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applicable statute of linmtations period; however, during the
75-day period, the statute of linmtations is tolled as to al
prospective defendants. Upon stipulation by the parties, the
75-day period may be extended and the statute of linitations
is tolled during any sueh extension. Upon receiving witten
notice by certified mail, return recei pt requested, of

term nation of negotiations in an extended period, the

cl ai mant has shalH—have 60 days or the renmai nder of the period
of the statute of limtations, whichever is greater, within
which to file suit.

(4) 65> No statement, discussion, witten docunent,
report, or other work product generated by presuit clainms
eval uati on procedures under this section is discoverable or
admi ssible in any civil action for any purpose by the opposing
party. All participants, including, but not limted to,
physi ci ans, investigators, w tnesses, and enpl oyees or
associ ates of the defendant, are inmmune fromcivil liability
arising fromparticipation in the presuit clains evaluation
procedure. Any licensed physician or registered nurse may be
retained by either party to provide an opinion regarding the
reasonabl e basis of the claim The presuit opinions of the
expert are not discoverable or admissible in any civil action
for any purpose by the opposing party.

(5)€6> Upon receipt by a prospective defendant of a
notice of claim the parties shall nmeke di scoverable
i nformati on avail abl e without formal discovery as provided in
subsecti on(6) A

()~ Informal discovery nay be used by a party to
obtai n unsworn statenents and the production of docunents or

things as foll ows:
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1 (a) Unsworn statenents.--Any party nmay require other
2| parties to appear for the taking of an unsworn statenent.

3| These Sueh statements may be used only for the purpose of

4| clainms evaluation and are not discoverable or adnmissible in

5| any civil action for any purpose by any party. A party

6| seeking to take the unsworn statenment of any party nust give
7| reasonable notice in witing to all parties. The notice nust
8| state the tinme and place for taking the statenment and the nane
9| and address of the party to be exam ned. Unless otherw se

10| inpractical, the exam nation of any party mnmust be done at the
11| same tine by all other parties. Any party may be represented
12| by counsel at the taking of an unsworn statement. An unsworn
13| statenent may be recorded el ectronically, stenographically, or
14| on videotape. The taking of unsworn statements is subject to
15| the provisions of the Florida Rules of Civil Procedure and may
16| be terminated for abuses.

17 (b) Docunents or things.--Any party may request

18| di scovery of relevant docunents or things. The docunents or
19| things nust be produced, at the expense of the requesting

20| party, within 20 days after the date of receipt of the

21| request. A party is required to produce rel evant and

22| discoverabl e docunents or things within that party's

23| possession or control, if in good faith it can reasonably be
24| done within the tineframe of the clains eval uation process.
25 (7) 68> Each request for and notice concerning infornal
26| discovery under pursdant—te this section nust be in witing,
27| and a copy thereof nmust be sent to all parties. The Sueh—a

28| request or notice nust bear a certificate of service

29| identifying the nane and address of the person to whomthe

30| request or notice is served, the date of the request or

31| notice, and the manner of service thereof.
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(869 If a prospective defendant makes a witten
settlenent offer, the claimant shall have 15 days fromthe
date of receipt to accept the offer. An offer shall be deened
rejected unl ess accepted by delivery of a witten notice of
accept ance.

(9)€36> To the extent not inconsistent with this part,
the provisions of the Florida Mediation Code, Florida Rules of
Civil Procedure, shall be applicable to these sueh
proceedi ngs.

(10) 4+ W-Hhin30-days After the claimant's recei pt
of the defendant's response to the claim the parties or their

designated representatives may stipulate to toll the statute

of limtations for 90 days in order to shalk neet in nediation

to discuss the issues of liability and danages in accordance
with the nmediation rules of practice and procedures adopted by
the Supreme Court. Upon stipulation of the parties, this
90-day 306—day period nmay be extended and the statute of
limtations is tolled during the nediati on and any sueh
extension. At the conclusion of mediation, the clainmant shal
have 60 days or the remai nder of the period of the statute of
limtations, whichever is greater, within which to file suit.

Section 4. Section 400.0234, Florida Statutes, is
amended to read:

400. 0234 Availability of facility records for
i nvestigation of resident's rights violations and def enses;
penal ty. --

(1) Failure to provide conplete copies of a resident's
records, including, but not limted to, all nmedical records
and the resident's chart, within the control or possession of
the facility in accordance with s. 400. 145 shall constitute
evi dence of failure of that party to conply with good faith

16
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1| discovery requirenments and shall waive the good faith

2| certificate, and presuit notice, voluntary binding

3| arbitration, and nediation requirenments under this part by the
4| requesting party.

5 (2) No facility shall be held liable for any civi

6| danages as a result of conplying with this section

7 Section 5. Section 400.02342, Florida Statutes, is

8| created to read

9 400. 02342 Voluntary binding arbitration of clains for
10| resident's rights violation or negligence.--

11 (1) Voluntary binding arbitration under this part does
12| not apply to causes of action involving the state or its

13| agencies or subdivisions, or the officers, enployees, or

14| agents thereof under s. 768.28.

15 (2) Any party may elect, with respect only to a claim
16| arising out of the rendering of, or the failure to render

17| nursing hone services to voluntarily subnmit the issue of

18| dammges to binding arbitration and have the issue determ ned
19| by an arbitration panel. For purposes of arbitration under
20| this part, the term "nursing hone services" neans those
21| services that are rendered to a resident as a result of his or
22| her needs or conditions and that would be customarily within
23| the scope of care provided by the nursing facility, including:
24 (a) Skin care
25 (b) Mbility and wal ki ng_assi st ance;
26 (c) Nourishnment;
27 (d) Hydration;:
28 (e) Infection prevention
29 (f) Skilled therapy;
30 (g) Skilled nursing services; and
31 (h) Fall prevention

17
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(3) Any party may initiate the process to el ect

voluntary binding arbitration. The el ection process is

initiated when a party serves a request for voluntary binding

arbitration of damages on the opposing party. The notice of

el ection nust be served no later than the conclusion of the

75-day pre-suit waiting period in accordance with s.

400. 0233(2)(b) or the remni nder of the period of the statute

of limtations, whichever is greater, or no later than 30 days

after the filing date of an amended conpl ai nt contai ni ng new

claims that are subject to an offer of voluntary binding

arbitration. The evidentiary standard for voluntary binding

arbitration of clains arising out of the rendering of, or the

failure to render, nursing hone services is by a greater

wei ght of the evidence as in s. 400.023(2) and chapter 90.

(4) The opposing party may accept the offer of

voluntary binding arbitration no |ater than 30 days after

receiving the other party's request for arbitration

Acceptance within the tinme period is a binding commitnent to

comply with the decision of the arbitration panel as to the

appropriate |l evel of danmages, if any, which may be awarded.

(5) The arbitration panel nust include three

arbitrators: one selected by the claimant, one selected by the

def endant, and an administrative |aw judge furnished by the

Division of Administrative Hearings. The adm nistrative | aw

judge shall serve as the chief arbitrator. |If the claim

involves multiple claimants or nultiple defendants, one

arbitrator nmust be selected by the side with nultiple parties

as the choice of those parties. |f the nmultiple parties cannot

reach agreenent as to their arbitrator, each of the nultiple

parties nust submit a nonminee to the director of the division

18
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who shall choose the arbitrator for the side having nmultiple

parties.
(6) Discovery in voluntary binding arbitration cases

is governed by the Florida Rules of Civil Procedure.

(7) The arbitrators shall be independent of al

parties, witnesses, and legal counsel, and an officer

director, affiliate, subsidiary, or enployee of a party,

witness, or legal counsel may not serve as an arbitrator in

t he proceeding.

(8) The rate of conpensation for arbitrators, other

than the adnministrative |law judge, shall be set by the

di vision and may not exceed the ordinary and customary fees

paid to court-approved nediators in the circuit in which the

claimwould be filed. The costs of conpensation for the

arbitrators nust be borne by the party requesting arbitration.

(9) A party participating in arbitration under this

section may not use any other forum against a participating

def endant _during the course of the arbitration

(10) A participating clainmnt agrees that damages be

awar ded according to this part, subject to the follow ng

limtations:

(a) The defendant has offered not to contest liability

and causation and has agreed to arbitration on the issue of

danmprges as provided in this section.

(b) Net econom c dammges, if any, are awardabl e,

including, but not limted to, past and future nedical and

health care expenses, offset by collateral source paynents, to

the extent that the claimant is entitled to recover danmnges

under general law, including the Wongful Death Act, s.

46. 021, or s. 400.023.

19
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(c) Total nonecononic danmges, if any, which nmay be

awarded for the claimarising out of the care and services

rendered to a nursing home resident, including any claim

avai |l abl e under the Wongful Death Act, s. 46.021, or_s.

400.023, are limted to a maxi mum of $500, 000, regardl ess of

the nunber of individual claimnts or defendants.

(d) Punitive damages may not be awarded.

(e) The defendant is responsible for the paynent of

interest on all accrued damages with respect to which interest

woul d be awarded at trial.

(f) The party requesting binding arbitration shall pay

the fees of the arbitrators and the costs of the division

associated with arbitration, as assessed by the division. If

the division determ nes that the plaintiff is indigent and

unabl e to pay, the defendant shall pay the fees and costs as

assessed by the division, and the defendant shall have a claim

for reinbursenent against the estate of the plaintiff.

(d) A defendant who agrees to particate in arbitration

under this section is jointly and severally liable for al

danmnges assessed under this section.

(h) A defendant's obligation to pay the claimnt's

danmnges applies only to arbitration under this part. A

defendant's or clainmant's offer to arbitrate may not be used

in evidence or in argqument during any subsequent litigation of

the claimfollowing rejection thereof.

(i) The fact of mmking or rejecting an offer to

arbitrate is not adnissible as evidence of liability in any

collateral or subsequent proceeding on the claim

(j) An offer by a claimant to arbitrate must be nade

to each def endant agai nst whom the clai mant _has nade a cl aim

An offer by a defendant to arbitrate nust be made to each
20
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1| claimant. A defendant who rejects a claimant's offer to

2| arbitrate is subject to s. 400.02344(3). A claimnt who

3| rejects a defendant's offer to arbitrate is subject to s.

4| 400.02344(4).

5 (k) The hearing nmust be conducted by all the

6| arbitrators, but a majority may deternine any question of fact
7| and render a final decision. The chief arbitrator shall decide
8| all evidentiary matters in accordance with the Florida

9| Evidence Code and the Florida Rules of Civil Procedure. The
10| chief arbitrator shall file a copy of the final decision with
11| the clerk of the Agency for Health Care Administration. If any
12| nmenber of the arbitration panel beconmes unavailable, and as a
13| result of the unavailability the panel is unable to reach a
14| final majority decision, the chief arbitrator shall dissolve
15| the arbitration panel, declare misarbitration and enpanel a
16| new arbitration panel under subsection (4).

17 (1) This part does not preclude settlenent at any tinme
18| by mutual agreenment of the parties.

19 (m If an award of dammges is made to a claimant by

20| the arbitration panel, the defendant nust pay the damages no
21| later than 20 days after entry of the decision of the

22| arbitration panel

23 (n) Damnges and costs that are not paid within 20 days
24| are subject to postjudgnent interest.

25 (0) This part does not relieve a defendant who

26| voluntarily participates in binding arbitration fromtinely
27| paying damnges and costs awarded by an arbitration panel

28 (11) Any issue between the defendant and the

29| defendant's insurer or self-insurer as to who shall contro

30| the defense of the claimand any responsibility for paynent of
31| an arbitration award shall be deterni ned under existing

21
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1| principles of law, except that the insurer or self insurer may
2| not offer to arbitrate or accept a claimant's offer to

3| arbitrate without the witten consent of the defendant.

4 (12)(a) The Division of Adnministrative Hearings may

5| adopt rules to inplenment this section.

6 (b) Rules adopted by the division under this section,
7| s. 120.54, or s. 120.65, may authorize a reasonable sanction
8| except contenpt, including, but not linmted to, any sanction
9| authorized by s. 57.105, against a party for violating a rule
10| of the division or failing to conply with an order issued by
11| an adninistrative law judge which is not under judicia

12| review

13 (13) The division may charge the party requesting

14| binding arbitration an adninistrative fee for conducting the
15| arbitration. The admi nistrative fee may not exceed $1, 000.

16 (14) This section does not prevent the parties from
17| using a private arbitrator or arbitrators, in which instance
18| the sane procedures and limtations set forth in this section
19| apply.

20 Section 6. Section 400.02343, Florida Statutes, is

21| created to read

22 400. 02343 Arbitration to apportion financia

23| responsibility anmong nultiple defendants.--

24 (1) This section applies when nore than one def endant
25| participates in voluntary binding arbitrati on under s.

26| 400.02342.

27 (2)(a) Defendants who agreed to voluntary binding

28| arbitration nmust subnit any dispute anongst thenselves

29| concerning apportionnent of financial responsibility to a

30| separate binding arbitrati on proceedi ng. The defendants nust
31| file a notice of the dispute with the adninistrative |aw judge

22
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of the arbitration panel no later than 20 days after a

determ nation of dannges by the arbitration panel

(b) The apportionnent proceeding shall be conducted

bef ore a panel of three arbitrators. The panel nust include

the administrative |aw judge who presided in the arbitration

proceedi ng and two nursing hone arbitrators appointed by the

defendants. |If the defendants cannot agree on their sel ections

to the apportionnent panel, a list of not nobre than five

nonm nees shall be subnitted by each defendant to the director

of the Division of Adnm nistrative Hearings. The director shal

select the other arbitrators but may not sel ect npre than one

fromthe list of nom nees of any defendant.

(3) The adnministrative |aw judge shall serve as the

chief arbitrator. The judge shall convene the apportionnent

panel no later than 65 days after the arbitration panel issues

a danmage award.

(4) The apportionnent panel shall allocate financia

responsibility anong all defendants naned in the notice of an

asserted violation of a resident's rights or deviation from

the standard of care, regardless of whether the defendant had

submtted to arbitration. The defendants in the apportionnment

proceedi ng are responsible to one another for their

proportionate share of the damage award, attorney's fees, and

costs awarded by the arbitration panel. Al defendants in the

apportionnent proceeding are jointly and severally liable for

any danmnges assessed in arbitration. The deternination of the

percentage of fault of any nonarbitrating defendant i s not

bi ndi ng _agai nst _that defendant but is adnissible in any

subsequent | egal proceeding.

(5) Paynent by a defendant of the damages awarded by

the arbitration panel in the arbitration proceeding
23
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extinqui shes the defendant's liability to the claimant for the

incident described in the first arbitration and extingui shes

the defendant's liability for contribution to any defendant

who did not participate in arbitration.

(6) A defendant payi ng damages assessed under this

section or s. 400.02342 has a cause of action for contribution

agai nst _any arbitrating or nonarbitrating defendant whose

nedl i gence contributed to the injury.

Section 7. Section 400.02344, Florida Statutes, is

created to read

400.02344 Effect of a failure to offer or accept

voluntary binding arbitration.--

(1) A proceeding for voluntary binding arbitration is

an _alternative to a jury trial and does not supersede the

right of any party to a jury trial

(2) 1If neither party requests or agrees to voluntary

bi nding arbitration, the claimshall proceed to trial or to

any available |legal alternative such as offer of and demand

for judgnent under s. 768.79 or offer of settlenent under_ s.

45. 061.

(3) |If a defendant rejects a claimant's offer to

participate in voluntary binding arbitration, the claim shal

proceed to trial as otherwi se provided in this chapter without

limts on nonecononi c damages. |f the claimnt prevails at

trial, the clainmant is entitled to recover damages ot herw se

provi ded by | aw, prejudgnent interest, and reasonabl e

attorney's fees of up to 25 percent of the award when reduced

to present val ue.

(4) |1f aclaimant rejects a defendant's offer to enter

into voluntary binding arbitration:

24
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(a) Danmpnges are linted to net econonm c damages and

noneconom ¢ _danmages of no nmore than $750, 000 per claim The

total nonecononi ¢ danmages, if any, which nmay be awarded for

the claimarising out of the care and services rendered to the

resident, including any claimunder the Wongful Death Act,

are limted to a maxi num of $750, 000, regardl ess of the nunber

of individual claimnts or defendants. The Legi sl ature

expressly finds that the conditional |limt on noneconomc

danmages is warranted by the claimant's refusal to accept

arbitration and represents an appropriate bal ance between the

interests of all residents who ultimately pay for rights and

neqgli gence | osses and the interests of those residents who are

infjured as a result of negligence and violations of rights.

(b) Attorney's fees may not be awarded.

(c) Net econom c_damages may be awarded, i ncluding,

but not limted to, past and future nmedical and health care

expenses, loss of wages, and | oss of earning capacity, offset

by collateral source paynents.

(d) Punitive damages may be awarded under ss. 400. 0237

and 400. 0238.

(5) Jury trial shall proceed in accordance with

exi sting principles of |aw

Section 8. Section 400.02345, Florida Statutes, is

created to read

400. 02345 Determi nation of whether claimis subject to

arbitration.--

(1) A court of conpetent jurisdiction shall deternine

if aclaimis subject to voluntary arbitration under ss.

400. 02342 and 400.02348 if the parties cannot agree. If a

court determnes that a claimis subject to binding

arbitration, the parties nust decide whether to voluntarily
25
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1| arbitrate the claimno later than 30 days after the date the
2| court enters its order. If the parties choose not to

3| arbitrate, the limtations inposed by s. 400.02344 apply.

4 (2) 1f aplaintiff anends a conplaint to allege facts
5| that render the claimsubject to binding arbitration under ss.
6| 400.02342 and 400.02348, the parties nust decide whether to

7| participate in binding arbitration no later than 30 days after
8| the plaintiff files the amended conplaint. If the parties

9| choose not to arbitrate, the limtations inposed upon the

10| parties under ss. 400.02343 and 400.02344 apply.

11 Section 9. Section 400.02347, Florida Statutes, is

12| created to read:

13 400. 02347 Paynent of arbitration award; interest.--

14 (1) No later than 20 days after the arbitrati on pane
15| makes a finding of damages, if any, under s. 400.02342, a

16| def endant shall

17 (a) Pay the arbitration award to the clainmant; and

18 (b) Subnmit any dispute anobng nultiple defendants to

19| arbitration under s. 400.02343.

20 (2) Beginning 20 days after a danage award is issued
21| by the arbitration panel under s. 400.02342, the award shal

22| begin to accrue interest at the rate of 18 percent per year
23 Section 10. Section 400.02348, Florida Statutes, is
24| created to read:

25 400. 02348 Appeal of arbitration awards and

26| apportionnment of financial responsibility.--

27 (1) An arbitration award and an apportionnment of

28| financial responsibility are final agency action for purposes
29| of s. 120.68. An appeal nust be taken to the district court of
30| appeal for the district in which the arbitration or

31| apportionnment took place. The appeal is limted to a review of

26
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the record and nust proceed according to s. 120.68. The anpunt

of an arbitration award or an order apportioning financia

responsibility, the evidence in support of either, and the

procedure by which either is deternined are subject to

judicial reviewonly in a proceeding instituted under this

section.

(2) An appeal does not stay an arbitration or

apportionnent award. An arbitration or apportionnent panel

arbitration panel nenber, or circuit court may not stay an

arbitration or apportionnent award. A district court of appea

may stay an award to prevent nmanifest injustice, but a

district court of appeal namy not abrogate the provisions of s.
400.02347(2).

(3) A party to an arbitration proceedi ng nay enforce

an arbitration award or an apportionnent of financia

responsibility by filing a petition in the circuit court for

the circuit in which the arbitration or apportionnent took

place. A petition may not be granted unless the tine for

appeal has expired. If an appeal has been taken, a petition

may not be granted with respect to an arbitration award or an

apportionnent of financial responsibility that has been

stayed.
(4) |If the petitioner establishes the authenticity of

the arbitration award or of the apportionnent of financia

responsibility, shows that the tine for appeal has expired,

and denpnstrates that no stay is in place, the court shal

enter the orders and judgnents as are required to carry out

the terns of the arbitration award or apportionnent of

financial responsibility. The orders are enforceable by the

contenpt _powers of the court, and execution shall issue upon

the request of a party for the judgnment.
27
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Section 11. Section 400.141, Florida Statutes, is
amended to read:

400. 141 Administration and managenent of nursing hone
facilities.--Every licensed facility shall conmply with al
appl i cabl e standards and rul es of the agency and shall

(1) Be under the admi nistrative direction and charge
of a licensed administrator.

(2) Appoint a nmedical director |icensed pursuant to
chapter 458 or chapter 459. The agency may establish by rule
nore specific criteria for the appoi ntnent of a nedica
director.

(3) Have available the regular, consultative, and
energency services of physicians licensed by the state.

(4) Provide for resident use of a comrunity pharnacy
as specified in s. 400.022(1)(q). Any other law to the
contrary notwi thstandi ng, a registered pharmaci st licensed in
Florida, that is under contract with a facility |licensed under
this chapter, shall repackage a nursing facility resident's
bul k prescription nmedication which has been packaged by
anot her pharmacist licensed in any state in the United States
into a unit dose system conpatible with the system used by the
nursing facility, if the pharmacist is requested to offer such
service. In order to be eligible for the repackagi ng, a
resident or the resident's spouse nust receive prescription
nmedi cati on benefits provided through a forner enployer as part
of his or her retirenent benefits, a qualified pension plan as
specified in s. 4972 of the Internal Revenue Code, a federa
retirement program as specified under 5 CF. R s. 831, or a
Il ong-termcare policy as defined in s. 627.9404(1). A
pharmaci st who correctly repackages and rel abel s the
medi cation and the nursing facility which correctly

28
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admi ni sters such repackaged nedi cati on under the provisions of
this subsection shall not be held liable in any civil or

adm nistrative action arising fromthe repackaging. |In order
to be eligible for the repackaging, a nursing facility
resident for whomthe nedication is to be repackaged shal
sign an informed consent form provided by the facility which
i ncl udes an expl anation of the repackagi ng process and which
notifies the resident of the immunities fromliability

provi ded herein. A pharnmaci st who repackages and rel abel s
prescription nedications, as authorized under this subsection
may charge a reasonable fee for costs resulting fromthe

i mpl ementation of this provision.

(5) Provide for the access of the facility residents
to dental and other health-related services, recreationa
services, rehabilitative services, and social work services
appropriate to their needs and conditions and not directly
furni shed by the licensee. Wen a geriatric outpatient nurse
clinic is conducted in accordance with rul es adopted by the
agency, outpatients attending such clinic shall not be counted
as part of the general resident popul ation of the nursing hone
facility, nor shall the nursing staff of the geriatric
outpatient clinic be counted as part of the nursing staff of
the facility, until the outpatient clinic |load exceeds 15 a
day.

(6) Be allowed and encouraged by the agency to provide
ot her needed services under certain conditions. If the
facility has a standard |licensure status, and has had no cl ass
I or class Il deficiencies during the past 2 years or has been
awarded a Gold Seal under the program established in s.

400. 235, it may be encouraged by the agency to provide
services, including, but not limted to, respite and adult day
29
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services, which enable individuals to nove in and out of the
facility. A facility is not subject to any additiona
licensure requirenents for providing these services. Respite
care may be offered to persons in need of short-term or
tenporary nursing hone services. Respite care nust be provided
in accordance with this part and rul es adopted by the agency.
However, the agency shall, by rule, adopt nodified
requi renents for resident assessnent, resident care plans,
resi dent contracts, physician orders, and other provisions, as
appropriate, for short-termor tenporary nursing hone
services. The agency shall allow for shared progranm ng and
staff in a facility which nmeets mni num standards and offers
services pursuant to this subsection, but, if the facility is
cited for deficiencies in patient care, nmay require additiona
staff and prograns appropriate to the needs of service
reci pients. A person who receives respite care may not be
counted as a resident of the facility for purposes of the
facility's licensed capacity unless that person receives
24-hour respite care. A person receiving either respite care
for 24 hours or longer or adult day services nust be included
when calculating m ninmumstaffing for the facility. Any costs
and revenues generated by a nursing home facility from
nonresi denti al prograns or services shall be excluded fromthe
cal cul ations of Medicaid per diens for nursing hone
institutional care reinbursenent.

(7) If the facility has a standard license or is a
Gold Seal facility, exceeds the nininmmrequired hours of
licensed nursing and certified nursing assistant direct care
per resident per day, and is part of a continuing care
facility licensed under chapter 651 or a retirement community
that offers other services under pwrsdant—te part |11, part

30
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IV, or part V on a single canpus, be allowed to share
programm ng and staff. At the tine of inspection and in the
sem annual report required pursuant to subsection (15), a
continuing care facility or retirement comrunity that uses
this option nust denonstrate through staffing records that
m ni mum staffing requirenments for the facility were net.
Li censed nurses and certified nursing assistants who work in
the nursing hone facility may be used to provide services
el sewhere on canpus if the facility exceeds the mini mum nunber
of direct care hours required per resident per day and the
total nunber of residents receiving direct care services from
a licensed nurse or a certified nursing assistant does not
cause the facility to violate the staffing ratios required
under s. 400.23(3)(a). Conpliance with the m nimum staffing
rati os shall be based on total nunber of residents receiving
direct care services, regardl ess of where they reside on
canpus. If the facility receives a conditional |icense, it may
not share staff until the conditional |icense status ends.
Thi s subsection does not restrict the agency's authority under
federal or state law to require additional staff if a facility
is cited for deficiencies in care which are caused by an
i nsufficient nunber of certified nursing assistants or
Iicensed nurses. The agency may adopt rules for the
docunent ati on necessary to deternine conpliance with this
provi si on.

(8) Muintain the facility preni ses and equi pnent and
conduct its operations in a safe and sanitary manner

(9) |If the licensee furnishes food service, provide a
whol esonme and nourishing diet sufficient to neet generally
accepted standards of proper nutrition for its residents and
provi de such therapeutic diets as nay be prescribed by
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attendi ng physicians. |In naking rules to inplenent this
subsection, the agency shall be guided by standards
recommended by nationally recogni zed professional groups and
associ ations with know edge of dietetics.

(10) Keep full records of resident adm ssions and
di scharges; nedical and general health status, including
nmedi cal records, personal and social history, and identity and
address of next of kin or other persons who nmay have
responsibility for the affairs of the residents; and
i ndi vi dual resident care plans including, but not Ilimted to,
prescribed services, service frequency and duration, and
service goals. The records shall be open to inspection by the
agency.

(11) Keep such fiscal records of its operations and
conditions as may be necessary to provide information under
pursdant—te this part.

(12) Furnish copies of personnel records for enployees
affiliated with the sueh facility, to any other facility
licensed by this state requesting this information pursuant to
this part. The Sueh information contained in the records may
include, but is not limted to, disciplinary matters and any
reason for termnation. Any facility releasing such records
under pursuanrt—te this part shall be considered to be acting
in good faith and may not be held |iable for information
contained in such records, absent a showing that the facility
mal i ciously falsified such records.

(13) Publicly display a poster provided by the agency
cont ai ni ng the names, addresses, and tel ephone nunbers for the
state's abuse hotline, the State Long-Term Care Onbudsman, the
Agency for Health Care Adm nistration consumer hotline, the
Advocacy Center for Persons with Disabilities, the Florida
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St at ewi de Advocacy Council, and the Medicaid Fraud Contro
Unit, with a clear description of the assistance to be
expected from each

(14) Subnmit to the agency the information specified in
s. 400.071(2)(e) for a managenent conpany within 30 days after
the effective date of the managenent agreenent.

(15) Subnit sem annually to the agency, or nore
frequently if requested by the agency, information regarding
facility staff-to-resident ratios, staff turnover, and staff
stability, including information regarding certified nursing
assistants, licensed nurses, the director of nursing, and the
facility adm nistrator. For purposes of this reporting:

(a) Staff-to-resident ratios nust be reported in the
categories specified in s. 400.23(3)(a) and applicable rules.
The rati o nust be reported as an average for the npst recent
cal endar quarter.

(b) Staff turnover nust be reported for the nost
recent 12-month period ending on the |ast workday of the nost
recent cal endar quarter prior to the date the information is
subm tted. The turnover rate nust be conputed quarterly, with
the annual rate being the cumul ative sum of the quarterly
rates. The turnover rate is the total nunber of termnations
or separations experienced during the quarter, excluding any
enpl oyee term nated during a probationary period of 3 nonths
or less, divided by the total nunber of staff enployed at the
end of the period for which the rate is conputed, and
expressed as a percent age.

(c) The formula for determining staff stability is the
total nunber of enployees that have been enpl oyed for nore

than 12 nonths, divided by the total nunber of enployees
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enpl oyed at the end of the nobst recent cal endar quarter, and
expressed as a percent age.

(d) A nursing facility that has failed to conply with
state mnimumstaffing requirements for 2 consecutive days is
prohi bited from accepting new adm ssions until the facility
has achi eved the mininum staffing requirenents for a period of
6 consecutive days. For the purposes of this paragraph, any
person who was a resident of the facility and was absent from
the facility for the purpose of receiving nedical care at a
separate | ocation or was on a | eave of absence is not
consi dered a new admni ssion. Failure to i mpose such an
admi ssions noratoriumconstitutes a class |l deficiency.

(e) A nursing facility which does not have a
conditional license may be cited for failure to conply with
the standards in s. 400.23(3)(a) only if it has failed to neet
those standards on 2 consecutive days or if it has failed to
nmeet at | east 97 percent of those standards on any one day.

(f) A facility which has a conditional |icense nust be
in conpliance with the standards in s. 400.23(3)(a) at al

tinmes.

Nothing in this section shall limt the agency's ability to
i npose a deficiency or take other actions if a facility does
not have enough staff to neet the residents' needs.

(16) Report monthly the nunmber of vacant beds in the
facility which are avail able for resident occupancy on the day
the information is reported.

(17) Notify a licensed physician when a resident
exhi bits signs of denentia or cognitive inpairment or has a
change of condition in order to rule out the presence of an
under | yi ng physiol ogical condition that nay be contributing to
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such dementia or inpairment. The notification nmust occur
within 30 days after the acknow edgnent of the sueh signs by
facility staff. If an underlying condition is deternined to
exist, the facility shall arrange, with the appropriate health
care provider, the necessary care and services to treat the
condi ti on.

(18) If the facility inplenments a dining and
hospitality attendant program ensure that the programis
devel oped and i npl emented under the supervision of the
facility director of nursing. A licensed nurse, licensed
speech or occupational therapist, or a registered dietitian
nmust conduct training of dining and hospitality attendants. A
person enpl oyed by a facility as a dining and hospitality
attendant nust perform tasks under the direct supervision of a
i censed nurse.

(19) Report to the agency any filing for bankruptcy
protection by the facility or its parent corporation,
divestiture or spin-off of its assets, or corporate
reorgani zation within 30 days after the conpletion of the sueh
activity.

(20) Effective October 1, 2005, maintain general and

professional liability insurance coverage, witten through

admitted carriers, surplus carriers, or offshore captives, in

an anount not less than $2,500 per licensed nursing hone bed
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2605. The professional liability insurance coverage shall not

allow for wasting of the policy with costs and attorney fees.

(21)(a) Effective October 1, 2005, in lieu of genera

and professional liability insurance coverage, denpnstrate

proof of financial responsibility in one of the follow ng

ways:

1. Establishing an escrow account consisting of cash

or _assets eligible for deposit in accordance with s. 625.52 in

an _annual anpunt not less than $2,500 per licensed nursing

hone bed, to be funded in 12 nonthly installnments at the

inception of the escrow account; or

2. Optaining an unexpired, irrevocable |etter of

credit, established under chapter 675, in _an _annual anpunt not

| ess than $2,500 per licensed nursing home bed. The |letter of

credit shall be payable to the facility as beneficiary upon

presentnent of a final judgnent indicating liability and

awar di ng _damages to be paid by the facility or upon

presentnent of a settlenent agreenent signed by all parties to

the agreenment when the final judgnent or settlenent is a

result of a liability claimagainst the facility. The letter

of credit shall be nonassi gnable and nontransferable. The

letter of credit shall be issued by any bank or savings

associ ation organi zed and existing under the |laws of this

state or any bank or savings association organi zed under the

laws of the United States which has its principal place of

business in this state or has a branch office that is

aut hori zed under the laws of this state or of the United

States to receive deposits in this state.

(b) Inlieu of general and professional liability

insurance coverage, a state-designated teaching nursing hone

and its affiliated assisted living facilities created under s.
36
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430. 80 may denpnstrate proof of financial responsibility as
provided in s. 430.80(3)(h).

(c) The required anpbunt of general and professiona

liability insurance or financial responsibility shall be

recal cul at ed begi nning January 1, 2007, and continue each

January 1, by the rate of inflation for the preceding year

using the Consuner Price Index Uban B All ltens, as published

by the United States Bureau of lLabor Statistics.

(d) General and professional liability coverage or

financial responsibility nust be denpnstrated at the tine of

initial licensure and at the tine of relicensure and in order

to maintain the |icense.

(e) Notwithstanding any provision to the contrary, a

nursing hone facility that is part of a continuing care

facility certified under chapter 651 and owned by the sane

corporation may use the liability insurance or financia

responsibility that is in effect for the continuing care

facility as proof of conpliance if the total ampunt of

coverage or financial responsibility is no |less than the

nm ni mum anpunt _required for its nursing hone facility based on

$2.500 per licensed nursing hone bed under the requirenents of

this section and as adjusted for inflation as provided in

paragraph (c).

(f) A corporation that owns a nursing honme facility

and offers other long-termcare or housing services under the

sane _corporate entity or a holding conpany through which

nursing hone care and other services are offered, including,

but not limted to, assisted |living, hone health, apartnents

or units for independent living, or any conbination thereof,

may use the liability insurance or financial responsibility in

effect for the corporation or holding conpany as proof of
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conpliance if the anpunt of coverage or financia

responsibility is no less than the mni num anpunt required for

its nursing hone facility based on $2,500 per |licensed nursing

honme bed under the requirenents of this section and as

adjusted for inflation as provided in paragraph (c).
(22)28- Maintain in the nmedical record for each

resident a daily chart of certified nursing assistant services

provided to the resident. The certified nursing assistant who
is caring for the resident nmust conplete this record by the
end of his or her shift. This record nust indicate assistance
with activities of daily living, assistance with eating, and
assistance with drinking, and nust record each offering of
nutrition and hydration for those residents whose plan of care
or assessnent indicates a risk for malnutrition or
dehydrati on.

(23) 22> Before Novenber 30 of each year, subject to
the availability of an adequate supply of the necessary
vacci ne, provide for imunizations against influenza viruses
to all its consenting residents in accordance with the
recomendati ons of the United States Centers for Disease
Control and Prevention, subject to exenptions for nedical
contraindications and religious or personal beliefs. Subject
to these exenptions, any consenting person who becones a
resident of the facility after Novenmber 30 but before March 31
of the followi ng year nust be i munized within 5 working days
after becoming a resident. |nmunization shall not be provided
to any resident who provides docunentation that he or she has
been i muni zed as required by this subsection. This subsection
does not prohibit a resident fromreceiving the inmunization
fromhis or her personal physician if he or she so chooses. A
resi dent who chooses to receive the inmmunization fromhis or
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her personal physician shall provide proof of imunization to
the facility. The agency may adopt and enforce any rules
necessary to conply with or inplenment this subsection

(24) 23> Assess all residents for eligibility for
pneunococcal pol ysaccharide vaccination (PPV) and vacci nate
residents when indicated within 60 days after the effective
date of this act in accordance with the recomendati ons of the
United States Centers for Di sease Control and Prevention
subj ect to exenptions for medical contraindications and
religious or personal beliefs. Residents admitted after the
effective date of this act shall be assessed within 5 working
days of adm ssion and, when indicated, vaccinated within 60
days in accordance with the reconmendati ons of the United
States Centers for Disease Control and Prevention, subject to
exenptions for medical contraindications and religious or
personal beliefs. |nmunization shall not be provided to any
resi dent who provides docunentation that he or she has been
i muni zed as required by this subsection. This subsection does
not prohibit a resident fromreceiving the inmunization from
his or her personal physician if he or she so chooses. A
resi dent who chooses to receive the inmmunization fromhis or
her personal physician shall provide proof of imunization to
the facility. The agency may adopt and enforce any rules
necessary to conply with or inplenment this subsection

(25) 24> Annually encourage and pronmote to its
enpl oyees the benefits associated with i muni zati ons agai nst
i nfl uenza viruses in accordance with the recomendations of
the United States Centers for Disease Control and Prevention
The agency nmmy adopt and enforce any rul es necessary to conply

with or inplement this subsection.

39

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 2390
32-916C- 05

Facilities that have been awarded a Gold Seal under the
program established in s. 400.235 may develop a plan to
provide certified nursing assistant training as prescribed by
federal regulations and state rules and may apply to the
agency for approval of their program

Section 12. Subsection (3) is added to section
400. 151, Florida Statutes, to read:

400. 151 Contracts. --

(3) If a contract to which this section applies

contains a provision that provides for binding arbitration of

any dispute that may arise under, or is related to, the

duties, obligations, or services set forth in the contract,

the binding-arbitration provision nust conply with the

following criteria:

(a) The provision nmay not be contrary to this chapter

(b) The provision nmust be distinguishable fromthe

remai nder _of the contract by using uppercase and bold typeface

to denomi nate the provision as one providing for "DI SPUTE

RESOLUTI ON' or alternatively, "ARBITRATION." The provision

nmust _al so _use uppercase and bold typeface to notify the

resident that signing the contract neans that the party agrees

to waive any right to a jury trial and consents to _engage in

voluntary binding arbitration.

(c) The provision nmust include a short, easily

under st andabl e _expl anation of the arbitration process and what

clains are subject to arbitration. The provision nust clearly

informthe resident, or the resident's designee, that he or

she has the right to consult an attorney and have the

agreenent reviewed by an attorney of his or her choice. A

representative of the |licensee nust read the provision to the

resident and answer any questions asked by the resident. If a
40
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resi dent requires special accommpdations for reading or

hearing the provision, the |licensee nust ensure that

appropri ate accommpdati ons are made.

(d) The provision nust conply with chapter 682,

including, but not linted to, the right of the parties to

participate in discovery, the right to counsel, the right to

present evidence, the right to cross-exam ne w tnesses, and

present expert testinmony.

(e) The contract's provision nay not limt the anmpunt

of the damages, if any, which may be awarded by the arbitrator

other than to state that the lintations set forth in section

400.023(1) apply to the contract. If a clainmant seeks to

assert a claimfor punitive damages, ss. 400.0237 and 400. 0238

apply when determ ni ng whether such a claimumy be brought and

the anmpunt of danmmges, if any, which nmay be awarded.

(f) The provision nust state that the |aws of this

state apply to any legal issue presented to the arbitration

panel and nust state that the arbitration will be held in the

county where the nursing hone facility is |ocated.

(q) The provision does not lint the resident from

bringing a claimin the arbitrati on based upon an all eged

deprivation of his or her resident rights as set forth in s.

400.022, and in accordance with the standards set forth in s.
400.023(2)-(5).

(h) The resident, or, if the resident is unable to

sign the contract due to any physical or mental inpairnent,

the resident's health care surrogate, health care proxy,

spouse, or other person holding a power of attorney or durable

fam |y power of attorney has 14 cal endar days follow ng the

date of signing the contract, excluding state-recognized

holidays, in which to rescind the arbitration provision, and
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1| the rescission does not affect the other duties and

2| obligations set forth in the agreenment by and between the

3| parties.

4 (i) The page on which the dispute-resolution or

5| arbitration provision appears nust include a signature line or
6| other area where the resident, or resident's designee, can

7| sign or initial that they have read the page and that the

8| contents of the page have been explained to them

9 (j) The provision may not require the resident or the
10| resident's designee to incur any initiation fees for the

11| binding-arbitration process which would be greater than the
12| filing fee applicable to the initiation of a civil action in
13| the circuit where the claimcould be brought.

14 (k) This subsection applies only to contracts having
15| arbitration provisions signed on or after July 1, 2005. This
16| subsection does not apply to continuing care contracts

17| governed under chapter 651

18 Section 13. Subsection (13) is added to section

19| 409.907, Florida Statutes, to read:
20 409.907 Medicaid provider agreenments.--The agency may
21| make paynments for nedical assistance and rel ated services
22| rendered to Medicaid recipients only to an individual or
23| entity who has a provider agreenent in effect with the agency,
24| who is performng services or supplying goods in accordance
25 with federal, state, and local |aw, and who agrees that no
26| person shall, on the grounds of handi cap, race, color, or
27| national origin, or for any other reason, be subjected to
28| discrimnation under any programor activity for which the
29| provider receives paynent fromthe agency.
30 (13)(a) Effective January 1, 2007, and notwi t hstandi ng
31| s. 409.905(8), the agency nmmy not renew a Medicaid provider
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1| agreement with a chronically poor-perform ng nursing hone

2| facility.

3 (b) Effective January 1, 2007, any nursing hone

4| facility determined to be chronically poor-perform ng may not
5| participate in the voluntary binding arbitration provisions
6| set forth in part Il of chapter 400.

7 Section 14. Subsection (2) of section 409.908, Florida
8| Statutes, is anended to read:

9 409. 908 Rei nbursenent of Medicaid providers.--Subject
10| to specific appropriations, the agency shall reinburse

11| Medicaid providers, in accordance with state and federal |aw,
12| according to nethodol ogies set forth in the rules of the

13| agency and in policy manual s and handbooks incorporated by
14| reference therein. These nethodol ogi es nay include fee

15| schedul es, reinmbursenment nethods based on cost reporting,

16| negoti ated fees, conpetitive bidding pursuant to s. 287.057,
17| and ot her mechani snms the agency considers efficient and

18| effective for purchasing services or goods on behal f of

19| recipients. |If a provider is reinbursed based on cost
20| reporting and submits a cost report late and that cost report
21| woul d have been used to set a |ower reinbursenent rate for a
22| rate senester, then the provider's rate for that senester
23| shall be retroactively calcul ated using the new cost report,
24| and full paynment at the recalculated rate shall be effected
25| retroactively. Medicare-granted extensions for filing cost
26| reports, if applicable, shall also apply to Medicaid cost
27| reports. Paynent for Medicaid conpensabl e services nade on
28| behal f of Medicaid eligible persons is subject to the
29| availability of nobneys and any limtations or directions
30| provided for in the General Appropriations Act or chapter 216.
31| Further, nothing in this section shall be construed to prevent
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or limt the agency from adjusting fees, reinbursenent rates,
| engt hs of stay, nunber of visits, or nunber of services, or
maki ng any other adjustnents necessary to conply with the
availability of nopneys and any limtations or directions
provided for in the General Appropriations Act, provided the
adj ustnent is consistent with |egislative intent.

(2)(a)1l. Reinbursement to nursing homes |icensed under
part Il of chapter 400 and st ate-owned-and- oper at ed
intermedi ate care facilities for the devel opnental ly disabl ed
i censed under chapter 393 nmust be nmade prospectively.

2. Unless otherwise linted or directed in the Cenera
Appropriations Act, reinbursenent to hospitals |icensed under
part | of chapter 395 for the provision of sw ng-bed nursing
home services nmust be made on the basis of the average
st at ewi de nursing hone paynent, and rei nbursenent to a
hospital |icensed under part | of chapter 395 for the
provi sion of skilled nursing services nust be nade on the
basis of the average nursing home paynent for those services
in the county in which the hospital is |located. Wen a
hospital is located in a county that does not have any
comuni ty nursing hones, reinbursenent nust be determ ned by
averagi ng the nursing hone paynents, in counties that surround
the county in which the hospital is |located. Reinbursenent to
hospital s, including Medicaid paynment of Medicare copaynents,
for skilled nursing services shall be limted to 30 days,
unl ess a prior authorization has been obtained fromthe
agency. Medicaid reinbursenent may be extended by the agency
beyond 30 days, and approval must be based upon verification
by the patient's physician that the patient requires
short-termrehabilitative and recuperative services only, in
whi ch case an extension of no nore than 15 days nay be
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approved. Rei mbursement to a hospital |icensed under part | of
chapter 395 for the tenporary provision of skilled nursing
services to nursing hone residents who have been di spl aced as
the result of a natural disaster or other energency nmay not
exceed the average county nursing hone paynment for those
services in the county in which the hospital is located and is
limted to the period of time which the agency considers
necessary for continued placenment of the nursing hone
residents in the hospital

(b) Subject to any limtations or directions provided
for in the General Appropriations Act, the agency shal
establish and inplement a Florida Title XI X Long-Term Care
Rei mbur senent Pl an (Medi caid) for nursing hone care in order
to provide care and services in conformance with the
applicable state and federal laws, rules, regulations, and
quality and safety standards and to ensure that individuals
eligible for nmedical assistance have reasonabl e geographic
access to such care.

1. Changes of ownership or of |licensed operator do not
qualify for increases in reinbursenment rates associated with
t he change of ownership or of licensed operator. The agency
shall amend the Title XIX Long Term Care Rei nbursenment Plan to
provide that the initial nursing honme reinbursenent rates, for
the operating, patient care, and MAR conponents, associ ated
with related and unrel ated party changes of ownership or
licensed operator filed on or after Septenmber 1, 2001, are
equi valent to the previous owner's reinbursenent rate.

2. The agency shall anend the long-term care
rei mbursenent plan and cost reporting systemto create direct
care and indirect care subconponents of the patient care
conmponent of the per diemrate. These two subconponents
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1| together shall equal the patient care conponent of the per

2| diemrate. Separate cost-based ceilings shall be calcul ated

3| for each patient care subconponent. The direct care

4| subconponent of the per diemrate shall be limted by the

5| cost-based class ceiling, and the indirect care subconponent

6| shall be limted by the |l ower of the cost-based class ceiling,
7| by the target rate class ceiling, or by the individua

8| provider target. Fhe—ageneyshalH—adiust—the patient—care

9| eerponent—effeetive Januvary—1—2002—Fhecostto—adiust—the
10| direet—care—subeorponent—shal—be net—of the totalfunds

11| previousty—attecatedforthe—ecasemx—adden—Fheageney—shatt
12| meketherequi+red—changes—tothenrursing—here—ecost—reporting
13| formws—toinplerent—thisrequirerent—effeetive Janvary—31—2002—
14 3. The direct care subconponent shall include salaries
15| and benefits of direct care staff providing nursing services
16| including registered nurses, licensed practical nurses, and
17| certified nursing assistants who deliver care directly to

18| residents in the nursing home facility. This excludes nursing
19| administration, MDS, and care plan coordinators, staff

20| devel opnent, and staffing coordinator

21 4. Al other patient care costs shall be included in
22| the indirect care cost subconponent of the patient care per
23| diemrate. There shall be no costs directly or indirectly

24| allocated to the direct care subconmponent from a honme office
25| or managenent conpany.

26 5. On July 1 of each year, the agency shall report to
27| the Legislature direct and indirect care costs, including

28| average direct and indirect care costs per resident per

29| facility and direct care and indirect care salaries and

30| benefits per category of staff nmenber per facility.
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6. In order to offset the cost of general and
professional liability insurance, the agency shall anmend the
plan to allow for interimrate adjustnments to reflect
increases in the cost of general or professional liability
i nsurance for nursing homes. This provision shall be
i mpl enmented to the extent existing appropriations are
avail abl e.

7. Effective October 1, 2005, the agency shall anend

the plan to recognize increases in professional liability

i nsurance costs incurred by a nursing hone facility. The

agency shall provide a pass-through of professional liability

insurance, including contributions establishing financia

responsibility under s. 400.141(20), in an anount that does

not exceed $2,500 per licensed nursing hone bed. Any portion

of the costs of professional liability insurance which exceed

$2.500 per bed is recognized as an operating cost and is

subject to the operating-cost ceiling and target.

8. The agency mmy inpose a quality assurance

assessnent _on all nursing hone facilities |icensed under part

|| of chapter 400 as a provider contribution for neking

paynents, including federal matching funds, through the

net hodol ogi es for Medicaid nursing hone rei nbursenent. Funds

received for this purpose nust be accounted for separately and

may not be commingled with other state or local funds in any

mnner .

It is the intent of the Legislature that the reinbursenent
pl an achi eve the goal of providing access to health care for
nursi ng home residents who require |large anounts of care while
encouragi ng diversion services as an alternative to nursing
hone care for residents who can be served within the
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comunity. The agency shall base the establishnment of any
maxi mum rate of paynent, whether overall or conponent, on the
avail abl e noneys as provided for in the General Appropriations
Act. The agency may base the nmaxi numrate of paynent on the
results of scientifically valid analysis and concl usi ons
derived from objective statistical data pertinent to the
particul ar maxi numrate of paynment.

Section 15. Subsection (9) of section 400.147, Florida
Statutes, is anended to read:

400. 147 Internal risk managenent and quality assurance
program - -

(9) By the 10th of each nonth, each facility subject
to this section shall report any notice received under s.
400. 0233(1) pursuant—te—s—400-0233(2) and each initia
conplaint that was filed with the clerk of the court and
served on the facility during the previous nmonth by a resident
or aresident's fam |y nmenber, guardi an, conservator, or
personal |egal representative. The report nust include the
name of the resident, the resident's date of birth and socia
security nunmber, the Medicaid identification nunber for
Medi cai d-el i gi bl e persons, the date or dates of the incident
| eading to the claimor dates of residency, if applicable, and
the type of injury or violation of rights alleged to have
occurred. Each facility shall also submit a copy of the
notices received under s. 400.0233(1) pursdant—te—s—
400-0233(2) and conplaints filed with the clerk of the court.

This report is confidential as provided by |aw and i s not

di scoverabl e or adm ssible in any civil or adm nistrative

action, except in sueh actions brought by the agency to
enforce theprovisteons—oef this part.
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Section 16. For the purpose of incorporating the
amendnent made to section 400.141, Florida Statutes, in a
reference thereto, paragraph (h) of subsection (3) of section
430.80, Florida Statutes, is reenacted to read:

430.80 Inplenmentation of a teaching nursing home pil ot
project.--

(3) To be designated as a teaching nursing honme, a
nursing home |icensee nmust, at a mini mum

(h) Maintain insurance coverage pursuant to s.

400. 141(20) or proof of financial responsibility in a m ninmm
amount of $750,000. Such proof of financial responsibility may
i ncl ude:

1. Maintaining an escrow account consisting of cash or
assets eligible for deposit in accordance with s. 625.52; or

2. Obtaining and nmintaining pursuant to chapter 675
an unexpired, irrevocabl e, nontransferable and nonassi gnhabl e
letter of credit issued by any bank or savings associ ation
organi zed and exi sting under the laws of this state or any
bank or savings association organi zed under the | aws of the
United States that has its principal place of business in this
state or has a branch office which is authorized to receive
deposits in this state. The letter of credit shall be used to
satisfy the obligation of the facility to the clai mant upon
presentnent of a final judgment indicating liability and
awar di ng danmages to be paid by the facility or upon
presentnent of a settlenment agreenment signed by all parties to
t he agreement when such final judgnment or settlenment is a
result of a liability claimagainst the facility.

Section 17. Adjustnent of arbitration

limts.--Effective January 1, 2007, the arbitration limts set
forth in sections 400.02342(7) and 400.02344(4)(a), Florida
49
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Statutes, shall be adjusted annually for inflation as neasured

by the Consuner Price Index for Al Urban Consunmers published

by the Bureau of Labor Statistics of the United States

Departnent of Labor.

Section 18. Chronically poor-perform ng nursing honme

facilities.--

(1) 1t is the intent of the Leqgislature that the

Agency for Health Care Adm nistration not renew Medicaid

provi der _agreenents with any nursing hone facility that has a

pattern, over tinme, of actual harm or imedi ate jeopardy

citations in accordance with state and federal |icensure and

certification requirenents. These facilities, are known as

chronically poor-perform ng nursing hone facilities. To abide

by the intent of the lLeqgislature, the agency, after consulting

with the Florida Health Care Association, the Florida

Associ ation of Hones for the Aged, and the Anerican

Associ ation of Retired Persons (AARP)., shall

(a) Define a chronically poor-perform ng nursing

facility with a specific period of tine for deternmining a

pattern.
(b) ldentify, notify, nonitor, measure inprovenent,

and, when appropriate, inplenent nonrenewal of the Medicaid

agreenents for chronically poor-performnmng nursing hone

facilities.

(c) Foster the inprovenent of chronically

poor-perform ng nursing hone facilities by including tine

limts for denpnstrating neasurabl e inprovenent, including

identifying criteria that neasure the inprovenent.

(d) Analyze and prepare a report regarding the

exi sting Medicaid Up-or-Out Program authorized in section

400.148, Florida Statutes, including the progress of
50
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participating nursing hone facilities, benefits of the

program_ and success in _achieving the intended goals.

(e) Review all adm nistrative procedures and barriers

relating to identifying and elimnating chronically

poor-perform ng nursing hone facilities and nmake

recommendations for necessary statutory changes to elinminate

barriers.

(2) 1t is the intent of the Leqgislature that a study

be conducted of all federal and state enforcenent sanctions

and renedi es available to the Agency for Health Care

Administration for use with nursing hone facilities. The study

nmust i nclude, but need not be limted to, a review and

eval uation of the agency's use over the past 5 years of

receivership, civil noney penalties, and denial of paynent for

new adni ssions. The study nust also evaluate the state survey

process, including statew de consistency in survey findings by

state area office, the system c costs for survey appeals, the

effecti veness and objectivity of the infornal

di spute-resol ution process in resolving disputes, and recent

experiences of reversals of final orders of the agency and

modi fications of the state's adm nistrative actions concerning

surveys and ratings. The results of the study shall be

presented to the Governor, the President of the Senate, and

the Speaker of the House of Representatives by February 1,

2006.

Section 19. The Agency for Health Care Admi nistration

nmust establish a health care quality inprovenent system for

nursing hone facilities licensed in this state. The system

shall include, but need not be limted to, the follow ng:

(1) CGuidelines for internal quality assurance

prograns, including standards for
51
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(a) Witten quality assurance prodram descriptions.

(b) Responsibilities of the governing body for

nonitoring, evaluating, and inproving care.

(c) An active quality assurance comrittee.

(d) Quality assurance program supervision

(e) Requiring the programto have adequate resources

to effectively carry out its specified activities.

(f) Provider participation in the quality assurance

program
(q) Delegation of quality assurance program

activities.

(h) Credentialing and recredentialing.

(i) Enrollee rights and responsibilities.

(j) Availability and accessibility to services and

care.

(k) Accessibility and availability of nedical records,

as well as proper recordkeeping and process for record review

(1) Uilization review

(m A continuity of care system

(n) Quality assurance program docunentation.

(0) Coordination of quality assurance activity with

ot her managenent activity.

(2) CGuidelines requiring the entities to conduct

quality-of-care studies that:

(a) Target specific conditions and specific health

service delivery issues for focused nonitoring and eval uation.

(b) Use clinical care standards or practice guidelines

to objectively evaluate the care the entity delivers or fails

to deliver for the targeted clinical conditions and health

services delivery issues.
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(c) Use quality indicators derived fromthe clinica

care standards or practice quidelines to screen _and nponitor

care and services delivered.

(3) Guidelines for external quality review of each

contractor which require: focused studies of patterns of care;

individual care review in specific situations; and followp

activities on previous pattern-of-care study findings and

i ndividual -care-review findings. In designing the externa

gquality review function and determ ning how it is to operate

as part of the state's overall quality inprovenent system the

agency shall construct its external quality revi ew

organi zation and entity contracts to address each of the

fol |l owi ng:
(a) Delineating the role of the external quality

revi ew organi zation.

(b) Length of the external quality review organization

contract with the state.

(c) Participation of the contracting entities in

designing external quality review organi zation review

activities.

(d) Potential variation in the type of clinica

conditions and health services delivery issues to be studied

at_each pl an.

(e) Determning the nunber of focused pattern-of-care

studies to be conducted for each plan

(f) Methods for inplenenting focused studies.

(q) Individual care review

(9) Followup activities.

Section 20. Assessnents of nursing hone facilities.--

(1) FEffective October 1, 2005, each nursing honme

facility licensed under chapter 400, Florida Statutes, shal
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pay an _annual assessnent for each |licensed bed in the

facility. The funds raised by the assessnent are intended to

ensure access to nursing hone services by the state's elderly

popul ation. The funds raised by the assessnent shall be used

as provided in this section.

(2) The ampunt of the annual assessnent shall be

determined in the foll owi ng manner

(a) The initial annual assessment shall be $10 per bed

per day. Thereafter, the assessnent shall be adjusted annually

for inflation as neasured by the Consumer Price |Index for Al

Urban Consuners published by the Bureau of lLabor Statistics of

the United States Departnment of Labor.

(b) The initial assessment shall be determ ned by the

Agency for Health Care Admi nistration and shall be based on

the agency's determ nation of the needs that will be paid for

by the assessnent _and the ability of nursing home service

providers to pay the assessnent.

(3)(a) 1t is the intent of the Legislature that funds

derived fromthe assessnment nmay not be used to suppl enent

exi sting funding of programs providing nursing hone services,

but rather to enhance the services provided by the current

fundi ng.
(b) Al funds collected fromthe assessnent nust be

used to nmeet the mininmumcertified nursing assistant staffing

of 2.9 hours of direct care per resident per day as required

by section 400.23(3), Florida Statutes.

Section 21. |1f any portion of this act, including this

section, is found to be unconstitutional, the entire act shal

be null, void, and of no effect.

Section 22. Except as otherw se expressly provided in
this act, this act shall take effect Cctober 1, 2005.
54
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2 SENATE SUMVARY

3 Provi des | egislative findings and intent relating to
liability insurance for nursing honme facilities. Requires

4 a resident or the resident's |egal raﬁresentative to
include a certificate of conpliance en a conpl ai nt

5 alleging a violation of a resident's rights is filed with
the clerk of court. Requires that the presuit notice be

6 given to each prospective defendant. Requires that
certain specified information be included with the

7 notice. Provides that any party may elect to participate
in voluntary binding arbitration. Provides the procedures

8 to initiate and conduct a voluntary binding arbitration
Permts the parties to use private arbitrators. Requires

9 nmul ti pl e defendants to a binding arbitration proceeding
to apportion a danmage award anongst thensel ves through a

10 second arbitration proceeding. Providing that a
participating defendant has a cause of action for

11 contribution from other defendants. Provi des consequences
for a claimant or defendant that fails to participate in

12 bi nding arbitration. Creates procedures to determne if a
specific claimis subject to binding arbitration

13 Requires a defendant to pay a damage award within a
specified time period. Provides for an appeal of an

14 arbitration or apportionnent award. Authorizes a party to
an arbitration or apportionnment proceedin? to enforce an

15 arbitration award or an apportionment of financia
responsibility. Requires a nursing hone facility to

16 mai ntai n general and professional liability insurance
with specified insurance carriers. Provides alternative

17 met hods to establish financial responsibility for clains
filed against the nursing home. Provides criteria for a

18 resident's contract which include arbitration or dispute
resolution provisions. Directs the Agency for Health Care

19 Admi ni stration not to renew a Medicald provider agreement
with a chronically poor-performng nursing hone facility.

20 Requi res the agencr to recogni ze I ncreases in
professional liability insurance costs by providing a

21 pass-through of professional liability insurance in a
speci fied anount. Requires that arbitration |imts be

22 adj usted annually for inflation. Directs the agency to
consult with certain specified private organizations to

23 i dentify and inprove poor-perform ng nursing hones.
Requi res the agency to prepare a report of the Medicaid

24 "Up-or-Qut Program" Provides legislative intent that a
study be conducted of all federal and state enforcenent

25 sanctions and renedi es available to the agency to use
with nursing hone facilities. Requires a report of the

26 findings of the study to be submtted by a specified
date. Requires each nursin? home facility to pay an

27 annual assessnent on each [icensed bed after a specified
date. Provides for the use of the funds coll ected.

28 Provi des a method by which the assessnment will be
determ ned. (See bill for details.)

29

30

31
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