CS for SB 2412 Second Engrossed (ntc)

1 A Dbill to be entitled

2 An act relating to viatical settlenents;

3 anending s. 517.021, F.S.; revising and

4 provi ding definitions; creating s. 517.072,

5 F.S.; specifying nonapplication of certain

6 exenptions to viatical settlenment investnents;
7 speci fying the offering of a viatica

8 settl enent investnment as not an exenpt

9 transaction under certain provisions of |aw,
10 anmending s. 517.081, F.S.; authorizing the

11 Fi nanci al Servi ces Conmi ssion to adopt

12 additional rules relating to securities

13 regi stration; authorizing the comrission to

14 adopt rules establishing requirenents and

15 standards for disclosures and records relating
16 to viatical settlenent investnents; creating s.
17 517.1215, F.S.; requiring the conmm ssion to

18 adopt rules specifying requirenents for certain
19 i nvestment advi sors; requiring the comm ssion
20 to establish by rule rules of conduct and
21 prohi bi ted busi ness practices for investnent
22 advi sers and associ ated persons; providing
23 requirenents; creating s. 517.1217, F.S.
24 authorizing the comrission to establish by rule
25 rul es of conduct and prohibited business
26 practices for deal ers and associ ated persons;
27 provi di ng requi renents; anmending s. 624.501
28 F.S.; including agents maki ng an appoi nt nent
29 under certain life insurance agent fee
30 provi si ons; anending ss. 626.015, 626.112,
31 626. 207, and 626.331, F.S., to conform

1
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1 anendi ng s. 626.611, F.S.; providing an

2 addi ti onal ground for conpul sory refusal

3 suspensi on, or revocation of certain |icenses
4 or appointnments for transactions relating to

5 viatical settlenent contracts; anmending s.

6 626. 777, F.S., to conform anending s.

7 626. 7845, F.S.; prohibiting certain activities
8 by a person relating to viatical settlenent

9 contracts unless he or she is a licensed life
10 agent; amending s. 626.9911, F.S.; revising

11 definitions; anmending s. 626.9912, F.S., to

12 conform anending s. 626.9913, F.S.; specifying
13 addi tional requirenents for annual statenents
14 by viatical settlenment provider |icensees;

15 provi ding an alternative bond provision for

16 certain viatical settlement providers for a

17 certain time period; prohibiting certain

18 persons from | evying upon certain assets or

19 securities under certain circunstances;
20 anendi ng s. 626.9914, F.S.; including the
21 authority to deny a |license anong the adverse
22 actions the Ofice of Insurance Regul ati on may
23 take against a viatical settlenment provider for
24 certain actions; anending s. 626.9916, F.S.;
25 revising |licensure requirenents for viatica
26 settl enent brokers; providing for
27 sel f-appoi ntnent; providing for transfers of
28 appoi ntnents; providing for term nation of
29 licenses; specifying a fiduciary duty of
30 viatical settlenent brokers; prohibiting
31 di vidi ng or sharing conpensation received by a

2
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1 life agent for certain activities under certain
2 ci rcunstances; creating s. 626.99175, F.S.

3 requiring registration to operate as a life

4 expect ancy provider; providing registration for
5 requi renents; requiring certain application

6 information; requiring registered life

7 expectancy providers to periodically file

8 audits with the office; providing audit

9 requi renents; authorizing certain subsidiaries
10 of |ife expectancy providers to operate as a
11 provi der under certain circunstances;

12 prohi biting certain providers, brokers, and

13 agents from owni ng or being an officer

14 director, or enployee of a |life expectancy

15 provider; requiring providers to provide the
16 of fice with advance notice of certain changes;
17 requiring providers to retain copies of certain
18 i nformati on and docunents; providing an

19 exception; providing procedures for approval or
20 deni al of applications; specifying grounds for
21 deni al of an application; authorizing the

22 office to assess administrative fines under

23 certain circunstances; authorizing the office
24 to place a provider on probation for a certain
25 peri od; specifying certain activities

26 vi ol ations; anmending ss. 626.9919, 626.992, and
27 626.9921, F.S., to conform anending s.

28 626.9922, F.S.; specifying office jurisdiction
29 over certain viatical settlenent purchase

30 agreenents; authorizing the office to refer

31 certain cases to the United States Securities

3
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1 and Exchange Comm ssion for administrative

2 action under certain circunstances; providing
3 application to |life expectancy providers;

4 anendi ng ss. 626.99245, 626.9925, 626.9926, and
5 626.9927, F.S., to conform anending s.

6 626. 99275, F.S.; revising prohibited practices
7 to apply to issuing |Iife expectancies and

8 change a viator's residency for certain

9 purposes; providing a crimnal penalty;

10 anendi ng s. 626.99278, F.S.; providing for

11 application to registered |ife expectancy

12 providers; requiring an anti-fraud plan to

13 i nclude a description of procedures used to

14 performlife expectancy accuracy reviews;

15 anmendi ng ss. 626.9928 and 626.99285, F.S., to
16 conform anmending s. 626.99295, F.S.; revising
17 application of a grace period for certain

18 viatical settlenent purchase agreenents;

19 repealing s. 626.9917, F.S., relating to
20 deni al , suspension, revocation, or nonrenewa
21 of viatical settlement broker |icenses;
22 repealing s. 626.9918, F.S., relating to effect
23 of suspension or revocation of viatical
24 settl enent broker |icenses; repealing s.
25 626.99235, F.S., relating to disclosures to
26 viatical settlenent purchasers; repealing s.
27 626.99236, F.S., relating to further
28 di scl osures to viatical settlenent purchasers;
29 repealing s. 626.99277, F.S., relating to fal se
30 representations; providing an effective date.
31
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Subsections (19) and (21) of section

4| 517.021, Florida Statutes, are renunbered as subsections (20)
5| and (22), respectively, present subsection (20) is renunbered
6| as subsection (21) and anmended, and subsections (19) and (23)
7| are added to that section, to read:

8 517.021 Definitions.--Wen used in this chapter

9| unless the context otherw se indicates, the followi ng terms
10| have the follow ng respective neanings:

11 (19) "Qualified institutional buyer" neans any

12| qualified institutional buyer, as defined in United States
13| Securities and Exchange Conmi ssion Rule 144A, 17 C F. R

14| 230.144A(a)., under the Securities Act of 1933, as anmended, or
15| any foreign buyer that satisfies the mininumfinancia

16| requirements set forth in such rule.

17 (21) 28 "Security" includes any of the follow ng:

18 (a) A note.

19 (b) A stock.

20 (c) A treasury stock

21 (d) A bond.

22 (e) A debenture.

23 (f) An evidence of indebtedness.

24 (g) Acertificate of deposit.

25 (h) A certificate of deposit for a security.

26 (i) Acertificate of interest or participation

27 (j) A whiskey warehouse receipt or other comodity
28| warehouse receipt.

29 (k) A certificate of interest in a profit-sharing

30| agreenent or the right to participate therein

31
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(I') Acertificate of interest in an oil, gas,
petroleum mneral, or mning title or lease or the right to
partici pate therein.

(m Acollateral trust certificate.

(n) A reorgani zation certificate.

(o) A preorgani zation subscription.

(p) Any transferable share.

(q) An investnment contract.

(r) A beneficial interest intitle to property,
profits, or earnings.

(s) An interest in or under a profit-sharing or
partici pati on agreenent or schene.

(t) Any option contract which entitles the holder to
purchase or sell a given amount of the underlying security at
a fixed price within a specified period of tine.

(u) Any other instrument conmmonly known as a security,
including an interimor tenporary bond, debenture, note, or
certificate.

(v) Any receipt for a security, or for subscription to
a security, or any right to subscribe to or purchase any
security.

(W) A viatical settlenent investnent.

(23) "Viatical settlenent investnent" neans an

agreenent for the purchase, sale, assignnment, transfer

devi se, or bequest of all or any portion of a |eqgal or

equitable interest in a viaticated policy as defined in

chapter 626. The term does not include:

(a) The transfer or assignnment of an interest in a

previously viaticated policy froma natural person who

transfers or _assigns no nore than one such interest in 1

cal endar_year.

6
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(b) The provision of stop-loss coverage to a viatica

settlenment provider, financing entity, or related provider

trust, as those terns are defined in s. 626.9911, by an

aut horized or eligible insurer.

(c) The transfer or assignnent of a viaticated policy

froma licensed viatical settlenent provider to another

licensed viatical settlenent provider, a related provider

trust, a financing entity, or a special purpose entity, as

those terns _are defined in s. 626.9911, or to a contingency

insurer provided that such transfer or assignnent is not the

direct or indirect pronotion of any schene or enterprise with

the intent of violating or evading any provision of this

chapter.
(d) The transfer or assignnent of a viaticated policy

to a bank, trust conpany, savings institution, insurance

conpany, dealer, investnent conpany as defined in the

| nvest nent _Conpany Act of 1940, pension or profit-sharing

trust, or qualified institutional buyer as defined in United

States Securities and Exchange Conm ssion Rule 144A, 17 C. F. R

230.144A(a), or to an accredited investor as defined by Rule

501 of Requlation D of the Securities Act Rules, provided such

transfer or assignnent is not for the direct or indirect

pronption of any schenme or enterprise with the intent of

violating or evading any provision of this chapter.

(e) The transfer or assignnent of a viaticated policy

by a conservator of a viatical settlenent provider appointed

by a court of conpetent jurisdiction who transfers or assigns

ownership of viaticated policies pursuant to that court's

order.
Section 2. Section 517.072, Florida Statutes, is

created to read

7
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517.072 Viatical settlenent investnents.--The

exenptions provided for by ss. 517.051(6), (8), and (10) do

not apply to a viatical settlenent investnent. The offering of

a viatical settlenent investnent is not an exenpt transaction

under s. 517.061(2), (3), (8), (11), and (18), reqgardl ess of

whet her the offering otherwi se conplies with the conditions of

that section, unless such offering is to a qualified

institutional buyer.

Section 3. Subsection (7) of section 517.081, Florida

Statutes, is anmended, and subsection (8) is added to that
section, to read

517.081 Registration procedure.--

(7) I f upon exam nation of any application the office
shall find that the sale of the security referred to therein
woul d not be fraudul ent and would not work or tend to work a
fraud upon the purchaser, that the terns of the sale of such
securities would be fair, just, and equitable, and that the
enterprise or business of the issuer is not based upon unsound
busi ness principles, it shall record the registration of such
security in the register of securities; and thereupon such
security so registered may be sold by any registered deal er
subj ect, however, to the further order of the office. |n order

to determine if an offering is fair, just, and equitable, the

commi ssion may by rule establish requirenents and standards

for the filing, content, and circulation of any prelininary,

final, or amended prospectus and other sales literature and

may by rule establish nmerit qualification criteria relating to

the issuance of equity securities, debt securities, insurance

conpany securities, real estate investnent trusts, and other

traditional and nontraditional investnents, including, but not

limted to, oil and gas investnents. The criteria nmay include

8

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

CS for SB 2412 Second Engrossed (ntc)

such elenents as the pronoter's equity investnent ratio, the

financial condition of the issuer, the voting rights of

sharehol ders, the grant of options or warrants to underwriters

and others, |loans and other affiliated transaction, the use or

refund of proceeds of the offering, and such other relevant

criteria as the office in its judgnent may deem necessary to

such determ nation.

(8) The commission nmay by rule establish requirenments

and standards for:

(a) Disclosures to purchasers of viatical settl enment

invest nents.

(b) Recordkeeping requirements for sellers of viatica

settl enent investnents.

Section 4. Section 517.1215, Florida Statutes, is

created to read

517.1215 Requirenents, rules of conduct, and

prohi bi ted business practices for investnent advisors and

their associ ated persons. --

(1) The commi ssion shall specify by rule requirenents

for investnent advisors deened to have custody of client funds

whi ch concern the foll ow ng:

(a) Notification of custody of, mmintenance of, and

saf equards for client funds.

(b)  Communications with clients and i ndependent

representatives.

(c) Requirenents for investnent advisers who have

custody of pooled investnents.

(d) Exceptions to the custody requirenents.

9
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1| In adopting the rules, the comm ssion shall consider the rules
2| and requlations of the federal requlatory authority and the

3| North Anerican Securities Adninistrators Association

4 (2) The conmission shall by rule establish rules of

5| conduct and prohibited business practices for investnent

6| advisers and their associated persons. In adopting the rules,
7| the conmission shall consider general industry standards as

8| expressed in the rules and requlations of the various federa
9| and self-requlatory agencies and requlatory associations,

10| including, but not limted to, the United States Securities
11| and Exchange Commi ssion, the National Association of

12| Securities Dealers, and the North Anerican Securities

13| Adnministrators Association.

14 Section 5. Section 517.1217, Florida Statutes, is

15| created to read:

16 517.1217 Rules of conduct and prohibited business

17| practices for dealers and their associated persons.--The

18| commission by rule may establish rules of conduct and

19| prohibited business practices for dealers and their associated
20| persons. In adopting the rules, the comm ssion shall consider
21| general industry standards as expressed in the rules and
22| requlations of the various federal and self-reqgulatory
23| agencies and requlatory associations, including, but not
24| |imited to, the United States Securities and Exchange
25| Commi ssion, the National Association of Securities Dealers,
26| and the North American Securities Administrators Association
27 Section 6. Paragraph (a) of subsection (7) of section
28| 624.501, Florida Statutes, is amended to read:
29 624.501 Filing, license, appointnent, and
30| miscellaneous fees.--The departnment, comr ssion, or office, as
31| appropriate, shall collect in advance, and persons so served

10
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shall pay to it in advance, fees, licenses, and m scell aneous
charges as foll ows:

(7) Life insurance agents.

(a) Agent's original appointnment and biennial renewa

or continuation thereof, each insurer or _agent naking an

appoi nt nent :
APPOIi NtMBNt . . . . e $42. 00
State taxX......... 12. 00
CoUNLY T aX. .o o e e 6. 00
Total ... $60. 00

Section 7. Subsection (10) of section 626.015, Florida
Statutes, is anended to read:

626.015 Definitions.--As used in this part:

(10) "Life agent" means an individual representing an
insurer as to life insurance and annuity contracts, or acting

as a viatical settlenent broker as defined in s. 626.9911

i ncludi ng agents appointed to transact life insurance,
fi xed-dollar annuity contracts, or variable contracts by the
same insurer.

Section 8. Paragraph (b) of subsection (1) of section
626. 112, Florida Statutes, is anended to read:

626.112 License and appoi ntnent required; agents,
custoner representatives, adjusters, insurance agencies,
service representatives, managi ng general agents.--

(1)

(b) Except as provided in subsection (6) or in
applicabl e department rules, and in addition to other conduct
described in this chapter with respect to particular types of
agents, a license as an insurance agent, service
representative, custoner representative, or linited custoner

representative is required in order to engage in the

11
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solicitation of insurance. For purposes of this requirenment,
as applicable to any of the |icense types described in this
section, the solicitation of insurance is the attenpt to
per suade any person to purchase an i nsurance product by:

1. Describing the benefits or terns of insurance
coverage, including premuns or rates of return;

2. Distributing an invitation to contract to
prospective purchasers;

3. Making general or specific recomendations as to
i nsurance products;

4. Conpleting orders or applications for insurance
products; e+

5. Conparing insurance products, advising as to
i nsurance nmatters, or interpreting policies or coverages, or

6. Ofering or attenpting to negotiate on behal f of

anot her _person a viatical settlenent contract as defined in s.

626.9911.

However, an enpl oyee | easing conmpany |licensed pursuant to
chapter 468 which is seeking to enter into a contract with an
enpl oyer that identifies products and services offered to

enpl oyees may deliver proposals for the purchase of enployee

| easi ng services to prospective clients of the enpl oyee

| easi ng conmpany setting forth the terns and conditions of
doi ng business; classify enployees as permtted by s. 468.529;
collect information from prospective clients and other sources
as necessary to performdue diligence on the prospective
client and to prepare a proposal for services; provide and
receive enrollnment forms, plans, and other docunents; and

di scuss or explain in general terns the conditions,

limtations, options, or exclusions of insurance benefit plans

12
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available to the client or enployees of the enployee | easing
conpany were the client to contract with the enpl oyee | easing
conpany. Any advertising materials or other docunents

descri bing specific insurance coverages nust identify and be
froma licensed insurer or its |icensed agent or a |licensed
and appoi nted agent enployed by the enpl oyee | easi ng conpany.
The enpl oyee | easing conpany may not advise or informthe
prospective business client or individual enployees of

speci fic coverage provisions, exclusions, or limtations of
particular plans. As to clients for which the enpl oyee | easing
conpany is providing services pursuant to s. 468.525(4), the
enpl oyee | easi ng conmpany nmay engage in activities pernmtted by
ss. 626.7315, 626.7845, and 626. 8305, subject to the
restrictions specified in those sections. If a prospective
client requests nore specific information concerning the

i nsurance provi ded by the enpl oyee | easing conpany, the

enpl oyee | easi ng conmpany mnust refer the prospective business
client to the insurer or its licensed agent or to a licensed
and appoi nted agent enployed by the enpl oyee | easi ng conpany.

Section 9. Section 626.207, Florida Statutes, is
amended to read:

626. 207 Departnment rul emaki ng authority; waiting
periods for applicants; penalties against |icensees.--

(1) The departnment shall adopt rules establishing
specific waiting periods for applicants to becone eligible for
licensure follow ng denial, suspension, or revocation pursuant
to s. 626.611, s. 626.621, s. 626.8437, s. 626.844, s.

626. 935, s—626-9917- s. 634.181, s. 634.191, s. 634.320, s.
634.321, s. 634.422, s. 634.423, s. 642.041, or s. 642.043.
The purpose of the waiting periods is to provide sufficient

time to denopnstrate reformati on of character and

13
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1| rehabilitation. The waiting periods shall vary based on the

2| type of conduct and the length of tinme since the conduct

3| occurred and shall also be based on the probability that the
4| propensity to commit illegal conduct has been overcone. The

5| waiting periods may be adjusted based on aggravati ng and

6| mtigating factors established by rule and consistent with

7| this purpose.

8 (2) The departnment shall adopt rules establishing

9| specific penalties against |icensees for violations of s.

10| 626.611, s. 626.621, s. 626.8437, s. 626.844, s. 626.935, s—
11| 626-9947- s. 634.181, s. 634.191, s. 634.320, s. 634.321, s.
12| 634.422, s. 634.423, s. 642.041, or s. 642.043. The purpose of
13| the revocation or suspension is to provide a sufficient

14| penalty to deter future violations of the Florida Insurance
15| Code. The inposition of a revocation or the Iength of

16| suspension shall be based on the type of conduct and the

17| probability that the propensity to commit further illega

18| conduct has been overcone at the tinme of eligibility for

19| relicensure. The revocation or the |length of suspension may be
20| adjusted based on aggravating or mtigating factors,

21| established by rule and consistent with this purpose.

22 Section 10. Subsection (2) of section 626.331, Florida
23| Statutes, is anended to read:

24 626. 331 Nunber of appointnents permtted or

25| required. - -

26 (2) An agent shall be required to have a separate

27| appointnment as to each insurer by whom he or she is appointed
28| as an agent. An agent nust appoint hinmself or herself before
29| performing the functions of a viatical settlenment broker

30 Section 11. Subsection (17) is added to section

31| 626.611, Florida Statutes, to read

14
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1 626.611 Grounds for compul sory refusal, suspension, or
2| revocation of agent's, title agency's, adjuster's, custoner
3| representative's, service representative's, or managi ng

4| general agent's license or appointnent.--The departnent shal
5| deny an application for, suspend, revoke, or refuse to renew
6| or continue the |license or appointnent of any applicant,

7| agent, title agency, adjuster, custonmer representative,

8| service representative, or nmanagi ng general agent, and it

9| shall suspend or revoke the eligibility to hold a Iicense or
10| appoi ntnent of any such person, if it finds that as to the
11| applicant, |icensee, or appointee any one or nore of the

12| followi ng applicable grounds exist:

13 (17) In transactions related to viatical settlenent
14| contracts as defined in s. 626.9911

15 (a) Commission of a fraudulent or dishonest act.

16 (b) No longer neeting the requirenents for initia

17| licensure.

18 (c) Having received a fee, conmission, or other

19| valuable consideration for his or her services with respect to
20| viatical settlenments that involved unlicensed viatica

21| settlenent providers or persons who offered or attenpted to
22| negotiate on behalf of another person a viatical settlenent
23| contract as defined in s. 626.9911 and who were not licensed
24| |life agents.

25 (d) Dealing in bad faith with viators.

26 Section 12. Section 626.777, Florida Statutes, is

27| amended to read:

28 626. 777 Scope of this part.--This part applies only to
29| agents of life insurers, and+te agents who are appoi nted by
30| the sane insurer as to both life insurance and health

31

15
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i nsurance,_and agents who performthe functions of a viatica

settlenment broker as defined in s. 626.9911
Section 13. Subsection (2) of section 626.7845,

Florida Statutes, is amended to read:

626. 7845 Prohi bition against unlicensed transaction of
life insurance.--

(2) Except as provided in s. 626.112(6), with respect
to any line of authority specified in s. 626.015(10), no
i ndi vidual shall, unless licensed as a |life agent:

(a) Solicit insurance or annuities or procure
applications; er

(b) In this state, engage or hold hinself or herself
out as engaging in the business of analyzing or abstracting
i nsurance policies or of counseling or advising or giving
opinions to persons relative to insurance or insurance
contracts other than:

1. As a consulting actuary advising an insurer; or

2. As to the counseling and advising of |abor unions,
associ ations, trustees, enployers, or other business entities,
the subsidiaries and affiliates of each, relative to their
interests and those of their menbers or enpl oyees under
i nsurance benefit plans,_ _or

(c) In this state, fromthis state, or with a resident

of this state, offer or attenpt to negotiate on behalf of

anot her _person a viatical settlenent contract as defined in s.
626.9911.
Section 14. Section 626.9911, Florida Statutes, is

anended to read:
626.9911 Definitions.--As used in this act, the term
()34 "Financing entity" nmeans an underwriter,

pl acenent agent, |ender, purchaser of securities, or purchaser

16
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of a policy or certificate froma viatical settlenent

provi der, credit enhancer, or any entity that has direct
ownership in a policy or certificate that is the subject of a
viatical settlenent contract, but whose principal activity
related to the transaction is providing funds or credit
enhancenent to effect the viatical settlenent or the purchase
of one or nore viaticated watieal policies and who has an
agreenent in witing with one or nore |licensed viatica

settl enent providers to finance the acquisition of viatica
settlenent contracts. The term does not include a
nonaccredi t ed i nvest or —a—vatieal—settlerent—purchaser— or

ot her natural person. A financing entity may not enter into a
viatical settlenment contract.

(28 "lIndependent third-party trustee or escrow
agent" neans an attorney, certified public accountant,
financial institution, or other person providing escrow
services under the authority of a regulatory body. The term
does not include any person associated, affiliated, or under
common control with a viatical settlenent provider or viatica
settl enent broker.

(3) "life expectancy" neans an opinion or evaluation

as to how long a particular person is to live, or relating to

such person's expected deni se.

(4) "lLife expectancy provider" nmeans a person who

determ nes, or holds hinself or herself out as deternining

life expectancies or nortality ratings used to determine life

expect anci es:

(a) On behalf of a viatical settlenent provider

viatical settlenent broker, |life agent, or person _engaged in

the business of viatical settlenents;

17

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

CS for SB 2412 Second Engrossed (ntc)

(b) 1In connection with a viatical settlenent

investnent, pursuant to s. 517.021(22): or

(c) On residents of this state in connection with a

viatical settlenent contract or viatical settlenent

i nvest ment .

(5) 2 "Person" has the neaning specified ins. 1.01

(6)€+2> "Related forni' neans any form created by or
on behalf of a licensee, which a viator er—viatical—setttenent
purehaser is required to sign or initial. The forms include,
but are not limted to, a power of attorney, a release of
medi cal information form a suitability questionnaire, a
di scl osure docunment, or any addendum schedul e, or amendnment
to a viatical settlement contract er—wiatiecal—setttenent
purechase—agreerent consi dered necessary by a provider to
effectuate a viatical settlenent transaction.

(7) "Related provider trust" neans a titling trust or

ot her trust established by a licensed viatical settlenent
provi der or financing entity for the sole purpose of hol ding
the ownership or beneficial interest in purchased policies in
connection with a financing transaction. The trust nust have a
written agreement with a |icensed viatical settlenment provider
or financing entity under which the |licensed viatica
settl enent provider or financing entity is responsible for
i nsuring conpliance with all statutory and regul atory
requi renents and under which the trust agrees to nake al
records and files relating to viatical settlenment transactions
available to the office as if those records and files were
mai ntai ned directly by the licensed viatical settlenent
provider. This term does not include an independent
third-party trustee or escrow agent or a trust that does not

enter into agreenents with a viator. A related provider trust

18
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shall be subject to all provisions of this act that apply to
the viatical settlenment provider who established the rel ated
provi der trust, except s. 626.9912, which shall not be
applicable. A viatical settlenment provider may establish no
nore than one related provider trust, and the sole trustee of
such rel ated provider trust shall be the viatical settlenent
provi der |icensed under s. 626.9912. The nanme of the licensed
viatical settlenent provider shall be included within the nanme
of the related provider trust.

(8) 43> "Special purpose entity" means an entity
established by a licensed viatical settlenent provider or by a
financing entity, which may be a corporation, partnership
trust, limted liability conpany, or other simlar entity
formed solely to provide, either directly or indirectly,
access to institutional capital markets to a viatica

settl enent provider or financing entity. A special purpose

entity may not obtain capital fromany natural person or

entity with less than $50 nmillion in assets and may shatH not
enter into a viatical settlenent contract er—a—watieal
settterenrt—purchase—agreerent.

(9Y63> "Viatical settlenment broker" neans a person
who, on behalf of a viator and for a fee, commission, or other
val uabl e consideration, offers or attenpts to negotiate
viatical settlenment contracts between a viator resident in
this state and one or nore viatical settlenment providers.
Not wi t hst andi ng the manner in which the viatical settlenent
broker is conpensated, a viatical settlenent broker is deened
to represent only the viator and owes a fiduciary duty to the
viator to act according to the viator's instructions and in
the best interest of the viator. The term does not include an

attorney, licensed Certified Public Accountant, or investnent

19
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1| adviser lawfully registered under chapter 517, who is retained
2| to represent the viator and whose conpensation is paid

3| directly by or at the direction and on behalf of the viator

4 (10) 4> "Viatical settlenent contract" nmeans a witten
5| agreenent entered into between a viatical settlenent provider
6| or its related provider trust, and a viator. The viatica

7| settlenent contract includes an agreement to transfer

8| ownership or change the beneficiary designation of a life

9| insurance policy at a later date, regardl ess of the date that
10| compensation is paid to the viator. The agreenent mnust

11| establish the terns under which the viatical settlenent

12| provider will pay conpensation or anything of value, which

13| compensation or value is |l ess than the expected death benefit
14| of the insurance policy or certificate, in return for the

15| viator's assignnent, transfer, sale, devise, or bequest of the
16| death benefit or ownership of all or a portion of the

17| insurance policy or certificate of insurance to the viatica
18| settlenment provider. A viatical settlenent contract also

19| includes a contract for a loan or other financial transaction
20| secured primarily by an individual or group life insurance

21| policy, other than a loan by a life insurance conpany pursuant
22| to the terms of the life insurance contract, or a |oan secured
23| by the cash value of a policy.

24 (11) "Viatical settlenment investnent" has the sane

25| neaning as specified in s. 517.021

26 (12)£5> "Viatical settlenent provider" neans a person
27| who, in this state, fromthis state, or with a resident of

28| this state, effectuates a viatical settlenent contract. The
29| term does not incl ude:

30 (a) Any bank, savings bank, savings and | oan

31| association, credit union, or other licensed |ending

20
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institution that takes an assignnent of a |ife insurance
policy as collateral for a |oan.

(b) Alife and health insurer that has |lawfully issued
a life insurance policy that provides accel erated benefits to
terminally ill policyholders or certificatehol ders.

(c) Any natural person who enters into no nore than
one viatical settlenent contract with a viator in 1 cal endar
year, unless such natural person has previously been |licensed
under this act or is currently licensed under this act.

(d) A trust that neets the definition of a "rel ated
provi der trust."

(e) Awviator in this state.

HH—Aviatieal—settterenrt—purchaser—

(f)éer A financing entity.

(13) 3+ "Viaticated policy" nmeans a |ife insurance
policy, or a certificate under a group policy, which is the
subject of a viatical settlement contract.

(14)66> "Viator" means the owner of a life insurance
policy or a certificatehol der under a group policy, which

policy is not a previously viaticated policy, who enters or

seeks to enter into a viatical settlement contract. This term
does not include a watieal—settlerment—purechaser—e+r—a viatica
settl enent provider or any person acquiring a policy or
interest in a policy froma viatical settlenment provider, nor
does it include an i ndependent third-party trustee or escrow

agent .

21
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1 Section 15. Paragraph (f) of subsection (3) of section
2| 626.9912, Florida Statutes, is anmended, present paragraph (g)
3| of that subsection is redesignated as paragraph (h) and a new
4| paragraph (g) is added to that subsection, and subsection (4)
5| of that section is anended to read:

6 626.9912 Viatical settlenment provider |icense

7| required; application for license.--

8 (3) In the application, the applicant nmust provide al
9| of the foll ow ng:

10 (f) Al applications, viatical settlement contract

11| forns, watiecal——settlerent—purchase—agreerenrt—Forrs— escrow
12| fornms, and other related forns proposed to be used by the

13| applicant.

14 (d) A general description of the nethod the viatica

15| settlenent provider will use in determing life expectancies,
16| including a description of the applicant's intended receipt of
17| life expectancies, the applicant's intended receipt of life
18| expectancies, the applicant's intended use of |ife expectancy
19| providers, and the witten plan or plans of policies and
20| procedures used to deternine life expectancies.
21 (4) The office may not issue a license to an entity
22| other than a natural person if it is not satisfied that al
23| officers, directors, enployees, stockhol ders, partners, and
24| any other persons who exercise or have the ability to exercise
25| effective control of the entity or who have the ability to
26| influence the transaction of business by the entity neet the
27| standards of this act and have not violated any provision of
28| this act or rules of the conmission related to the business of
29| viatical settlement contracts er—viatieal—settlerent—purchase
30| agreerents.
31
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1 Section 16. Section 626.9913, Florida Statutes, is

2| anended to read:

3 626.9913 Viatical settlenment provider |icense

4| continuance; annual report; fees; deposit.--

5 (1) A viatical settlenent provider |icense continues
6| in force until suspended or revoked.

7 (2) Annually, on or before March 1, the viatica

8| settlenment provider licensee shall file a statement containing
9| information the conm ssion requires and shall pay to the

10| office a license fee in the ampunt of $500. The annua

11| statenent shall include audited financial statements prepared
12| in accordance with generally accepted accounting principles by
13| an independent certified public accountant as of the |ast day
14| of the preceding calendar year. If the audited financia

15| statenent has not been conpleted, however, the licensee shal
16| include in its annual statenment an unaudited financia

17| statenent and an affidavit froman officer of the |licensee

18| stating that the audit has not been conpleted. In this event,
19| the licensee shall subnmit the audited statenent on or before
20| June 1. The annual statenent shall also provide the office
21| with a report of all life expectancy providers who have
22| provided life expectancies directly or indirectly to the
23| viatical settlenment provider for use in connection with a
24| viatical settlenent contract or a viatical settlenent
25| investnment. A viatical settlenment provider shall include in
26| all statements filed with the office all information requested
27| by the office regarding a rel ated provider trust established
28| by the viatical settlenent provider. The office may require
29| nore frequent reporting. Failure to tinely file the annua
30| statenent or to tinely pay the license fee is grounds for
31| i nmedi at e suspension of the |icense.
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(3) To ensure the faithful performance of its

obligations to its viators in the event of insolvency or the

loss of its license, a viatical settlement provider |icensee

nmust deposit and nmintain deposited in trust with the
departnment securities eligible for deposit under s. 625.52,
having at all times a value of not less than $100, 000,

however, a viatical settlenment provider licensed in this state

prior to June 1, 2004, which has deposited and nmintains

continuously deposited in trust with the departnent securities

in the ampunt of $25,000 and whi ch posted and nmmi ntains

continuously posted a security bond acceptable to the

departnent in the anmpunt of $75,000, has until June 1, 2005,

to conply with the requirenents of this subsection. As—an

(4) There shall be no additional annual |icense fee or
deposit requirenments under this act for a related provider
trust established by a viatical settlenment provider

(5) A judagnent creditor or other claimnt of a

viatical settlenent provider does not have the right to | evy

upon _any of the assets or securities held in this state

pursuant to this section.

Section 17. Subsection (1) of section 626.9914,

Florida Statutes, is amended to read:
626. 9914 Suspensi on, revocation, or nonrenewal of
viatical settlenent provider license; grounds; admnistrative

fine.--

25
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1 (1) The office shall suspend, revoke, deny, or refuse
2| to renew the license of any viatical settlenment provider if

3| the office finds that the |icensee:

4 (a) Has nade a m srepresentation in the application

5[ for the license;

6 (b) Has engaged in fraudul ent or dishonest practices,
7| or otherwi se has been shown to be untrustworthy or inconpetent
8| to act as a viatical settlenent provider

9 (c) Denpnstrates a pattern of unreasonable paynents to
10| viators;

11 (d) Has been found guilty of, or has pleaded guilty or
12| nol o contendere to, any felony, or a m sdeneanor involving

13| fraud or noral turpitude, regardl ess of whether a judgnment of
14| conviction has been entered by the court;

15 (e) Has issued viatical settlenment contracts that have
16| not been approved pursuant to this act;

17 (f) Has failed to honor contractual obligations

18| related to the business of viatical settlenment contracts;

19 (g) Deals in bad faith with viators;
20 (h) Has violated any provision of the insurance code
21| or of this act;
22 (i) Enploys any person who materially influences the
23| licensee's conduct and who fails to nmeet the requirenments of
24| this act; efr
25 (j) No longer neets the requirenents for initia
26| licensure,_ or—
27 (k) Obtains or utilizes life expectancies fromlife
28| expectancy providers who are not registered with the office
29| pursuant to this act.
30 Section 18. Section 626.9916, Florida Statutes, is
31| anended to read

26
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626.9916 Viatical settlenment broker |icense required—
. . : . .
(1) After October 1, 2006 FHy—3—31996, a person,

other than a |ife agent |icensed under this chapter, may not

in this state, fromthis state, or with a resident of this

state performthe functions of a viatical settlenent broker as

ot w . . T . . I .
fromthe—departrent.

(2) Before performing the functions of a viatica

settlenment broker, a life agent shall appoint hinself or

herself with the departnent and pay applicable fees pursuant

to s. 624.501(7)(a). AppHeatieonfor—aviatiecalsettlerent

(3) Each natural person who on July 1, 2005, held a

viatical settlenent broker's license and self-appointnent may,

upon obtaining a life agent |license on or before October 1

2006, transfer an existing broker self-appointnent to such

license. tathe—appH-eation—the—apptHecant—mustprovide—al—of
the—foH-owing—

27
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(4) Al viatical settlenment broker |licenses shal

w
o

w
e

term nate on October 1, 2006, and shall not be subject to
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continuation or renewal. Ary—hnatural—persor—who—i+s—enployedby
. I o 't
. : : . : o

(5) Notwithstanding the manner in which the viatica

settl ement broker is conpensated, he or she is deened to

represent only the viator and owes a fiduciary duty to the

viator to act according to the viator's instructions and in

the best interest of the viator. Fhedepartrenrt—waynot—issue

(6) The conpensation received by a life agent for

activities perforned as a viatical settlenent broker nay not

be divided or shared with another person unless such other

person is a life agent |licensed under this chapter and

appointed as provided in this part. Fhe—departrent—rayspectiy

: ’ I : : : I
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20 Section 19. Section 626.99175, Florida Statutes, is
21| created to read

22 626.99175 Life expectancy providers:; registration

23| required; denial, suspension, revocation.--

24 (1) After July 1, 2006, a person may not performthe
25| functions of a life expectancy provider without first having
26| registered as a life expectancy provider, except as provided
27| in_subsection (6).

28 (2) Application for registration as a life expectancy
29| provider nust be made to the office by the applicant on a form
30| prescribed by the office, under oath and signed by the

31
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applicant. The application nust be acconpani ed by a fee of
500.

(3) A conpleted application shall be evidenced on a

formand in a manner prescribed by the office and shal

require the reqgistered life expectancy provider to update such

information and renew such reqgistration as required by the

office.

(4) 1In the application, the applicant nust provide al

of the follow ng:

(a) The full nane, age, residence address, and

busi ness address, and all occupations engaged in by the

applicant during the 5 years preceding the date of the

application.

(b) A copy of the applicant's basic organizationa

documents, if any, including the articles of incorporation

articles of association, partnership agreenment, trust

agreenent, or other simlar docunents, together with al

anendnents to such docunents.

(c) Copies of all bylaws, rules, regulations, or

sim |l ar docunents regqulating the conduct of the applicant's

internal affairs.

(d) A list showing the name, business and residence

addresses, and official position of each individual who is

responsible for conduct of the applicant's affairs, including,

but not limted to, any nenber of the board of directors,

board of trustees, executive conmm ttee, or other governing

board or committee and any other person or entity owning or

having the right to acquire 10 percent or nore of the voting

securities of the applicant, and any person performng life

expectancies by the applicant.

32
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(e) A sworn biographical statenent on forns supplied

by the office with respect to each individual identified under

paragraph (d). including whether such individual has been

associated with any other |life expectancy provider or has

perfornmed any services for a person in the business of

viatical settlenents.

(f) A sworn statenent of any crimnal and civi

actions pending or final against the registrant or any

i ndi vidual identified under paragraph (d):

(q) A general description of the follow ng policies

and procedures covering all life expectancy determ nation

criteria and protocols:

1. The plan or plans of policies and procedures used

to determne |life expectancies.

2. A description of the training, including continuing

training, of the individuals who deternine |life expectancies.

3. A description of how the |life expectancy provider

updates its manuals, underwiting quides, nortality tables,

and ot her reference works and ensures that the provider bases

its determnation of life expectancies on current data.

(h) A plan for assuring confidentiality of personal

nedical, and financial information in accordance with federa

and state | aws.

(i) An anti-fraud plan as required pursuant to s.

626.99278.

(j) Alist of any agreements, contracts, or any other

arrangenent to provide |life expectancies to a viatica

settl ement provider, viatical settlenent broker, or any other

person _in the business of viatical settlenents in connection

with any viatical settlenent contract or viatical settl enment

i nvest nent .

33
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(5) As part of the application, and on or before March

1 of every 3 vears thereafter, a reqgistered |life expectancy

provider shall file with the office an audit of all life

expectancies by the life expectancy provider for the 5

calendar years inmmediately preceding such audit, which audit

shal|l be conducted and certified by a nationally recogni zed

actuarial firmand shall include only the follow ng:

(a) A nortality table.

(b) The nunber, percentage, and an _actual -t o-expected

ratio of life expectancies in the follow ng categories: life

expectancies of less than 24 nonths, |life expectancies of 25

nonths to 48 nonths, life expectancies of 49 nonths to 72

mont hs, life expectancies of 73 nonths to 108 nonths, life

expectancies of 109 nonths to 144 nonths, |ife expectanci es of

145 nmonths to 180 nonths, and |ife expectancies of nore than

180 nont hs.

(6) No viatical settlenent broker, viatical settlenent

provider, or _insurance agent in the business of viatica

settlenents in this state shall directly or indirectly own or

be an officer, director, or enployee of a |life expectancy

provi der.
(7) Each registered life expectancy provider shal

provide the office, as applicable, at |east 30 days' advance

notice of any change in the registrant's nane, residence

address, principal business address, or mmiling address.

(8) A person required to be registered by this section

shall for 5 vears retain copies of all |life expectancies and

supporting docunents and nedical records unl ess those persona

nedi cal records are subject to different retention or

destruction requirenents of a federal or state personal health

information | aw.
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(9) An application for life expectancy provider

registration shall be approved or denied by the conmi ssioner

within 60 cal endar days follow ng receipt of a conpleted

application by the commi ssioner. The office shall notify the

applicant that the application is conplete. A conpleted

application that is not approved or denied in 60 cal endar days

following its receipt shall be deened approved.

(10) The office may, in its discretion, deny the

application for a life expectancy provider registration or

suspend, revoke, or refuse to renew or continue the

registration of a |life expectancy provider if the office

finds:

(a) Any cause for which registration could have been

refused had it then existed and been known to the office;

(b) A violation of any provision of this code or of

any other | aw applicable to the applicant or regqistrant;

(c) A violation of any lawful order or rule of the

departnent, conmi ssion, or office; or

(d) That the applicant or registrant:

1. Has been found quilty of or pled quilty or nolo

contendere to a felony or a crine punishable by inprisonment

of 1 vear or nore under the |aw of the United States of

Anerica or of any state thereof or under the | aw of any other

country;
2. Has knowingly and willfully aided, assisted,

procured, advised, or abetted any person in the violation of a

provision of the insurance code or any order or rule of the

departnent, conmi ssion, or office;

3. Has knowingly and with intent to defraud, provided

a life expectancy that does not conformto an applicant's or

registrant's general practice;
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4. Does not have a good business reputation or does

not have experience, training, or education that gualifies the

applicant or reqgistrant to conduct the business of a life

expectancy provider; or

5. Has denpnstrated a | ack of fitness or

trustworthiness to engage in the business of issuing life

expect anci es.

(11) The office may, in lieu of or in addition to any

suspensi on_or_revocation, assess an adnmi nistrative fine not to

exceed $2,500 for each nonwillful violation or $10,000 for

each willful violation by a reqgistered life expectancy

provider. The office may also place a registered life

expectancy provider on probation for a period not to exceed 2

years.
(12) 1t is a violation of this section for a person to

represent, orally or in witing, that a |life expectancy

provider's registration pursuant to this act is in any way a

recommendati on _or _approval of the entity or neans that the

qualifications or abilities have in _any way been approved of.

Section 20. Section 626.9919, Florida Statutes, is

anended to read:

626.9919 Notice of change of licensee or registrant's

address or nane.--Each viatical settlenment provider |licensee
and registered |ife expectance provider;—viatical—settterent

. , | iat .
nmust provide the office er—departrent—as—appticabler- at | east

30 days' advance notice of any change in the |licensee's or

registrant's nane, residence address, principal business

address, or mailing address.
Section 21. Section 626.992, Florida Statutes, is

anended to read:
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626.992 Use of licensed viatical settlenent providers,

viatical settlenment H-eenrsed brokers, and registered life
expect ancy provi der s—anrd—sales—agents required. - -

(1) A licensed viatical settlenment provider may not

use any person to performthe functions of a viatica
settl enent broker as defined in this act unless such person

holds a current, valid life agent |icense and has appointed

hinself or herself in conformance with this chapter as—=a
oL S edindivid I
oL o . oL

L o
e I T
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15| settlerment—sales—agent—unlessthe personhelds—aecurrent—

16 | vatd+eenrse—as—providedin—subseetion—{4)—

17 (2) A H-eensed viatical settlenment broker may not use
18| any person to performthe functions of a viatical settlenent
19| provider as defined in this act unless such person holds a

20| current, valid license as a viatical settlenent provider

21 (3) After July 1, 2006, a person nmay not operate as a
22| lLife expectancy provider unless such person is registered as a
23| Life expectancy provider pursuant to this act. A—wiatiecal

24| settHerent——sales—agent—ayhot—use—anypersen—toperfoermthe

26 | holds—a—eurrent—vali-dtecense—as—a—viatiecalsettlerent

27| breker—

28 (4) After July 1, 2006, a viatical settlenent

29| provider, viatical settlenment broker, or any other person in
30| the business of viatical settlenments may not obtain life

31| expectancies froma person who is not registered as a life
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expectancy provider pursuant to this act. Apersen—way—hot
: : . : o

Section 22. Subsections (1) and (2) of section

626.9921, Florida Statutes, are anended to read:

626.9921 Filing of forns; required procedures;
approval . --

(1) Aviatical settlenent contract form watieat
settterent—purechase—agreerent—foerm- escrow form or related
formmay be used in this state only after the form has been
filed with the office and only after the form has been
approved by the office.

(2) The viatical settlenent contract form watieal
settterent—purechase—agreerent—foerm- escrow form or related
formmust be filed with the office at |east 60 days before its
use. The formis considered approved on the 60th day after its
date of filing unless it has been previously di sapproved by
the office. The office nust disapprove a viatical settlenent
contract form watiecal—settterent—purehase—agreerent—form-
escrow form or related formthat is unreasonable, contrary to
the public interest, discrimnatory, e+ msleading, or unfair
to the viator er—thepurehaser.

Section 23. Subsection (2) of section 626.9922,
Florida Statutes, is amended, and subsections (5), (6), and
(7) are added to said section, to read:

626.9922 Exani nation. --

(2) Al accounts, books and records, docunents, files,
contracts, and other information relating to all transactions

of viatical settlenment contracts, |ife expectancies, or

viatical settlenent purchase agreenments made before July 1,
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1| 2005, nust be nmintained by the licensee for a period of at

2| least 3 years after the death of the insured and nust be

3| available to the office or department for inspection during

4| reasonabl e busi ness hours.

5 (5) The office has jurisdiction over all viatica

6| settlenent purchase agreenents made before July 1, 2005

7| including, but not linmted to, the authority to exam ne

8| persons in possession of records relating to viatica

9| settlenent purchase agreenments made before July 1, 2005, and
10| that authority set forth in s. 624. 319.

11 (6) If the office nmakes the determ nation that a

12| viatical settlenment provider does not have the financia

13| ability to performits present or future obligations under the
14| viatical settlement purchase agreenents nmade before July 1,
15| 2005, the office shall nmake a referral to the United States
16| Securities and Exchange Conmission or the Office of Financia
17| Regulation for further adninistrative action pursuant to s.
18| 517.191, including, but not linted to, the appointment of a
19| receiver by the court.

20 (7) Subsections (1), (2). (3). and (4) apply to life
21| expectancy providers providing life expectancies in the state
22| and providing life expectancies to viatical settlenent

23| providers in the state, as if life expectancy providers were
24| licensees.

25 Section 24. Section 626.99245, Florida Statutes, is
26| anmended to read:

27 626.99245 Conflict of regulation of viaticals.--

28 H—A—viatieal—settterenrt—provider—whofromthisstate
29| enters—into—aviatieal—settlenentpurchaseagreerent—wth—o
30| purehaser—who—+s—aresident—ofanotherstatethat has—enacted
31| statutes—er—adoptedregutations—governing—viatical—settterent
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1| purechase—agreerents—shall—begovernedintheeffectuation—of
2| that—viatieal—settlerent—purchaseagreerenrt—by—the statutes

3| and—regutations—ofthe purchasersstateof residence—tH—the
4| state—in—whichthe purchaser—is—aresident—has—not—enacted

5| statutes—orreguations—governnrg—viatieal—settlerent—purchase
6| agreerents—the—provider—shalH—givethe purehaser—notiecethat
7| petther—FHorida—nor—his—or—herstate regutates—the transaction
8| upen—whieh—he—orshets—entering—For—tranrsactions—inathese

9| states—however—theviatiecal—settlerent—provider—s—te

10| maiptatn—a—records—regquired—as—+fthetransacti-ons—were

11| exeecutedinFHorida—However—the forms—usedinthosestates
12| nreed—not—be—approved—bytheoffice-

13 (€2 A viatical settlenent provider who fromthis

14| state enters into a viatical settlement contract with a viator
15| who is a resident of another state that has enacted statutes
16| or adopted regul ati ons governing viatical settlenment contracts
17| shall be governed in the effectuation of that viatica

18| settlenment contract by the statutes and regul ati ons of the

19| viator's state of residence. If the state in which the viator
20| is a resident has not enacted statutes or regul ations
21| governing viatical settlenment agreenments, the provider shal
22| give the viator notice that neither Florida nor his or her
23| state regulates the transaction upon which he or she is
24| entering. For transactions in those states, however, the
25| viatical settlement provider is to maintain all records
26| required as if the transactions were executed in Florida. The
27| forns used in those states need not be approved by the office.
28 (2) 63> This section does not affect the requirenent of
29| ss. 626.9911(12)(5)> and 626.9912(1) that a viatical settlenent
30| provider doing business fromthis state nust obtain a viatica
31| settlement license fromthe office. As used in this
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1| subsection, the term "doing business fromthis state" includes
2| effectuating viatical settlenent contracts and—-effectuating

3| wiatieal—settlenent—purchase—agreerents fromoffices in this
4| state, regardless of the state of residence of the viator e+
5| the—viatiecal—settlerent—purehaser.

6 T for , I it

7 , I : E i

8| settterent—providers—shat—bewithinthe—exelusive

9| pursdietieon—ofthe offHece—oftnsuranceRegulatior—under—the
10| prewvstonrs—ef—this—part—

11 Section 25. Section 626.9925, Florida Statutes, is

12| amended to read:

13 626. 9925 Rul es.--The comr ssion may adopt rules to

14| administer this act, including rules establishing standards
15| for evaluating advertising by |icensees; rules providing for
16| the collection of data, for disclosures to viators e+

17| purchasers, and for the reporting of life expectancies and for
18| the registration of |life expectancy providers; and rules

19| defining ternms used in this act and prescribing recordkeeping
20| requirenents relating to executed viatical settlenent
21| contracts and—vatiecal—settlenrent—purchase—agreerents.
22 Section 26. Section 626.9926, Florida Statutes, is
23| anended to read:
24 626.9926 Rate regul ation not authorized.--Nothing in
25| this act shall be construed to authorize the office or
26| department to directly or indirectly regulate the amunt paid
27| as consideration for entry into a viatical settlenent contract
28| er—watical—settlerent—purchase—agreerent.
29 Section 27. Subsection (1) of section 626.9927
30| Florida Statutes, is anended to read:
31
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626.9927 Unfair trade practices; cease and desi st;
i njunctions; civil renedy.--

(1) A violation of this act is an unfair trade
practice under ss. 626.9521 and 626.9541 and is subject to the
penal ties provided in the insurance code. Part | X X of this

chapter, entitled Unfair |Insurance Trade Practices, applies to

a licensee under this act or a transaction subject to this act
as if a viatical settlenent contract anda—viatiecal—settlenrent
purechase—agreerenrt were an insurance policy.

Section 28. Paragraph (b) of subsection (1) of section
626. 99275, Florida Statutes, is amended, paragraph (d) is
added to that subsection, and subsection (2) of that section
is reenacted, to read:

626. 99275 Prohibited practices; penalties.--

(1) It is unlawful for any person:

(b) To knowingly or with the intent to defraud, for

the purpose of depriving another of property or for pecuniary

gain, issue or use a pattern of false, msleading, or
deceptive |life expectancies. ratheseteitationorsaleof—a

42

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

CS for SB 2412 Second Engrossed (ntc)

(d) To knowingly or intentionally facilitate the

change of state of residency of a viator to avoid the

provi sions of this chapter

(2) A person who violates any provision of this
section conmits:

(a) A felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
i nsurance policy involved is valued at any anount |ess than
$20, 000.

(b) A felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
i nsurance policy involved is valued at $20,000 or nore, but
| ess than $100, 000.

(c) A felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
i nsurance policy involved is valued at $100, 000 or nore.

Section 29. Section 626.99278, Florida Statutes, is
amended to read:

626.99278 Viatical provider anti-fraud plan.--Every
licensed viatical settlenment provider and registered life
expect ancy provider watieal—settterent—broker nmust adopt an
anti-fraud plan and file it with the Division of Insurance
Fraud of the departnent enr—er—beforebPecerber—1—2000. Each

anti-fraud plan shall include:

(1) A description of the procedures for detecting and
i nvestigating possible fraudul ent acts and procedures for
resolving material inconsistencies between nedical records and
i nsurance applications, =

(2) A description of the procedures for the mandatory

reporting of possible fraudul ent i nsurance acts and prohibited
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practices set forth in s. 626.99275 to the Division of

I nsurance Fraud of the departnent, =

(3) A description of the plan for anti-fraud education
and training of its underwiters or other personnel . —and

(4) A witten description or chart outlining the
organi zati onal arrangenent of the anti-fraud personnel who are
responsi ble for the investigation and reporting of possible

fraudul ent insurance actsy- and for the investigation of

Favestigating unresol ved material inconsistencies between
nmedi cal records and insurance applications.

(5) For viatical settlenent providers, a description

of the procedures used to performinitial and continuing

review of the accuracy of life expectancies used in connection

with a viatical settlenent contract or viatical settlenent

invest nment .

Section 30. Section 626.9928, Florida Statutes, is
amended to read:

626. 9928 Acquisitions.--Acquisition of interest in a
viatical settlenent provider er—wiatieal—settlerent—breker is
subject to s. 628.4615.

Section 31. Section 626.99285, Florida Statutes, is
amended to read:

626. 99285 Applicability of insurance code.--In
addition to other applicable provisions cited in the insurance
code, the office or departnent, as appropriate, has the
authority granted under ss. 624.310, 626.901, and 626.989 to

regul ate viatical settlenment providers, viatical settlenent

br okers, watieal—settlernent—sales—agents— viatical settlenent
contracts, watical—settlerent—purehase—agreerents— and

viatical settlenent transactions.
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Section 32. Section 626.99295, Florida Statutes, is
anended to read:

626. 99295 Grace period.--Any person who, on July 1

2005, is effectuating a viatical settlenent purchase agreenent

made before July 1, 2005, under provisions of law in effect

bef ore such date, which viatical settlenent purchase adreenent

was not regi stered pursuant to chapter 517, nmust proceed

within 30 days after July 1, 2005, to conclude all viatica

settl enent purchase transactions in progress, provided, if

funds have not been matched with a viaticated policy, such

funds, or any unmatched portion of such funds, shall be

returned to the viatical settlenent purchaser within 30 days

after July 1, 2005. The provider may not solicit, negotiate,

advertise, or effectuate new viatical settl|lenent purchase
agreenents after July 1, 2005. An—unrHecenrsed—viatieal
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Section 33. Sections 626.9917, 626.9918, 626.99235,
626. 99236, and 626.99277, Florida Statutes, are repeal ed.
Section 34. This act shall take effect July 1, 2005.
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