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Fl ori da Senate - 2005 COWM TTEE ANMENDVENT
Bill No. SB 2470
Bar code 550682

CHAMBER ACTI ON
Senat e House

The Conmittee on Health Care (Pruitt) recomended the

foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. Legislative findings.--

(1) The Legislature finds that it is of the utnpst

public inmportance that quality manmography services and ot her

di agnostic tools remnin available to detect and treat breast

cancer.

(2) The Legislature finds that the current litigious

environnent _and | ow rei nbursenent rates threaten the

avail ability of mammography services for all wonen in the

state.

(3) The Legislature finds that the rapidly grow ng

popul ati on _and the changi ng denpgraphics of the state nake it

i nperative that nedical students continue to choose this state

as the place they will receive their nedical educations,

conpl ete their residency requirenents, and practice radiol ogy.
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(4) The Legislature finds that radiol ogists providing

manmogr aphy services are in _a unigue class of physicians who

have little or no direct patient contact and generally have no

est abl i shed physician-patient rel ationship

(5) The Legislature finds that the State of Florida is

anong the states with the hi ghest nedical nml practice

i nsurance premuns_in the nation

(6) The Legislature finds that the cost of nedica

mal practice i nsurance has increased dramatically during the

past decade and both the increase and the current cost are

substantially higher than the national average.

(7) The Legislature finds that the increase in nedica

mal practice liability insurance rates is forcing physicians,

i ncluding radi ol ogists, to practice nedicine wthout

professional liability insurance, to | eave the state, to not

perform hi gh-ri sk procedures such as manmmpbgrans, or to retire

early fromthe practice of nedicine.

(8) The Legislature finds that the 2003 Governor's

Sel ect Task Force on Healthcare Professional Liability

| nsurance has established that a nedical malpractice crisis

exists in the state which can be alleviated by the adoption of

| egi sl atively enacted conprehensive reforns.

(9) The Legislature finds that making high-quality

health care, includi ng manmogr aphy services, available to the

citizens of the state is an overwhel m ng public necessity.

(10) The Legislature finds that ensuring that

physi ci ans continue to practice radiology in the state is an

overwhel m ng public necessity.

(11) The Legislature finds that ensuring the

availability of affordable professional liability insurance

for physicians is an overwhel ning public necessity.
2
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(12) The Legislature finds that, based upon the

findings and recommendati ons of the Workgroup on Mamogr aphy

Accessibility, the Governor's Sel ect Task Force on Healthcare

Professional Liability Insurance, the Ofice of Program Policy

Anal ysi s and Governnment Accountability, and the various study

groups throughout the nation and based on the experience of

other states, the overwhel mi ng public necessity of making

quality health care, including nammography services, available

to the citizens of the state, ensuring that physicians

continue to practice radiology in the state, and ensuring that

t hose physicians have the opportunity to purchase affordable

professional liability insurance cannot be nmet unl ess

limtations on nedical mal practice |lawsuits are inposed.

(13) The Legislature finds that the high cost of

nedi cal mal practice clains can be substantially alleviated by

inposing limtations on nedical malpractice |lawsuits relating

t o_manmogr aphy servi ces.

(14) The Leqgislature further finds that there is no

alternative neasure for alleviating the high cost of nedical

nal practice clains without inposing even greater linits upon

the ability of persons to recover damages for nedica

nmal practi ce.

(15) The Legislature finds that the provisions of this

act are naturally and logically connected to each other and to

t he purpose of making quality manmography services avail able

to the wonen of the state.

(16) The Legislature finds that each provision of this

act is necessary to alleviate the crisis relating to

mamogr aphy accessibility in the state.

Section 2. Subsection (7) is added to section 456.077,
Florida Statutes, to read
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456. 077 Authority to issue citations.--
(7) The Board of Medicine and the Board of Osteopathic

Medi cine may issue a citation in lieu of disciplinary action

for the first allegation brought against a physician alleging

a failure to di agnose breast cancer through the interpretation

of a mammpbgram The board, in issuing the citation, nay inpose

up to 10 additional hours of continuing education in

manmogr aphy i nterpretation. This paragraph does not prohibit

t he Board of Medicine or the Board of Osteopathic Medicine

fromproceeding with a disciplinary investigation and

prosecution if aggravating circunstances exist.

Section 3. Section 766.119, Florida Statutes, is
created to read

766.119 Actions relating to manmograns. - -

(1) This section applies to any civil action brought

pursuant to this chapter against a physician licensed in this

state pursuant to chapter 458 or chapter 459 for any action or

om ssion arising fromthe performance of his or her duties

relating to mamograns _and to any facility that provides

manmogr aphy servi ces.

(2)(a) Prior to the performance of any radiol ogic test

for the screening of breast cancer, a physician or entity may

request that the patient read and execute a formgiving

witten infornmed consent to the physician and facility to

admi ni ster the screening. The witten inforned consent shal

i ncl ude an expl anation of the screening, including its purpose

and limtations, shall be evidenced in witing, and shall be

validly signed by the patient or another legally authorized

person. A valid signature is one which is given by a person

who under all the surrounding circunstances is nentally and

physically conpetent to give consent.
4
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(b) A physician or entity is presuned to have acted

within the appropriate standard of care in the interpretation

of a mammobgram i f the physician or entity obtains inforned

consent froma patient as provided in this section, unless the

physician or entity interpreting the mammbgram fails to detect

an _abnornmality that is clear and obvious to a reasonabl e

physician with the sane | evel of nmambgraphy trai ni ng and

experience who is provided the sane informtion about the

patient's nedical history and condition known at the tine of

t he mammogram by the interpreting physician who is alleged to

have failed to detect the abnormality.

(c) The witten infornmed consent used under this

section shall include the follow ng | anquage in at | east

10-poi nt type: "Manmmpbgraphy is a screening tool, not a test,

used to detect sonme breast cancers. Wiile not perfect, it is

the best tool available for the early detection of breast

cancer. Knowi ng that not all breast cancers are detected by

manmogr aphy, it is essential that you also performa nmonthly

breast sel f-exani nati on and have your breasts exam ned yearly

by a physician."

(d) The witten infornmed consent used under this

section shall include the follow ng | anquage in at | east

10-point type at the end of the docunent but before the

signature line: "I have read this information about detecting

breast cancer and while | understand that a normal namMmDgram

is reassuring, | also realize that not all cancers may be

det ect ed by mammogr aphy. "

(e) 1In no event shall a physician's or entity's

nonconpliance with the provisions of this section create a

presunpti on of negligence on the part of the physician or

entity for any action or onmission arising fromthe performnce
5
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any duty relating to mammogr ans.

(3) The protections and |limtations provided by this

section apply only if:

(a)  The mammpgraphy is perforned in concordance with

t he Mammography Quality Standards Act regulations in a

facility that has an active and valid certificate issued by

the United States Food and Drug Adm nistration, neets the

qual ity standards required by the United States Food and Drug

Adm ni stration, and is accredited by an approved accreditation

body or other entity as designated by the United States Food

and Drug Admi ni stration.

(b) The interpreting physician has a m ni mum of 60

hours of docunented nedical education in manmography, which

shall include instruction in the interpretation of manmobgrans

and education in basic breast anatony, pathol ogy, physiol ogy,

techni cal aspects of nmamography, and quality assurance and

quality control in nmambgraphy.

(c) The mammpgr aphy equi prent used neets the

Mamogr aphy Qual ity Standards Act final rule as published by

the United States Food and Drug Administration and is

specifically designed for nmambgraphy and is certified

pursuant to s. 1010.2 of the Federal Register as neeting the

applicable requirements of ss. 1020.30 and 1020.31 of the

Federal Register in effect at the date of manufacture.

Radi ogr aphi ¢ _equi pnent _desi gned for general purpose or specia

nonmammogr aphy procedures, including systens that have been

nodi fied or equi pped with special attachnents for manmmography,

shall not be used for mammography.

(d) The radiographic equi pnent used for manmography is

specifically designed for nmammography and is certified

pursuant to s. 1010.2 of the Federal Register as neeting the
6
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applicable requirenments of ss. 1020.30 and 1020.31 of the

Federal Register in effect at the date of manufacture.

(e) The facility perforn ng the mambgr aphy screening

conducts daily, weekly, nmonthly, quarterly, and annual quality

control tests as required by the United States Food and Drug

Admi ni stration.

(f) The facility perforn ng the mambgr aphy screening

has established and mai ntained a quality assurance programto

ensure the safety, reliability, clarity, and accuracy of

manmogr aphy services perfornmed at the facility.

() The facility perforn ng the mambgr aphy screening

has established and mai ntai ned a manmogr aphy nedi cal out cones

audit programto ensure the reliability, clarity, and accuracy

of the interpretation of nampDgramns.

(4) A subseguent nmampgram may not be used by an

expert witness or a finder of fact in determning the failure

to _di agnose breast cancer.

Secti on 4. If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severable.

Section 5. It is the intent of the Legislature to

apply the provisions of this act to prior nedical incidents,

to the extent such application is not prohibited by the State

Constitution or the United States Constitution, except that

t he changes to chapter 766, Florida Statutes, shall apply only

to any nedical incident for which a notice of intent to

initiate litigation is nailed on or after the effective date

of this act.
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Section 6. This act shall take effect July 1, 2005.

—=============== T | T L E AMENDMENT ===============

And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to manmography; providing
| egi slative findings and intent; anending s.
456. 077, F.S.; authorizing the Board of
Medi ci ne and the Board of Osteopathic Medicine
to issue citations and to require additiona
education in certain circunstances; providing
that either board may neverthel ess proceed with
a disciplinary investigation and prosecution if
there are aggravating circunstances; creating
s. 766.119, F.S.; providing for inforned
consent prior to the performance of a
mamogran creating a presunption that a
physician is operating within the appropriate
standard of care when obtaining infornmed
consent; providing an exception; providing
l[imtations; providing a limtation on the use
of subsequent mammograns as evidence in certain
negl i gence actions; providing for severability;
providing applicability; providing an effective

dat e.

WHEREAS, breast cancer is the second | eadi ng cause of

8
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cancer deaths in wonmen, and

WHEREAS, breast cancer affects all of us through our
spouses, nothers, daughters, sisters, aunts, nieces, friends,
and nei ghbors, and

VWHEREAS, there are three nmain tools available to detect
breast cancer: breast examnations by a health care
practitioner, breast self-exam nations, and screening
manmogr ans, and

WHEREAS, al t hough mamography is an inperfect screening
tool, it is still the best method available to detect breast
cancer, and

WHEREAS, early detection of breast cancer decreases
nortality by 30 percent, and

WHEREAS, screeni ng manmograns need to be wi dely
available to all woren at risk regardl ess of geographic
| ocation, race, type of or nonexistence of insurance, or
soci oeconomi ¢ status, and

WHEREAS, the Workgroup on Mamogr aphy Accessibility
created by the Legislature under Senate Bill 2306 in the 2004
Regul ar Sessi on found that popul ation growth conbined with a
growi ng shortage of interpreting radiologists will have an
adverse effect on the future availability of mamography
services, and

WHEREAS, radiol ogists are reluctant to provide
screeni ng manmmogr aphy servi ces because of the high cost of
obt ai ni ng professional liability insurance in conparison to
the | ow rei mbursenments received and the fear of a nedica
mal practice |l awsuit being brought against a radiol ogist who is
not able to detect every single instance of a cancerous or
precancer ous condition, and

WHEREAS, in 2004, the Legislature directed the Ofice
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of Program Policy Analysis and Governnent Accountability to
study issues relating to manmography services in the state,
and

WHEREAS, the Ofice of Program Policy Anal ysis and
CGovernment Accountability found that one of the factors
[imting access to mammography services in the state is the
fear of medical malpractice |awsuits which is causing sone
radi ologists to linmt the nunber of nmammograns they interpret,
and

WHEREAS, the Departnent of Health conducted a survey
and found that 17 percent of the facilities surveyed had
appoi ntnent wait times exceeding 28 days for screening
mamogr ans, and

WHEREAS, the Workgroup on Mamography Accessibility
found that mamography facilities in the state have
hi gh-qual ity personnel and equi prent and a high |evel of
conpliance with safety and ot her standards of care, as
denonstrated by the results of inspections by the United
States Food and Drug Adm nistration, and

WHEREAS, the Workgroup on Mamogr aphy Accessibility
found that national data show that nobst defendants in alleged
medi cal mal practice clainms involving breast cancer are
radi ol ogi sts and that only clains for neurologically inpaired
newborns are nore expensive than breast cancer in ternms of
i ndetmity dol lars, and

WHEREAS, the Legislature has previously recognized that
two other nedical specialists, obstetricians and energency
room physi ci ans, have such a high risk of liability claims
that access to these services is in jeopardy wi thout statutory
protection liniting the danages available to patients and
their famlies, and

10
8: 05 PM 04/ 24/ 05 s2470d- he28-tal




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2005 COW TTEE ANMENDVENT
Bill No. SB 2470
Bar code 550682

WHEREAS, funds from professional liability insurance
are not an appropriate or adequate substitute for health
i nsurance, disability insurance, or life insurance, and

WHEREAS, breast cancer is not caused by physicians, and

WHEREAS, the Legislature nust take action to protect
t he advancenents made in the diagnosis, treatnent, and
awar eness of breast cancer through the tireless efforts of
groups such as the Susan B. Konen Foundation, the Anerican
Cancer Society, the Anerican Coll ege of Radiol ogy, and others,
and

WHEREAS, the Workgroup on Mamography Accessibility
made ei ght recomrendations to the Legislature to ensure that
mamogr aphy will continue to be available to wonen in Florida,
that there are enough radiol ogists available to interpret
mamogr ans, that the fear of |awsuits or high nedica
l[iability insurance prem uns does not deter physicians from
entering the field of radiology and the interpretation of
manmograns, and that utilization of nmammography is increased

in medically underserved popul ati ons, NOW THEREFORE
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