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Fl ori da Senate - 2005 COWM TTEE ANMENDVENT
Bill No. SB 2510
Bar code 221688

CHAMBER ACTI ON
Senat e House

The Conmittee on Environnmental Preservation (Lawson)

recommended the foll owi ng anendnent to anmendnent (522094):

Senate Anendnent (with title anendnent)

On page 4, between lines 1 and 2,

and insert:

Section 2. Section 376.121, Florida Statutes, is
amended to read:

376.121 Liability for danage to natura
resources. --The Legislature finds that extensive damage to the
state's natural resources is the likely result of a pollutant
di scharge and that it is essential that the state adequately
assess and recover the cost of such danmage from responsible
parties. It is the state's goal to recover the costs of
restoration fromthe responsible parties and to restore
damaged natural resources to their predischarge condition. In
many i nstances, however, restoration is not technically
feasible. In such instances, the state has the responsibility
toits citizens to recover the cost of all danage to natura
resources. To ensure that the public does not bear a
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substantial loss as a result of the destruction of natura
resources, the procedures set out in this section shall be
used to assess the cost of damage to such resources. Natura
resources include coastal waters, wetlands, estuaries, tida
flats, beaches, |ands adjoining the seacoasts of the state,
and all living things except human beings. The Legislature
recogni zes the difficulty historically encountered in
cal cul ating the val ue of damaged natural resources. The val ue
of certain qualities of the state's natural resources is not
readily quantifiable, yet the resources and their qualities
have an intrinsic value to the residents of the state, and any
damage to natural resources and their qualities should not be
di sm ssed as nonrecoverable nerely because of the difficulty
in quantifying their value. In order to avoid unnecessary
specul ation and expenditure of limted resources to determ ne
t hese val ues, the Legislature hereby establishes a schedul e
for conpensation for damage to the state's natural resources

and the quality of said resources. As an alternative to the

conpensati on schedul e described in subsections (4), (5), (6),

and (9), the departnent, when no responsible party is

identified, when a responsible party opts out of the formula

pursuant to paragraph (10)(a), or when the departnent conducts

a _cooperative damnge assessnment with federal agencies, may use

net hods of cal cul ati ng natural resources damages in accordance

with federal rules inplenenting the Gl Pollution Act of 1990,

as anended.

(1) The departnent shall assess and recover from
responsi bl e parties the conpensation for the injury or
destruction of natural resources, including, but not limted
to, the death or injury of living things and damage to or
destruction of habitat, resultgng from pol | utant di scharges
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prohi bited by s. 376.041. The anpbunt of conpensation and any
costs of assessing damage and recovering conpensation received
by the departnent shall be deposited into the Florida Coasta
Protection Trust Fund pursuant to s. 376.12 and di sbursed
according to subsection (11). Woever violates, or causes to
be violated, s. 376.041 shall be liable to the state for
danmage to natural resources.

(2) The compensation schedule for damage to natura
resources i s based upon the cost of restoration and the |oss
of ecol ogi cal, consunptive, intrinsic, recreational
scientific, economc, aesthetic, and educational val ues of
such injured or destroyed resources. The conpensation schedul e
takes into account:

(a) The volune of the discharge.

(b) The characteristics of the pollutant discharged.
The toxicity, dispersibility, solubility, and persistence
characteristics of a pollutant as affects the severity of the
effects on the receiving environment, living things, and
recreational and aesthetic resources. Pollutants have varying
propensities to injure natural resources based upon their
potential exposure and effects. Exposure to natural resources
is determ ned by the dispersibility and degradability of the
pol lutant. Effects to natural resources result from nechanica
injury and toxicity and include physical contam nation
snot heri ng, feeding prevention, inmmobilization, respiratory
di stress, direct nortality, lost recruitment of |arvae and
juveniles killed, changes in the food web, and chronic effects
of sublethal |evels of contaminates in tissues or the
environnent. For purposes of the conpensation schedul g,
pol | utants have been ranked for their propensity to cause
injury to natural resources based upon a conbi nation of their
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acute toxicity, mechanical injury, degradability, and
di spersibility characteristics on a 1-to-3 relative scale with
Category 1 containing the pollutants with the greatest
propensity to cause injury to natural resources. The follow ng
pol | utants are categorized:

1. Category 1: bunker and residual fuel

2. Category 2: waste oils, crude oil, lubricating oil
asphalt, and tars.

3. Category 3: hydraulic fluids, nunbers 1 and 2
di esel fuels, heating oil, jet aviation fuels, notor gasoline,
i ncludi ng avi ati on gasoline, kerosene, stationary turbine
fuels, ammonia and its derivatives, and chlorine and its

deri vati ves.

The departnent shall adopt rules establishing the poll utant
category of pesticides and other pollutants as defined in s.
376.031 and not listed in this paragraph

(c) The type and sensitivity of natural resources
af fected by a discharge, determ ned by the follow ng factors:

1. The location of a discharge. Inshore discharges are
di scharges that occur within waters under the jurisdiction of
t he department and within an area extending seaward fromthe
coastline of the state to a point 1 statute nle seaward of
the coastline. Nearshore discharges are di scharges that occur
nore than 1 statute mle, but within 3 statute nmiles, seaward
of the coastline. Ofshore discharges are di scharges that
occur nore than 3 statute mles seaward of the coastline.

2. The location of the discharge with respect to
speci al managenent areas desi gnated because of their unique
habitats; |iving resources; recreational use; aesthetic
i mportance; and ot her ecologiczl, educational, consunptive,
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intrinsic, scientific, and econonic values of the natura
resources |located therein. Special managenent areas are state
parks; recreation areas; national parks, seashores, estuarine
research reserves, marine sanctuaries, wildlife refuges, and
nati onal estuary program water bodies; state aquatic preserves
and reserves; classified shellfish harvesting areas; areas of
critical state concern; federally designated critical habitat
for endangered or threatened species; and outstanding Florida
wat er s.

3. The areal or linear extent of the natural resources
i mpact ed.

(3) Conpensation for damage to natural resources for
any di scharge of |ess than 25 gallons of gasoline or diese
fuel shall be $50.

(4) Conpensation schedul e:

(a) The anpbunt of conpensation assessed under this
schedule is calculated by: multiplying $1 per gallon or its
equi val ent measurenent of pollutant di scharged, by the nunber
of gallons or its equivalent nmeasurenment, tinmes the | ocation
of the discharge factor, tinmes the special nanagenent area
factor.

(b) Added to the ampunt obtained in paragraph (a) is
the val ue of the observable natural resources danmaged, which
is calculated by multiplying the areal or |inear coverage of
i npacted habitat by the corresponding habitat factor, tinmes
t he speci al managenent area factor

(c) The sum of paragraphs (a) and (b) is then
mul tiplied by the pollutant category factor

(d) The final damage assessnent figure is the sum of
t he amount cal cul ated in paragraph (c) plus the compensation
for death of endangered or threatened species, plus the cost
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of conducting the danage assessnent as determ ned by the
depart ment .

(5)(a) The factors used in calculating the damage
assessnent are:

1. Location of discharge factor

a. Discharges that originate inshore have a factor of
ei ght. Discharges that originate nearshore have a factor of
five. Discharges that originate offshore have a factor of one.

b. Conpensation for danage to natural resources
resulting fromdischarges that originate outside of state
waters but that traverse the state's boundaries and therefore
have an inmpact upon the state's natural resources shall be
cal cul ated using a location factor of one.

c. Compensation for damage to natural resources
resulting fromdischarges of |ess than 10,000 gallons of
pol I utants which originate within 100 yards of an established
termnal facility or point of routine pollutant transfer in a
designated port authority as defined in s. 315.02 shall be
assessed a |l ocation factor of one.

2. Special nmanagenent area factor: Discharges that
originate in special nmanagerment areas described in
subparagraph (2)(c)2. have a factor of two. Discharges that
originate outside a special nanagenent area described in
subparagraph (2)(c)2. have a location factor of one. For
di scharges that originate outside of a special managenment area
but inpact the natural resources within a special managenent
area, the value of the natural resources damaged within the
area shall be multiplied by the special managenent area factor
of two.

3. Pollutant category factor: Discharges of category 1
pol l utants have a factor of eight. Discharges of category 2
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pol | utants have a factor of four. Discharges of category 3
pol I utants have a factor of one.

4. Habitat factor: The ampunt of conpensation for
damage to the natural resources of the state is established as
fol | ows:

a. $10 per square foot of coral reef inpacted.

b. $1 per square foot of mangrove or seagrass
i mpact ed.

c. $1 per linear foot of sandy beach inpacted.

d. $0.50 per square foot of live bottom oyster reefs,
worm rock, perennial al gae, saltmarsh, or freshwater tida
mar sh i npact ed.

e. $0.05 per square foot of sand bottomor mud flats,
or conbi nation thereof, inpacted.

(b) The areal and |inear coverage of habitat inpacted
shal | be determ ned by the departnent using a conbination of
field neasurenments, aerial photogranmmetry, and satellite
i mgery. An area is inpacted when the pollutant cones in
contact with the habitat.

(6) It is understood that a pollutant will, by its
very nature, result in damage to the flora and fauna of the
waters of the state and the adjoining |and. Therefore,
conpensation for such resources, which is difficult to
calculate, is included in the conmpensati on schedul e. Not
i ncl uded, however, in this base figure is conpensation for the
deat h of endangered or threatened species directly
attributable to the pollutant discharged. Conpensation for the
death of any ani mal designated by rule as endangered by the
Fish and Wldlife Conservation Comm ssion is $10, 000.
Conpensation for the death of any aninmal designated by rule as
threatened by the Fish and Wl dlife Conservation Conmmission is
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$5, 000. These ampunts are not intended to reflect the actua
val ue of said endangered or threatened species, but are
i ncl uded for the purposes of this section

(7) The owner or operator of the vessel or facility
responsi ble for a discharge nmay designate a representative or
agent to work with the department in assessing the anmount of
danmage to natural resources resulting fromthe di scharge.

(8) When assessing the ampunt of danages to natura
resources, the departnment shall be assisted, if requested by
t he department, by representatives of other state agencies and
| ocal governnents that would enhance the departnment's damage
assessnent. The Fish and WIdlife Conservation Comm ssion
shal | assist the departnent in the assessnment of danmages to
wildlife inmpacted by a pollutant discharge and shall assi st
the departnment in recovering the costs of such damages.

(9) Conpensation for damage resulting fromthe
di scharge of two or nore pollutants shall be cal cul ated for
t he volume of each pollutant discharged. |If the separate
vol une for each pollutant discharged cannot be determ ned, the
hi ghest multiplier for the pollutants discharged shall be
applied to the entire volunme of the spill. Conmpensation for
conmi ngl ed di scharges that contact habitat shall be cal cul ated
on a proportional basis of discharged volunmes. The hi ghest
mul tiplier for such comm ngled pollutants may only be applied
if a reasonable proportionality of the comm ngled pollutants
cannot be deternined at the point of any contact with natura
resour ces.

(10) For cases in which the departnment is authorized

to use a nethod of natural resources damage assessnent ot her

t han the conpensation schedul es described in subsections (4),

5, (6), and (9), the departnent may use the nethods
8
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described in federal rules inplenenting the G| Pollution Act

of 1990, as anmended tiseharges—ef—more—than—30,000—¢gat-tens

(a) Wen a responsible party is identified and the

departnment is not conducting a cooperative damge assessment

with federal agenci es Fer—¢di-secharges—greater—than—36:006
gatHens, the person responsible has the option to pay the

amount of conpensation cal cul ated pursuant to the conpensation
schedul e established in subsection (4) or pay the anpunt
determ ned by a damage assessnent perfornmed by the departnent.
If the person responsible for the discharge elects to have a
damage assessnent performed, then such person shall notify the
department in witing of such decision within 30 5 days after

identificationthe—diseevery of the discharge by the

department . The decision to have a danage assessnent

perfornmed to deternine conpensation for a discharge shall be
final; the person responsible for a discharge may not |ater

el ect to use the conpensati on schedul e for conputing
conpensation. Failure to nake such notice shall result in the
amount of conpensation for the total danmmge to natura
resources being cal cul ated based on the conpensati on schedul e.
The conpensation shall be paid within 90 days after receipt of
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a witten request fromthe departnent.

(b) In the event the person responsible for a
di schar ge greater—than—30,-060—¢gattens el ects to have a dammge
assessment perforned, said person shall pay to the departnent
an anount equal to the conpensation cal cul ated pursuant to

subsection (4) for the discharge using the I esser of the

volune of the discharge or a volunme of 30,000 gallons. The

paynment shall be made within 90 days after receipt of a
witten request fromthe departnment.

(c) After conpletion of the danage assessnent, the
departnent shall advise the person responsible for the
di scharge of the ampunt of conpensation due to the state. A
credit shall be given for the anpbunt paid pursuant to
par agraph (b). Paynent shall be made within 90 days after
receipt of a witten request fromthe departnent. rHa—hre—event

I I : : " :
Fess—than—the—doHar—ampunt——calcutated—purstant—to—paragraph
5)—

(11)(a) Moneys recovered by the departnent as
conpensation for damage to natural resources shall be expended
only for the foll ow ng purposes:

1. To the maxi num extent practicable, the restoration
of natural resources damaged by the discharge for which
conpensation is paid.

2. Restoration of danmged resources.

3. Devel oping restorati on and enhancenent techni ques
for natural resources.

4. Investigating methods for inmproving and refining
techni ques for contai nnent, abatenment, and renoval of

pol lutants fromthe environment, especially from mangrove

forests, corals, seagrasses, benthic comunities, rookeries,
10
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nurseries, and other habitats which are unique to Florida's
coastal environnent.

5. Devel oping and updating the "Sensitivity of Coasta
Environnents and Wldlife to Spilled QI in Florida" atl as.

6. Investigating the long-termeffects of poll utant
di scharges on natural resources, including pelagic organisms,
critical habitats, and mari ne ecosystens.

7. Devel opi ng an adequate wildlife rescue and
rehabilitation program

8. Expandi ng and enhancing the state's pollution
prevention and control education program

9. Restoring natural resources previously inpacted by
pol | ut ant di scharges, but never conpletely restored.

10. Funding alternative projects selected by the Board
of Trustees of the Internal Inprovenent Trust Fund. Any such
project shall be selected on the basis of its anticipated
benefits to the marine natural resources available to the
residents of this state who previously benefited fromthe
i njured or destroyed nonrestorable natural resources.

(b) Al interest earned frominvestnent of npbneys
recovered by the departnent for danage to natural resources
shal | be expended only for the activities described in
par agraph (a).

(c) The person or parties responsible for a discharge
for which the departnent has requested conpensation for danage
pursuant to this section shall pay the department, within 90
days after receipt of the request, the entire anmount due to
the state. In the event that paynent is not made within the 90
days, the person or parties are liable for interest on the
out st andi ng bal ance, which interest shall be calculated at the
rate prescribed under s. 55.083.
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(12) Any determ nation or assessnment of damage to
natural resources for the purposes of this section by the
department in accordance with the conpensation sections or in
accordance with the rul es adopted under subsection (10) shal
have the force and effect of rebuttable presunption on behalf
of the department in any adm nistrative or judicia
pr oceedi ng.

(13) There shall be no double recovery under this |aw
for natural resource danmge resulting froma discharge
i ncluding the costs of damage assessnent or restoration
rehabilitation, replacenent, or acquisition for the sane
i nci dent and natural resource. The departnent shall neet with
and devel op nenoranda of understanding with appropriate
federal trustees as defined in Pub. L. No. 101-380 (O
Pol | uti on Act of 1990) to provide further assurances of no
doubl e recovery.

(14) The departnment mnust review the anmount of
conpensati on assessed pursuant to the damage assessnent
formula established in this section and report its findings to
the 1995 Legislature. Thereafter, the department rnust conduct
such a review and report its findings to the Legislature
bi enni al l'y.

(15) The department shall adopt rul es necessary or
conveni ent for carrying out the duties, obligations, powers,

and responsibilities set forth in this section

(Redesi gnat e subsequent sections.)

—=============== T | T L E AMENDMENT ===============

And the title is anended as foll ows:
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On page 4, line 21, after the sem col on

amendi ng s. 376.121, F.S.; providing an
alternative to the conpensation schedule for

cal cul ati ng natural resources damages; revising
procedures relating to damage assessnent;
renoving a restriction on anmount of

conpensati on;
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