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1 A Dbill to be entitled

2 An act relating to negligence; creating s.

3 768.0755, F.S.; providing that if a person

4 slips and falls on a transitory foreign

5 substance in a retail establishnment, the

6 i njured person nust prove that the retai

7 establ i shnent had know edge of the condition

8 and that the condition existed for a sufficient
9 tinme for the retail establishnment to have taken
10 action to renmedy the condition; providing that
11 constructive know edge nmay be proven by

12 circunstantial evidence; anending s. 768.81

13 F.S.; providing for the apportionnment of

14 damages i f an unnaned person comits an

15 intentional tort or a criminal act from which
16 the litigation arises; redefining the term

17 "negl i gence cases" to include clains for

18 negligent security in which the defendant is
19 sued for failing to prevent the conmmi ssion of
20 an intentional tort; providing that the
21 apportionnent of dammges does not apply to any
22 action in which an intentional tortfeasor is
23 sued and seeks to apportion fault to a
24 negligent tortfeasor; repealing s. 768.0710
25 F.S., relating to the duty to maintain prenises
26 in a reasonably safe condition for the safety
27 of business invitees; reenacting s. 25.077,
28 F.S., relating to the duty of the clerk of
29 court to report certain information concerning
30 negl i gence cases, to incorporate the anendnent
31
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1 made to s. 768.81, F.S., in a reference
2 thereto; providing an effective date.
3
4| Be It Enacted by the Legislature of the State of Florida:
5
6 Section 1. Section 768.0755, Florida Statutes, is
7| created to read
8 768. 0755 Premises liability for transitory foreign
9| substances in a retail establishnment.--1f a person slips and
10| falls on a transitory foreign substance in a retai
11| establishment, the injured person nust prove that the retai
12| establishnment had actual or constructive know edge of the
13| dangerous condition and that the condition existed for a
14| sufficient length of time so that, in the exercise of ordinary
15| care, the retail establishnment should have known of the
16| dangerous condition and taken action to renedy it.
17| Constructive know edge may be proven by circunstantia
18| evi dence showi ng that:
19 (1) The dangerous condition existed for such a length
20| of tinme that in the exercise of ordinary care, the retai
21| establishnment should have known of the condition; or
22 (2) The condition occurred with regularity and was
23| therefore foreseeable.
24 Section 2. Subsections (3) and (4) of section 768.81
25| Florida Statutes, are anended to read:
26 768.81 Conparative fault.--
27 (3) APPORTI ONMENT OF DAMAGES. --1n cases to which this
28| section applies, the court shall enter judgnent agai nst each
29| party liable on the basis of the sueh party's percentage of
30| fault and not on the basis of the doctrine of joint and
31
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several liability, except as provided in paragraphs (a), (b),
and (c):

(a) Were a plaintiff is found to be at fault, the
foll owing shall apply:

1. Any defendant found 10 percent or less at fault
shall not be subject to joint and several liability.

2. For any defendant found nore than 10 percent but
| ess than 25 percent at fault, joint and several liability
shall not apply to that portion of econom c damages in excess
of $200, 000.

3. For any defendant found at |east 25 percent but not
nore than 50 percent at fault, joint and several liability
shall not apply to that portion of econom ¢ damages in excess
of $500, 000.

4. For any defendant found nore than 50 percent at
fault, joint and several liability shall not apply to that

portion of econom c danmges in excess of $1 nmillion

For any defendant under subparagraph 2., subparagraph 3., or
subpar agraph 4., the anopunt of econoni c damages cal cul at ed
under joint and several liability shall be in addition to the
anount of econom ¢ and noneconom ¢ damages al ready apporti oned
to that defendant based on that defendant's percentage of
faul t.

(b) Where a plaintiff is found to be without fault,
the foll owing shall apply:

1. Any defendant found |l ess than 10 percent at fault
shall not be subject to joint and several liability.

2. For any defendant found at |east 10 percent but

| ess than 25 percent at fault, joint and several liability
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shall not apply to that portion of econom ¢ damages in excess
of $500, 000.

3. For any defendant found at |east 25 percent but not
nore than 50 percent at fault, joint and several liability
shall not apply to that portion of econom ¢ damages in excess
of $1 million.

4. For any defendant found nore than 50 percent at
fault, joint and several liability shall not apply to that

portion of econom c danmges in excess of $2 nmillion

For any defendant under subparagraph 2., subparagraph 3., or
subpar agraph 4., the anount of econoni c damages cal cul at ed
under joint and several liability shall be in addition to the
anount of econom ¢ and noneconom ¢ damages al ready apporti oned
to that defendant based on that defendant's percentage of

faul t.

(c) Wth respect to any defendant whose percentage of
fault is less than the fault of a particular plaintiff, the
doctrine of joint and several liability shall not apply to any
damages i nposed agai nst the defendant.

(d) In order to allocate any or all fault to a
nonparty, a defendant nust affirmatively plead the fault of a
nonparty and, absent a showi ng of good cause, identify the
nonparty, if known, or describe the nonparty as specifically
as practicable, either by notion or in the initial responsive
pl eadi ng when defenses are first presented, subject to
anmendnent any tinme before trial in accordance with the Florida
Rul es of Civil Procedure.

(e) In order to allocate any or all fault to a
nonparty and include the named or unnaned nonparty on the
verdict formfor purposes of apportioning damges, a defendant
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must prove at trial, by a preponderance of the evidence, the
fault of the nonparty in causing the plaintiff's injuries.

(f) 1n any action to which this section applies, the

trier of fact shall first deternmine if liability exists on the

part of an unnamed person who comm tted an intentional tort or

a crimnal act fromwhich the litigation arose. |f such

liability exists, as a part of the verdict form the trier of

fact shall apportion fault according to this determnination.
(4) APPLI CABI LI TY. - -

(a) This section applies to negligence cases. For

purposes of this section, "negligence cases" includes, but is
not limted to, civil actions for danages based upon theories

of negligence, clainms for negligent security and the like in

which the defendant is sued for failing to prevent or reduce

the likelihood of the conmi ssion of an intentional tort,

strict liability, products liability, professional mal practice
whet her couched in terms of contract or tort, or breach of
warranty and |ike theories. In determ ning whether a case

falls within the term "negligence cases," the court shall | ook
to the substance of the action and not the conclusory terns
used by the parties.

(b) This section does not apply to any action brought
by any person to recover actual econom ¢ damages resulting

frompollution, to any action in which an intentiona

tortfeasor is sued and seeks to apportion fault to a negligent

tortfeasor, te—anyractionbasedupon—anintentienal—tort— or

to any cause of action as to which application of the doctrine

of joint and several liability is specifically provided by
chapter 403, chapter 498, chapter 517, chapter 542, or chapter
895.
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Section 3. Section 768.0710, Florida Statutes, is

repeal ed.
Section 4. For the purpose of incorporating the

anmendnent made by this act to section 768.81, Florida
Statutes, in references thereto, section 25.077, Florida
Statutes, is reenacted to read:

25.077 Negligence case settlenents and jury verdicts;
case reporting.--Through the state's uniform case reporting
system the clerk of court shall report to the Ofice of the
State Courts Administrator, beginning in 2003, information
fromeach settlenent or jury verdict and final judgnment in
negl i gence cases as defined in s. 768.81(4), as the President
of the Senate and the Speaker of the House of Representatives
deem necessary fromtine to tine. The information shal
i ncl ude, but need not be limted to: the nane of each
plaintiff and defendant; the verdict; the percentage of fault
of each; the ampunt of econonic danmages and noneconormi c
damages awarded to each plaintiff, identifying those danages
that are to be paid jointly and severally and by which
def endants; and the amount of any punitive damages to be paid
by each defendant.

Section 5. This act shall take effect July 1, 2005.
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1 R S I R I S I S

2 SENATE SUMVARY

3 Provides that if a person slips and falls on a transitory
foreign substance in a retail establishment, the injured

4 person nmust prove the retail establishnent had know edge
of the condition and that the condition existed for a

5 sufficient time for the retail establishnent to have
taken action to renedy the condition. Provides that

6 constructive knowﬂed?e na% be proven by circunstantia
evidence. Provides for the apportionment of damages if

7 an unnaned person comrits an Intentional tort or a
crimnal act fromwhich the [itigation arises. Provides

8 t hat the aaﬁortionnent of damages does not apply to any
action in ich an intentional tortfeasor is sued and

9 seeks to apportion fault to a negligent tortfeasor. (See
bill for details.)
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