Fl ori da Senate - 2005 SB 312

By Senator Fasano

11- 303-05

1 A Dbill to be entitled

2 An act relating to state liens on the proceeds

3 of sale of certain literary accounts and the

4 profits of sale of certain nmenorabilia;

5 anending s. 944.512, F.S.; defining terms

6 concerning the sale of literary accounts and

7 menor abilia by and on behal f of a convicted

8 felon; providing for a lien in favor of the

9 state on the proceeds or profits of the sale of

10 literary accounts, nmaterials, and nenorabilia

11 payable to or accruing to a convicted felon, a

12 representative of the convicted felon, or a

13 profiteer of the felony; providing for the

14 di stribution of the proceeds or profits of the

15 sale of literary accounts or nenorabili a;

16 anmendi ng s. 960.291, F.S.; revising definitions
17 wWith respect to civil restitution liens to

18 conformto changes made by the act; providing

19 an effective date.
20
21| Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Section 944.512, Florida Statutes, is
24| anended to read:
25 944.512 State lien on proceeds fromliterary or other
26| type of account of crine for which convicted and on profits
27| fromthe sale of nenorabilia.--
28 (1) As used in this section, the term
29 (a) "Conviction" nmeans a finding of gquilt or the
30| acceptance of a plea of quilty or nolo contendere, regardless
31| of whether adjudication was withheld.
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(b) "Mterials" neans a book, nmgazi ne or newspaper

article, nmovie, film videotape, sound recording, story,

interview or _appearance on _a television or radio station, or a

live presentation of any kind.

(c) "Proceeds of sale" neans all fees, royalties, rea

or_personal property, or other consideration of any kind

received by or owing to a convicted felon or the

representative of a convicted felon for the preparation of or

for the purpose of sale of materials, for the sale of the

rights to materials, or the sale or distribution by the

convicted felon of nmaterials, whether earned, accrued, or paid

before or after the conviction. The term.includes any

interest, earnings, or _accretions upon proceeds and any

property received in exchange for proceeds.

(d) "Profits fromthe sale of nenprabilia” neans al

incone received fromanything sold or transferred by a

convicted felon, a representative of a convicted felon, or a

profiteer of a felony, including any right or nenorabilia, the

value of which thing or right is enhanced by the notoriety

gai ned fromthe conm ssion of the felony of which the felon

was convicted. This incone nmay have been accrued, earned, or

paid before or after the conviction. However, a voluntary

donation or contribution nade to a defendant to assist in the

defense of crinm nal charges does not constitute profits from

the sale of nenprabilia if the donation or contribution was

not given in exchange for sonething of val ue.

(e) "Profiteer of a felony" nmeans any person who sells

or_transfers for consideration any nenorabilia or other

property or thing of a convicted felon, the value of which is

enhanced by the notoriety gained fromthe conm ssion of the
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felony of which the felon was convicted. This definition does

not apply to:

1. Any nedia entity reporting on a convicted felon or

reporting on the sale of materials, nenprabilia, or other

property or things belonging to a felon

2. The sale of materials, as the termis defined in

paragraph (b), if the seller is exercising his or her rights

under _the First Anmendnent of the United States Constitution;

or

3. The sale or transfer of any other expressive work

protected by the First Anmendnent of the United States

Constitution, unless the sale or transfer is prinmarily for a

commercial or specul ati ve purpose.

(e) "Representative of a convicted felon" neans any

person or entity receiving proceeds of sale or profits from

the sale of nenprabilia by designation of a convicted felon,

on behalf of a convicted felon, or in the stead of a convicted

felon, whether by the convicted felon's designation or by

operation of |aw

(f) "sale" includes the |ease, licensure, or any other

transfer or alienation that takes place in this state or

el sewnhere

(d) "Story" neans a depiction, portrayal, or

reenactnent of a felony and does not nean a passing nention of

the felony, as in a footnote or bibliography.

(2)68 Alien prior in dignity to all others exists

shatH—exist in favor of the state upon royalties, conm ssions,
proceeds of sale, or any other thing of value payable to or
accruing to a convicted felon or a representative of a
convicted fel on perser—en—her—er—his—behalt, including any
person to whomthe proceeds of sale nmay be transferred or
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1| assigned by gift or otherwise, fromany literary, cinemtic,
2| or other account of the crime for which she or he was

3

4

5

6| attaches shalH—attach at the tinme of the conviction in county
7| or circuit court. In the event of an appeal, the funds nust
8| wi-H be held in the Revolving Escrow Trust Fund of the

9| Departnent of Legal Affairs until the appeal is resolved.

10 (3) Alien prior in dignity to all others exists in

11| favor of the state upon the profits fromthe sale of

12| nenorabilia payable to or accruing to a convicted felon, a

13| representative of a convicted felon, or a profiteer of a

14| felony, including any person to whomthe profits fromthe sale
15| of menorabilia may be transferred or assigned by qgift or

16| otherwise. The lien attaches at the tinme of the conviction in
17| county or circuit court. In the event of an appeal, the funds
18| nust be held in the Revolving Escrow Trust Fund of the

19| Departnent of Legal Affairs until the appeal is resolved.

20 (4) €2 The funds in the preeceeds—of—sueh account shal
21| be distributed in the follow ng order

22 (a) Twenty-five percent to the dependents of the

23| convicted felon. |If there are no dependents, this portion

24| shall be distributed to the Crinmes Conpensation Trust Fund to
25| be distributed as awards for crime victims.

26 (b) Twenty-five percent to the victimor victins of
27| the crinme or to their dependents, to the extent of their

28| damages as determ ned by the court in the lien enforcenent

29| proceedings. |If there are no victins or dependents, or if

30| their damages are | ess than 25 percent of the proceeds, this
31| portion, or its remainder, shall be distributed to the Crines
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Conpensation Trust Fund to be distributed as awards to crine
Vi ctims.

(c) After paynents have been nade pursuant to
par agraph (a) or paragraph (b), an anobunt equal to pay al
court costs in the prosecution of the convicted felon, which
i ncludes shatH—nelude, but is not be linmted to, jury fees
and expenses, court reporter fees, and reasonable per diem for

the prosecuting attorneys for the state, shall be deposited

into ge—te the General Revenue Fund. Additional costs shall be
assessed for the computed per capita cost of inprisonnent or
supervi sion by the state or county correctional system The
Sueh costs shall be deternmined and certified by the
prosecuting attorney and the inprisoning entity and subject to
review by the Auditor Ceneral
(d) The rest, residue, and renminder to the Crines

Conpensation Trust Fund to be distributed as awards to crine
Vi ctims.

(563> A judge may place a lien prior in dignity to
all others in favor of the state or county upon any financia
settl enent payable to or accruing to a convicted fel on
offender or a representative of a convicted fel on persen—on
her—er—his—behalf, as a result of injury incurred during or at

the tine of a violation of the state law, or as a result of an
attenpt to flee apprehension for the offense for which the

of fender was convicted. A—-eenvietienis—definedas—in
subseet+en—{1—~— The lien shall be attached by order of the
judge at the tine of the conviction in county or circuit

court. In the event of an appeal, the funds shall be held in
t he Revol ving Escrow Trust Fund of the Departnent of Lega

Affairs until the appeal is resolved.
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(6)4 The financial settlenment nmust preeceeds—ef——sueh
account—shal be distributed in the foll owi ng order

(a) Paynment of all nedical care, treatnent,

hospitalization, and transportation resulting fromthe said
injury.

(b) Paynment to the victimor victinms of the crinme or
to their dependents, to the extent of their damages as
deternmined by the court in the lien enforcenent proceeding.

(c) Paynment of all court costs in the prosecution of
the convicted fel on, which includes shatH—retdde, but is not
be limted to, jury fees and expense, court reporter fees, and
reasonabl e per diemfor the prosecuting attorneys and public
def enders.

(d) Paynment of cost of incarceration in state or
county facilities.

(e) The rest, residue, remainder to the injured party.

(7) 65> The department shall #s—hereby—authorized—and
direeted—te report to the Departnment of Legal Affairs the
exi stence or reasonably expected exi stence of circunstances
that whieh woul d be covered by this section. Upon such
notification, the Departnment of Legal Affairs is authorized
and directed to take sueh | egal action as +s necessary to
perfect and enforce the lien created by this section.

Section 2. Section 960.291, Florida Statutes, is
amended to read:

960.291 Definitions.--Wen used in this act, the term

(1) "Civil restitution lien" neans a lien that whieh
exists in favor of crime victins, the state, its loca
subdi vi si ons, or an aggrieved party and that whieh attaches
agai nst the real or personal property owned by a convicted
of f ender.
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1 (2) "Convicted offender" neans a defendant who has a

2| conviction as—definred—herern entered agai nst the defendant in
3| the courts of this state.

4 (3) "Conviction" means a finding of guilt or the

5| acceptance of a plea of quilty or nolo contendere, regardless
6| of whether adjudication was withheld guotty—verdiet—by—afury
7 udge—or—a—guH or—nel-o—contendere—plea—byadefendants
8| regardless—ofadjudiecation—of—guitt.

9 (4) "Crime victim' neans the victimof a crine and

10| includes the aggrieved party, the aggrieved party's estate if
11| the aggrieved party is deceased, and the aggrieved party's

12| next of kin if the aggrieved party is deceased as a result of
13| the conduct of a convicted of fender. For the purposes of this
14| act, the term"crinme victin' does not include any person who

15| participated in the crimnal conduct or crimnal episode

16| resulting in the conviction.

17 (5) "Damages or |osses" includes:

18 (a) Danmge or loss to a apy crine victimwhich is

19| caused by the conduct of a convicted offender. This anopunt

20| shall be determ ned by the court, as provided for in s.

21| 960. 293.

22 (b) Danmge or loss to the state and its |oca

23| subdivisions which is caused by inmposition of a convicted

24| offender's sentence.

25 1. The Sueh danmge or loss to the state and its |oca

26| subdivisions includes the costs of incarceration and ot her

27| correctional costs in connection with the inplenentation of a
28| state court's sentence. This cost shall be determ ned by the

29| court, as provided for in s. 960.293.

30

31
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1 2. The Sueh damage or loss to the state does shat- not
2| include those costs on conviction for which the defendant may
3| be held liable under chapter 939.

4 (6) "Local subdivisions" neans |ocal subdivisions of

5[ the State of Florida which maintain correctional facilities,

6| such as counties that maintain county correctional facilities

7| or counties that provide funds directly or indirectly for the
8| mai ntenance of correctional facilities within the county.

9 (7) "Real or personal property" includes any real or
10| personal property owned by the convicted offender, or that a
11| person possesses on the convicted offender's behal f,
12| including, but not Iimted to, any royalties, conm ssions,
13| proceeds of sale or profits fromthe sale of nenorabilia, as
14| defined in s. 944.512, or any other thing of value accruing to
15| the convicted offender, or a person on the convicted
16| of fender's behalf. The term "real or personal property"
17| specifically includes any financial settlenment or court award
18| payable or accruing to a convicted offender or to a person on
19| behalf of the convicted offender. A Ne civil restitution lien
20| created pursuant to the—previsieons—of this act nay not be
21| foreclosed on real property that whieh is the convicted
22| offender's honestead under s. 4, Art. X of the State
23| Constitution.

24 (8) "Sentence" neans the court-inposed sentence of a
25| convicted of fender

26 Section 3. This act shall take effect July 1, 2005
27

28

29

30

31
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2 SENATE SUMVARY

3 Provi des definitions concerning the sale of literary
accounts and nenorabilia by and on behalf of a convicted

4 felon. Provides for a lien in favor of the state on the
proceeds of the sale of literary accounts and materials

5 and on the profits of sale of nenorabilia payable to or
accruing to a convicted felon, a representative of the

6 convicted felon, or a profiteer of a felony. Provides for
the distribution of the proceeds or profits of the sale

7 of literary accounts or nenorabilia. Revises definitions
with respect to civil restitution liens to conformto

8 changes made by the act.
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