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HB 0457 2005

1 A bill to be entitled

2 An act relating to guardi anship; anmending s. 737.2065,

3 F.S.; excepting the contesting of trust validity by

4 property guardi ans of incapacitated grantors from a

5 prohi bition agai nst commenci ng certain actions; anendi ng

6 Ss. 744.107, F.S.; revising provisions relating to court

7 nonitors; requiring orders of appointnent and nonitors'

8 reports to be served upon certain persons; authorizing the
9 court to determ ne which persons nmay inspect certain

10 orders or reports; authorizing the court to enter any

11 order necessary to protect a ward or ward' s estate;

12 requiring notice and hearing; authorizing a court to

13 assess certain costs and attorney's fees under certain

14 ci rcunstances; creating s. 744.1075, F.S.; authorizing a
15 court to appoint a court nonitor on an energency basis

16 under certain circunstances; requiring the court to make
17 certain findings; requiring the nonitor to report findings
18 and recommendati ons; providing duties of the court

19 relating to probabl e cause for the energency appoi ntnent;
20 aut horizing the court to determ ne which persons nay
21 i nspect certain orders or reports; providing requirenents
22 for a court order to show cause for the energency

23 appoi ntment; specifying a time period for a nonitor's

24 authority; providing for extending such tinme period,

25 aut horizing the court to issue certain injunctions or

26 orders for certain purposes; requiring the court to

27 provi de copies of such injunctions or orders to al

28 parties; authorizing the court to inpose sanctions or take
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certain enforcenent actions; providing for paynent of
reasonable fees to the nonitor; prohibiting certain
persons fromreceiving certain fees; authorizing a court
to assess certain costs and attorney's fees under certain
ci rcunstances; anending s. 744.331, F.S.; requiring a
court to determ ne whether acceptable alternatives to
guar di anshi p of incapacitated persons exist under certain
ci rcunst ances; requiring appointnent of a guardian if no
alternative exists; prohibiting such appointnent if an
alternative exists; specifying circunstances of

nonexi stence of an alternative; preserving certain court
authority to determ ne exercise of certain powers of
attorney; anmending s. 744.441, F.S.; requiring a court to
make certain findings in a ward's best interest before
authorizing a guardian to bring certain actions; requiring
a court to review certain continuing needs for guardi ans
and del egation of a ward's rights; creating s. 744.462,
F.S.; requiring guardians to i mediately report certain
judicial determnations in certain guardianship

proceedi ngs; requiring a court to review certain
continui ng needs for guardi ans and del egation of a ward's
rights under certain circunstances; providing an effective

dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 737.2065, Florida Statutes, is anended

to read:
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57 737.2065 Trust contests.--An action to contest the
58| wvalidity of all or part of a trust may not be commenced unti l

59| the trust becones irrevocable, except this section shall not

60| prohibit such action by the guardian of the property of an

61| incapacitated grantor.

62 Section 2. Section 744.107, Florida Statutes, is anmended
63| to read:

64 744.107 Court nonitors.--

65 (1) The court may, upon inquiry fromany interested person

66| or upon its own notion in any proceedi ng over which it has

67| jurisdiction, appoint a nonitor. The court shall not appoint as

68| a nonitor a famly nmenber or any person with a personal interest

69| in the proceedings. The order of appointnent shall be served

70| upon the guardi an, the ward, and such other persons as the court

71| may determne.

72 (2) The nmonitor may investigate, seek information, exam ne
73| docunents, or interview the ward and shall report to the court

74| his or her findings. The report shall be verified and shall be

75| served on the guardian, the ward, and such other persons as the

76| court may determ ne. Fhe—ecourt—shall—not—appoeint—as—anpni-tor—a
770 famid I o L . I
78| proceedings—

79 (3) Unless otherwi se ordered by the court, the order of

80| appointnent and the report are confidential as provided by s.

81| 744.1076 and subject to inspection only by the court, the clerk

82| of the court, the clerk's representative, the guardian, the

83| guardian's attorney, the ward, unless he or she is a mnor or

84| has been determned to be totally incapacitated, the ward's
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85| attorney, and such other persons as the court may determ ne.

86 (4) If it appears fromthe nonitor's report that further

87| action by the court to protect the interests of the ward is

88| necessary, the court shall, after a hearing with notice, enter

89| any order necessary to protect the ward or the ward's estate,

90| including anending the plan, requiring an accounting, ordering

91| production of assets, freezing assets, suspendi ng the guardi an,

92| or initiating proceedings to renove a guardi an.

93 (5) Unless otherw se prohibited by Iaw, a nonitor may be
94| allowed a reasonable fee as determ ned by the court and paid
95| fromthe property of the ward. No full-tinme state, county, or
96| munici pal enployee or officer shall be paid a fee for such

97| investigation and report. If the court finds the notion for

98| court nonitor to have been filed in bad faith, the costs of the

99| proceeding, including attorney's fees, may be assessed agai nst
100 the novant.

101 Section 3. Section 744.1075, Florida Statutes, is created
102| to read:

103 744. 1075 Enmergency court nonitor.--

104 (1) A court, upon inquiry fromany interested person or

105 wupon its own notion, in any proceedi ng over which the court has

106| jurisdiction, nay appoint a court nonitor on an energency basis

107 without notice. The court nust specifically find that there

108| appears to be i nm nent danger that the physical or nental health

109| or safety of the ward will be seriously inpaired or that the

110 ward's property is in danger of being wasted, nisappropriated,

111| or lost unless imMmediate action is taken. The scope of the

112 matters to be investigated and the powers and duties of the
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113| nonitor nust be specifically enunerated by court order. Unless

114| otherw se provided by the court, the order of appointnment is

115 confidential as provided in s. 744,1076 until a findi ng of

116| probable cause or no probable cause i s established.
117 (2) Wthin 15 days after the entry of the order of

118| appointnent, the nonitor shall file his or her report of

119| findings and recommendations to the court. The report shall be

120| verified and may be supported by docunents or other evidence.

121 (3) Upon review of the report, the court shall determ ne

122| whether there is probable cause to take further action to

123| protect the person or property of the ward. |If the court finds

124| no probable cause, the court shall issue an order finding no

125 probabl e cause and discharging the nonitor.

126 (4) Unless otherwi se ordered by the court, the order of

127| appointnent, the report, and the order finding no probable cause

128| are confidential as provided in s. 744.1076 and subject to

129| inspection only by the court, the clerk of the court, the

130 clerk's representative, the guardian, the guardian's attorney,

131| the ward unless he or she is a mnor or has been determ ned to

132| be totally incapacitated, the ward's attorney, and such other

133| persons as the court nmay determ ne.

134 (5) If the court finds probable cause, the court shal

135 issue an order to show cause directed to the guardi an or other

136| respondent stating the essential facts constituting the conduct

137| charged and requiring the respondent to appear before the court

138 to show cause why the court should not take further action. The

139| order shall specify the tine and place of the hearing with a

140| reasonable tine to allow for the preparation of a defense after
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141 service of the order.

142 (6) The authority of a nonitor appointed under this

143| section expires 60 days after the date of appoi ntnent or upon a

144| finding of no probable cause, whichever occurs first. The

145| authority of the nonitor nay be extended for an additional 30

146| days upon a showing that the energency conditions still exist.

147 (7) At any tine prior to the hearing on the order to show

148| cause, the court namy issue a tenporary injunction, a restraining

149| order, or an order freezing assets, nay suspend a guardi an or

150 appoint a guardian ad litem or may i ssue any other appropriate

151| order to protect the physical or nental health or safety or

152| property of the ward. A copy of all such orders or injunctions

153 shall be transmtted by the court or under its direction to al

154| parties at the tine of entry of the order or injunction.

155 (8 Following a hearing on the order to show cause, the

156 court may i npose sanctions on the guardian or his or her

157| attorney or other respondent or take any other action authorized

158 by law, including entering a judgnent of contenpt, ordering an

159| accounting, freezing assets, referring the case to |local |aw

160 enforcenent agencies or the state attorney, filing an abuse,

161| neglect, or exploitation conplaint with the Departnent of

162 Children and Fanm |y Services, or initiating proceedings to

163 renobve a guardi an

164 (9) Unless otherwise prohibited by law, a nonitor may be

165 allowed a reasonable fee as determ ned by the court and paid

166 fromthe property of the ward. No full-tine state, county, or

167| nunicipal enployee or officer shall be paid a fee for such

168| investigation and report. If the court finds the notion for a
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169 court nonitor to have been filed in bad faith, the costs of the

170| proceeding, including attorney's fees, nmay be assessed agai nst

171| the nopvant.
172 Section 4. Paragraphs (b) and (f) of subsection (6) of
173| section 744.331, Florida Statutes, are anended to read:

174 744. 331 Procedures to determ ne incapacity.--

175 (6) ORDER DETERM NI NG | NCAPACI TY.--1f, after making

176| findings of fact on the basis of clear and convi ncing evi dence,
177| the court finds that a person is incapacitated with respect to
178| the exercise of a particular right, or all rights, the court
179| shall enter a witten order determ ning such incapacity. A

180| person is determned to be incapacitated only with respect to
181| those rights specified in the order.

182 (b) \When an order is entered which determnes that a

183| person is incapable of exercising delegable rights, the court

184| nmust consider and find whether there is an alternative to

185| guardianship that will sufficiently address the problens of the

186| incapacitated person. A guardi an nust be appointed to exercise

187| the incapacitated person's del egable rights unless the court

188 finds that there is an alternative. A guardian shall not be

189| appointed if the court finds that there is an alternative to

190| gquardianship that will sufficiently address the problens of the
191| incapacitated person Ha—any—order—declaring—a—person

192| incapacitated the court nust find that alternativesto
193 . . . . .

194
195 (f) Upon the filing of a verified statenent by an
196| interested person stating:
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197 1. That he or she has a good faith belief that the all eged
198| incapacitated person's trust, trust anendnent, or durable power

199| of attorney is invalid; and

200 2. A reasonable factual basis for that belief,
201

202| the trust, trust anendnent, or durable power of attorney shal

203| not be deened to be an alternative to the appointnent of a

204| gquardian. The appoi ntnent of a guardian shall not |limt the

205| court's authority to determne that certain authority granted by

206| a durable power of attorney is to remain exercisable by the

207| attorney in fact \Wien—an—orderis—enteredwhich -determnes—that
208 . . .
209| pust—be-appointed-to-exercise-those rights.

210 Section 5. Subsection (11) of section 744.441, Florida
211| Statutes, is anended to read:

212 744. 441 Powers of guardi an upon court approval.--After
213| obtaining approval of the court pursuant to a petition for

214| authorization to act, a plenary guardi an of the property, or a
215| limted guardian of the property within the powers granted by
216| the order appointing the guardian or an approved annual or

217| anmended guardi anship report, may:

218 (11) Prosecute or defend clains or proceedings in any
219| jurisdiction for the protection of the estate and of the

220| guardian in the performance of his or her duties. Before

221| authorizing a guardian to bring an action described in s.

222| 737.2065, the court shall first find that the action appears to

223| be in the ward's best interests during the ward' s probabl e

2241 lifetinme. If the court denies a request that a guardi an be
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225| authorized to bring an action described in s. 737.2065, the
226| court shall review the continued need for a guardi an and the

227| extent of the need for delegation of the ward's rights.

228 Section 6. Section 744.462, Florida Statutes, is created
229| to read:
230 744.462 Determ nation regarding alternatives to

231| gquardi anship.--Any judicial determ nation concerning the

232| validity of the ward's trust, trust anmendnent, or durabl e power

233| of attorney shall be pronptly reported in the guardi anship

234| proceeding by the guardian of the property. If the instrunent

235| has been judicially determned to be valid, or if after the

236| appointnent of a guardian a petition is filed alleging that

237| there is an alternative to guardianship that will sufficiently

238| address the problens of the ward, the court shall reviewthe

239| continued need for a guardian and the extent of the need for

240| delegation of the ward's rights.

241 Section 7. This act shall take effect upon becom ng a | aw.
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