Fl ori da Senate - 2005 CS for CS for SB 486

By the Conmittees on General Governnent Appropriations;
Envi ronnmental Preservation; and Senator Dockery

601- 2061- 05
1 A Dbill to be entitled
2 An act relating to phosphate nine reclamation
3 anending s. 378.034, F.S.; deleting an obsol ete
4 provision relating to the use of reclanation
5 funds; anending s. 378.035, F.S.; deleting an
6 obsol ete provision authorizing the Departnent
7 of Environnmental Protection to expend certain
8 funds; anending s. 373.414, F.S.; requiring
9 financial responsibility for wetlands
10 mtigation; specifying the financia
11 responsi bility denonstration for pernmitted
12 activities occurring over a period of 3 years
13 or nore of mning activities; extending the due
14 date of the Peace River Basin study; providing
15 an effective date.
16
17| Be It Enacted by the Legislature of the State of Florida:
18
19 Section 1. Section 378.034, Florida Statutes, is
20| anended to read:
21 378.034 Submi ssion of a reclanmation programrequest;
22| procedures. --
23 (1) The department shall establish by rule procedures
24| for a nonbinding preapplication review to assist a | andowner
25| in submitting a reclamati on program request.
26 (2) Landowners shall reclaimall nonmandatory | ands
27| which were put into use as clay settling areas after July 1,
28| 1975, and on or before July 1, 1984, under the nonmandatory
29| land reclamati on program pursuant to the provisions of this
30| act. A landowner shall subnit a reclamation program
31| application within 180 days after the |and ceases to be used
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as a clay settling area. The requirements of this subsection
are expressly contingent upon the availability of sufficient
funds in the Nonmandatory Land Recl amation Trust Fund
established pursuant to s. 211.3103.

(3)(a) Landowners shall subnit reclamation program
applications to the departnent by November 1 of each year for
fundi ng consideration during the follow ng year

(b) Each reclamation program application shall include
a tinmetable for conpletion of the programand a conpl etion
dat e.

(4) The department staff shall review each reclanation
program application to determ ne whether it conplies with the
standards and criteria for a reclamation programor for |and
acquisition and to determine its consistency with the naster
recl amati on pl an.

(5)(a) The departnent staff shall, by February 1 of
each year, present to the conmittee for its consideration
those recl amati on program applications received by the
precedi ng November 1.

(b) The department staff shall recommend an order of
priority for the reclamation program applications that is
consi stent with subsection (6).

(c) The recommendation of the departnment staff shal
i nclude an estinmate of the cost of each reclamation program or
| and acqui sition.

(6) The conmittee shall recomend approval,
nodi fication, or denial of the reclanmation program
applications, associated cost estinmates, and the departnent
staff's recomended prioritized |ist. Recormendati ons on the
order of priority shall be based, anpng other criteria, on the
following criteria; however, the comrittee nay give greater
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wei ght to one or nore of the criteria depending on the overal
needs of the nonmandatory | and recl amati on program

(a) Wether health and safety hazards exist; and, if
so, such hazards shall be given the greatest weight;

(b) Whether the econom c or environnental utility or
the aesthetic value of the land will return naturally within a
reasonabl e period of tine;

(c) Wiether there is a reasonabl e geographic and
applicant diversity in light of previously awarded recl amati on
contracts, reclamation program applications before the
committee, and the remai ning eligible I ands;

(d) Whether reclamation is in the public interest;

(e) Wiether the | and has been naturally reclained or
is eligible for acquisition by the state for hunting, fishing,
or other outdoor recreation purposes or for wildlife
preservati on;

(f) Wiether the land is to be reclainmed for
agricultural use and the applicant has agreed to nmintain the
land in agricultural use for at least 5 years after the
conpl etion of the reclamation;

(g) Wether the program alone or in conjunction with
ot her reclamation prograns, will provide a substanti al
regi onal benefit;

(h) Whether the program alone or in conjunction with
ot her reclamation prograns, will benefit regi onal drainage
patterns;

(i) Wether the land is publicly owned and will be
recl ai med for public purposes;

(j) Wether the programincludes a donation or

agreenent to sell a portion of the program application area to
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the state for outdoor recreational or wildlife habitat
protection purposes;

(k) Whether the programis cost-effective in achieving
the goals of the nonmandatory |and reclamati on program and

(I') Wether the programwi |l reclaimlands described
in subsection (2).

(7) SrtH—1995—thetunds—avaitablefor—approved

: I Co : I I
shaH—neot—exeeced—20—percent—oftheuncomrttedfundbalance—-of
the—t+rust—fund—at—the beginninrg—of—each—year— The prioritized
list approved by the conmittee may contain nore reclamtion
program applications than there are funds avail able during the
year.

(8) Each year, 15 percent of the funds avail able for
approved reclamation contracts, as set forth in subsection
(7), shall be reserved for reclamation prograns which are
submitted by applicants other than corporations primarily
engaged in the mning or processing of phosphate ores to
create lands to be actively used for agricultural activities.
In the event that, in any given year, there are insufficient
applicants that neet the departnment criteria for approval to
use the funds reserved under this subsection, the renaining
noneys may be nmade avail able to other applicants.

(9) The conmittee recomendati ons shall be subnitted
to the secretary by April 1 of each year for final agency
action by June 1 of that year. The secretary shall approve, in
whole or in part, the list of reclamation program applications
in the order of priority in which the applications are
present ed.

(10) Any approved reclamation program application that
was not funded shall, at the request of the applicant, be
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considered by the comrittee at its next nmeeting called for
t hat purpose, together with other reclanmation program
applications received by Novenber 1 of the next year

(11)(a) After receiving the approval of the secretary,
the departnent shall offer a reclamation contract to an
applicant within 30 days after the applicant's reclamation
program has been approved. The contracts shall be offered to
the applicants in their approved order on the priority list to
the extent funds are avail abl e. Each applicant shall have 30
days in which to execute a reclamation contract. If the
contract is not executed within 30 days, the application shal
be dropped fromthe approved list for the current year

(b) Reclamation contracts may not be signed and
avail abl e funds may not be committed after June 30 of the year
in which a reclamation program application is approved by the
secretary.

(c) The amount of reinbursenent for reclamation
activities allowed in the contract shall be a grant of noney
equal to the estimated cost of the program as approved by the
secretary. In no event, however, shall the grant anount exceed
t he maxi mum amounts specified in s. 378.037(1)(b).

(d) After receiving the approval of the Governor and
Cabi net, each recl amati on program application for the
acquisition of land shall be transferred to the Division of
State Lands, which shall acquire the lands in conpliance with
the acquisition procedures of s. 253.025.

(12) The departnent shall require by rule that owners
of eligible properties who intend to seek approval of a
recl amati on program subnit, not |ater than Decenber 31, 1993,
a notice of intent to file an application for approval,

i ndi cating the date upon which the application will be filed.
5
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1 Section 2. Section 378.035, Florida Statutes, is

2| amended to read:

3 378.035 Departnment responsibilities and duties with

4| respect to Nonmandatory Land Recl anmation Trust Fund.--

5 (1) The department shall adnminister the Nonmandatory
6| Land Reclamation Trust Fund.

7 (2)(a) The departnent shall verify that reclamation

8| activities or portions thereof have been acconplished in

9| accordance with the reclamation contract and shall certify the
10| cost of such reclamation activities to the Chief Financia

11| O ficer for reinbursenent.

12 (b) Beginning in 1985, the departnent shall determ ne
13| the maxi mum dol | ar amount a | andowner nay be rei nmbursed per
14| recl ai med acre under an approved recl amati on program

15 (c) Nothing in this act precludes a | andowner from

16| performing the reclamation pursuant to the approved

17| reclamati on program provided the | andowner conplies with the
18| provisions of this act.

19 (3) If an applicant who has signed a reclamation

20| contract abandons the reclamation program prior to substantia
21| conpletion of the program the departnent nmay spend the

22| remai ni ng bal ance of funds not expended under the contract to
23| conplete the program

24 (a) The contract ampunt and any amounts spent by the
25| departnment in excess of the renmmining balance of the funds

26| under the contract becone a |ien upon the property,

27| enforceabl e pursuant to chapter 85. The npneys received as a
28| result of a lien foreclosure or as repaynent shall be

29| deposited into the trust fund.

30 (b) If the land acquired pursuant to the lien

31| foreclosure has recreational or wildlife value, the departnent
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1| may retain ownership as with other property acquired pursuant
2| to s. 378.036. If the departnment sells the property, the

3| departnent shall deposit the proceeds of the sale into the

4| trust fund.

5 (4) Interest on nmoneys deposited in the Nonmandatory
6| Land Reclamation Trust Fund shall accrue to that fund.

7 (5) Funds within the Nonmandatory Land Recl anation

8| Trust Fund are also authorized for use by the departnent for
9| the follow ng purposes:

10 (a) To reclaimlands disturbed by the severance of

11| phosphate rock on or after July 1, 1975, in the event that a
12| mining conpany ceases mning and the associated recl anation
13| prior to all lands disturbed by the operation being reclained.
14| Moneys expended by the departnment to acconplish reclanation
15| pursuant to this subsection shall becone a |lien upon the

16| property enforceabl e pursuant to chapter 85. The npbneys

17| received as a result of a lien foreclosure or as repaynent

18| shall be deposited into the trust fund. In the event the nobney
19| received as a result of lien foreclosure or repaynent is |ess
20| than the ampbunt expended for reclamation, the departnent shal
21| use all means available to recover, for the use of the fund,
22| the difference fromthe affected parties. Paragraph (3)(b)
23| shall apply to lands acquired as a result of a lien
24| foreclosure.
25 (b) For the abatenent of an inm nent hazard as
26| provided by s. 403.4154(4) and for the purpose of closing an
27| abandoned phosphogypsum stack system and carryi ng out
28| postclosure care as provided by s. 403.4154(6).
29 (c) For the purpose of funding basic management or
30| protection of reclained, restored, or preserved phosphate
31| I ands:
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1. Wiich have wildlife habitat value as determ ned by
t he Bureau of M ne Recl amation

2. Whiich have been transferred by the | andowner to a
public agency or a private, nonprofit |and conservation and
managenment entity in fee sinple, or which have been nade
subj ect to a conservation easement pursuant to s. 704.06; and

3. For which other managenent funding options are not

avai l abl e.

These funds may, after the basic managenent or protection has
been assured for all such |lands, be conbined w th other

avail abl e funds to provide a higher |evel of nanagenent for
such | ands.

(d) For the sole purpose of funding the departnent's
i mpl enent ati on of:

1. The NPDES pernitting program authorized by s.
403.0885, as it applies to phosphate mi ning and beneficiation
facilities, phosphate fertilizer production facilities, and
phosphate | oadi ng and handling facilities;

2. The regulation of dans in accordance with
departnment rule 62-672, Florida Adnministrative Code; and

3. The phosphogypsum nanagenent program pursuant to s.
403. 4154 and departnment rule 62-673, Florida Administrative
Code.

(6) Should the nonmandatory | and reclamati on program
encunber all the funds in the Nonmandatory Land Recl anation
Trust Fund except those reserved by subsection (5) prior to
funding all the reclamation applications for eligible parcels,
the funds reserved by subsection (5) shall be available to the

programto the extent required to conplete the reclamati on of
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all eligible parcels for which the departnent has received
applications.
(7) The departnment may not accept any applications for
nonmandat ory | and recl amati on prograns after January 1, 2005.
(8) The Bureau of M ne Reclamation shall reviewthe
sufficiency of the Nonnmandatory Land Recl amati on Trust Fund to
support the stated objectives and report to the secretary

annual ly with recomrendati ons as appropri ate.

Section 3. Subsection (19) is added to section

373.414, Florida Statutes, to read:

373.414 Additional criteria for activities in surface
wat ers and wet !l ands. - -

(19)(a) Financial responsibility for wetl ands

mtigation required by a pernit issued pursuant to part |V for

activities associated with the extraction of phosphate are

subj ect to approval by the department as part of permt

application review. Financial responsibility for pernmtted

activities which will occur over a period of 3 years or |less

of nmining operations nust be provided to the departnent prior
9
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to the comencenent of nmining operations and shall be in an

ampunt _equal to 110 percent of the estinmated mitigation costs

for wetlands affected under the permt. For permtted

activities which will occur over a period of nore than 3 years

of mining operations, the initial financial responsibility

denpnstration shall be in an anpunt equal to 110 percent of

the estimated mtigation costs for wetlands affected in the

first 3 vears of operation under the permt. Each year

thereafter, the financial responsibility denpnstration shal

be updated to provide an ampunt equal to 110 percent of the

estimated mitigation costs for the next year of operations

under_the permt for which financial responsibility has not

al ready been denpnstrated and to rel ease portions of the

financial responsibility nmechanisns in _accordance with

applicable rules.

(b) The nmechanisns for providing financia

responsibility pursuant to the permt shall, at the discretion

of the applicant, include the follow ng:

1. Cash or cash equival ent deposited in _an _escrow

account.

An irrevocable letter of credit.

A performance bond.

A trust fund agreenent.

A guar ant ee bond.

An_insurance certificate.

A denpnstration that the applicant neets the

=R S S Sl S

| test and corporate guarantee requirenents set forth
in 40 CF. R s. 264.143(f).
8. A denpbnstration that the applicant neets the self

bondi ng provision set forth in 30 CF. R s. 800.23. The form

financi

and content of all financial responsibility mechani sns shal
10
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be approved by the department. VWien using an irrevocable

letter of credit, performance bond, or guarantee bond, al

paynents nmade thereunder shall be deposited into a stand-by

trust fund established contenporaneously with the posting of

the financial assurance instrunent. All trust fund agreenents

and standby trust fund agreenents shall provide that

distributions therefromw |l be made only at the request of

the departnent and that the trustees of such funds shall be

either a national banking institution or a state regul ated

trust conpany.

(c) This subsection does not apply to any wetl ands

mtigation that is required pursuant to a pernit or pernmts

initially issued by the department or district prior to

January 1, 2005.

(d) This subsection does not supersede or nodify the

financial responsibility requirenents of s. 378.2009.

Section 4. Section 10 of chapter 2003-423, Laws of

Florida, is anended to read:

Section 10. (1) The Departnent of Environnenta
Protection, in consultation with the Sout hwest Florida Water
Managenment District, shall study cumul ative inpacts of changes
in landform and hydrology in the Peace River Basin. The study
shall evaluate cunul ative inpacts of activities conducted in
the Peace River Basin prior to state regulation, or pursuant
to an exenption, a pernmt, or a reclamation plan, on water
resources of the basin, including surface waters,
groundwaters, fisheries, aquatic and estuarine habitat, and
wat er supplies. The study nmust also include an eval uati on of
the effectiveness of existing regulatory prograns in avoi ding,
mnimzing, mitigating, or conpensating for cunul ative inpacts
on water resources of the basin. In addition, the study shal

11
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eval uate the environnental benefits, |legal issues, and
econonmic inpacts of limting activities, including mning
activities, on waters and environnmentally sensitive areas
around wat erbodi es by establishing a buffer within the
100-year floodplain of major perennial streans within the
Peace River Basin, including the Peace River, Horse Creek, and
the Myakka River. The study shall also recomend ways in which
any buffer areas recommended as prohibited areas can be
considered as mtigation under applicable permtting prograns.

(2) Upon conpletion of the study, the departnent shal
prepare and adopt a resource managenent plan for the Peace
River Basin to nmininze any identified existing and future
adverse cumrul ative inpacts to water resources of the basin,

i ncludi ng surface waters, groundwaters, wetlands, fisheries,
aquatic and estuarine habitat, and water supplies. The plan
nmust identify regulatory and nonregul atory actions necessary
to mnimze existing and future adverse cumul ative inpacts
identified in the study and, where appropriate, nust al so
recommend statutory changes to i nprove regul atory progranms to
mnimze identified curmulative inpacts to water resources of
t he basi n.

(3) Rulenmaking authority is granted to the Departnent
of Environnmental Protection and the Southwest Florida Water
Management District to inplenent the regul atory
recommendations identified in the study or the resource
managemnment pl an.

(4) The resource nmanagenent plan shall be submitted to
the Governor, the President of the Senate, and the Speaker of

the House of Representatives no |later than January 31, 2007

Juby—1—2005.
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(5) The departnent may use up to $750,000 fromthe
Nonmandat ory Land Recl amation Trust Fund to prepare the study
and plan required in this section.

(6) The departnment may establish a technical advisory
committee to assist the departnment in devel oping a plan of
study, reviewing interimfindings, and review ng fina
recommendati ons. The technical advisory conmittee may include
representatives fromthe following interests in the Peace
Ri ver Basin: industrial, mning, agriculture, devel opment,
environnental , fishing, regional water supply, regiona
pl anni ng council, and |ocal governnent.

Section 5. This act shall take effect July 1, 2005.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
CS/ SB 486

The comm ttee substitute:

0 clarifies the financial responsibility requirenents
related to wetland nmitigation to cover a period of three
years or nore of phosphate m ning operations;

o] clarifies that the financial responsibility nust equa
110 percent of the estimated mitigation costs for the
first three years of wetland inpacts, and that those
costs are to be updated annually to include the next
schedul ed year of inpacts and to make any adjustments in
the estimted costs as a result of cost |Increases or
decreases; and

o] extends the date for conpleting a cunul ati ve inpact study
in the Peace River Basin fromJuly 1,2005, to January 1,
2007.
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