Fl ori da Senate - 2005 SB 492

By Senator Bennett

21- 194A-05
1 A Dbill to be entitled
2 An act relating to wecker operators; anending
3 s. 323.001, F.S.; limting certain tow ng and
4 storage rates; anending s. 713.78, F.S.;
5 conform ng provisions related to recovering,
6 towi ng, or storing vessels; providing for
7 attorney's fees; anending s. 715.07, F.S.
8 conform ng provisions related to towi ng vessels
9 parked on private property; providing an
10 effective date.
11
12| Be It Enacted by the Legislature of the State of Florida:
13
14 Section 1. Subsection (1) of section 323.001, Florida
15| Statutes, is republished, and paragraph (c) of subsection (2)
16| of that section is anended, to read:
17 323.001 Wecker operator storage facilities; vehicle
18| holds. --
19 (1) An investigating agency nmay place a hold on a
20| nmotor vehicle stored within a wrecker operator's storage
21| facility for a period not to exceed 5 days, excluding holidays
22| and weekends, unless extended in witing.
23 (2) The investigating agency nust notify the wecker
24| operator in witing within 5 days, excluding holidays and
25| weekends, whether the hold is to be continued. If no
26| notification follows this period of tinme, the wecker operator
27| may release the vehicle to the designated person pursuant to
28| s. 713.78.
29 (c) The towing and storage rates for the owner or
30| l'ienhol der of the held vehicle shall not exceed the contract
31| or county rates fer—theinvestigating—ageney.
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Section 2. Subsections (2), (4), (5), (7), and (10) of
section 713.78, Florida Statutes, are amended to read:

713.78 Liens for recovering, towing, or storing
vehi cl es and vessels. --

(2) \Wenever a person regularly engaged in the
busi ness of transporting vehicles or vessels by wecker, tow
truck, or car carrier recovers, renoves, or stores a vehicle,
vessel, or nobile home upon instructions from

(a) The owner thereof; or

(b) The owner or |essor, or a person authorized by the
owner or |essor, of property on which such vehicle or vesse
is wongfully parked, and such renoval is done in conpliance
with s. 715.07; or

(c) Any | aw enforcenent agency; or

(d) A nobile honme park owner as defined in s. 723.003
who has a current wit of possession for a nmobile hone | ot

pursuant to s. 723.061

she or he shall have a lien on such vehicle or vessel for a
reasonabl e towi ng fee and for a reasonabl e storage fee; except
that no storage fee shall be charged if such vehicle is stored
for I ess than 6 hours.

(4)(a) Any person regularly engaged in the business of
recovering, towi ng, or storing vehicles or vessels who cones
i nto possession of a vehicle or vessel pursuant to subsection
(2), and who clainms a lien for recovery, tow ng, or storage
services, shall give notice to the regi stered owner, the
i nsurance conpany insuring the vehicle notw thstanding the
provi sions of s. 627.736, and to all persons claimng a lien

t hereon, as disclosed by the records in the Departnent of
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Hi ghway Safety and Motor Vehicles or of a correspondi ng agency
in any other state.

(b) Whenever any | aw enforcenent agency authorizes the
renmoval of a vehicle or vessel or whenever any tow nhg service,
garage, repair shop, or autonotive service, storage, or
parki ng place notifies the | aw enforcenent agency of
possession of a vehicle or vessel pursuant to s.
715.07(2)(a)2., the applicable | aw enforcenent agency shal
contact the Departnent of Hi ghway Safety and Mtor Vehicles,
or the appropriate agency of the state of registration, if
known, within 24 hours through the medi um of electronic
comuni cations, giving the full description of the vehicle or
vessel . Upon receipt of the full description of the vehicle or
vessel, the department shall search its files to deternine the
owner's nanme, the insurance conpany insuring the vehicle or
vessel, and whether any person has filed a |lien upon the
vehicle or vessel as provided in s. 319.27(2) and (3) and
notify the applicable | aw enforcement agency within 72 hours.
The person in charge of the tow ng service, garage, repair
shop, or autonotive service, storage, or parking place shal
obtain such information fromthe applicable | aw enforcenent
agency within 5 days fromthe date of storage and shall give
noti ce pursuant to paragraph (a). The departnment may rel ease
the insurance conpany information to the requestor
notwi t hstandi ng the provisions of s. 627.736.

(c) Notice by certified mail, return receipt
requested, shall be sent within 7 business days after the date
of storage of the vehicle or vessel to the regi stered owner,
the insurance conpany insuring the vehicle notw thstanding the
provi sions of s. 627.736, and all persons of record clainmng a
lien against the vehicle or vessel. It shall state the fact

3

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 492
21-194A-05

of possession of the vehicle or vessel, that a lien as

provi ded in subsection (2) is clained, that charges have
accrued and the ampunt thereof, that the lien is subject to
enforcenent pursuant to |aw, and that the owner or |ienhol der
if any, has the right to a hearing as set forth in subsection
(5), and that any vehicle or vessel which remai ns uncl ai ned,
or for which the charges for recovery, tow ng, or storage
services remai n unpaid, may be sold free of all prior liens
after 35 days if the vehicle or vessel is nore than 3 years of
age or after 50 days if the vehicle or vessel is 3 years of
age or |ess.

(d) If attenpts to |locate the name and address of the

owner or |ienhol der prove unsuccessful, the tow ng-storage
operator shall, after 7 working days, excluding Saturday and
Sunday, of the initial tow or storage, notify the public
agency of jurisdiction in witing by certified nmail or

acknowl edged hand delivery that the tow ng-storage conpany has

been unable to |locate the nane _and address of the owner or

i enhol der and a physical search of the vehicle or vessel has
di scl osed no ownership infornmation and a good faith effort has
been made. For purposes of this paragraph and subsection (9),
"good faith effort” neans that the foll owi ng checks have been
performed by the conpany to establish prior state of
registration and for title:

1. Check of vehicle or vessel for any type of tag, tag
record, tenmporary tag, or regular tag.

2. Check of law enforcenent report for tag number or
other information identifying the vehicle or vessel, if the
vehicle or vessel was towed at the request of a | aw

enf orcenent officer
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3. Check of trip sheet or tow ticket of tow truck
operator to see if a tag was on vehicle or vessel at beginning
of tow, if private tow

4. |If there is no address of the owner on the inmpound
report, check of |aw enforcenment report to see if an
out -of -state address is indicated fromdriver |icense
i nformati on.

5. Check of vehicle or vessel for inspection sticker
or other stickers and decals that may indicate a state of
possi bl e regi stration.

6. Check of the interior of the vehicle or vessel for
any papers that may be in the glove box, trunk, or other areas
for a state of registration.

7. Check of vehicle for vehicle identification nunber.

8. Check of vessel for vessel registration numnber.

9. Check of vessel hull for a hull identification
nunber whi ch should be carved, burned, stanped, enbossed, or
ot herwi se permanently affixed to the outboard side of the
transomor, if there is no transom to the outnost seaboard
side at the end of the hull that bears the rudder or other
st eeri ng mechani sm

(5)(a) The owner of a vehicle or vessel renoved
pursuant to the provisions of subsection (2), or any person
claimng a lien, other than the tow ng-storage operator
within 10 days after the tine she or he has know edge of the
| ocation of the vehicle or vessel, may file a conplaint in the
county court of the county in which the vehicle or vessel is
stored or in which the owner resides to determine if her or
his property was wrongfully taken or withheld fromher or him

(b) Upon filing of a conplaint, an owner or |ienhol der
may have her or his vehicle or vessel rel eased upon posting
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with the court a cash or surety bond or other adequate
security equal to the ambunt of the charges for tow ng or
storage and | ot rental amount to ensure the paynment of such
charges in the event she or he does not prevail. Upon the
posting of the bond and the paynment of the applicable fee set
forth in s. 28.24, the clerk of the court shall issue a
certificate notifying the lienor of the posting of the bond
and directing the lienor to release the vehicle or vessel. At
the tinme of such release, after reasonable inspection, she or
he shall give a receipt to the tow ng-storage conpany reciting
any clainms she or he has for |loss or damage to the vehicle or
vessel or the contents thereof.

(c) Upon determning the respective rights of the

parties, the court nay award danmeges, attorney's fees, and

costs in favor of the prevailing party. In any event, the
final order shall provide for i mediate paynent in full of
recovery, tow ng, and storage fees by the vehicle or vesse
owner or lienholder; or the agency ordering the tow, or the
owner, |essee, or agent thereof of the property from which the
vehicle or vessel was renoved.

(7)(a) A wecker operator recovering, tow ng, or
storing vehicles or vessels is not |iable for damges
connected with such services, theft of such vehicles or
vessels, or theft of personal property contained in such
vehicles or vessels, provided that such services have been
performed with reasonable care and provided, further, that, in
the case of renoval of a vehicle or vessel upon the request of
a person purporting, and reasonably appearing, to be the owner
or | essee, or a person authorized by the owner or |essee, of
the property from which such vehicle or vessel is renoved,
such rempoval has been done in conpliance with s. 715.07.
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Further, a wrecker operator is not liable for damage to

vehicles, vessels, or cargo which is connected with such

services when conplying with the lawful directions of a | aw
enforcenent officer to renove a vehicle stopped, standing, or
parked upon a street or highway in such a position as to
obstruct the normal novenent of traffic or in such a condition
as to create a hazard to other traffic upon the street or

hi ghway.

(b) For the purposes of this subsection, a wecker
operator is presuned to use reasonable care to prevent the
theft of a vehicle or vessel or of any personal property
contained in such vehicle stored in the wecker operator's
storage facility if all of the follow ng apply:

1. The wecker operator surrounds the storage facility
with a chain-link or solid-wall type fence at least 6 feet in
hei ght ;

2. The wecker operator has illum nated the storage
facility with lighting of sufficient intensity to revea
persons and vehicles at a distance of at |least 150 feet during
ni ghttinme; and

3. The wecker operator uses one or nore of the
following security methods to discourage theft of vehicles or
vessel s or of any personal property contained in such vehicles
or vessels stored in the wecker operator's storage facility:

a. A night dispatcher or watchman remains on duty at
the storage facility fromsunset to sunrise;

b. A security dog renmins at the storage facility from
sunset to sunrise;

c. Security cameras or other sinilar surveillance

devices nmonitor the storage facility; or
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d. A security guard service exanines the storage
facility at |east once each hour from sunset to sunrise.

(c) Any |law enforcenent agency requesting that a notor
vehicle be renmoved from an acci dent scene, street, or highway
nmust conduct an inventory and prepare a written record of al
personal property found in the vehicle before the vehicle is
renmoved by a wrecker operator. However, if the owner or driver
of the notor vehicle is present and acconpani es the vehicle,
no inventory by law enforcenment is required. A w ecker
operator is not liable for the |loss of personal property
all eged to be contained in such a vehicle when such persona
property was not identified on the inventory record prepared
by the | aw enforcenent agency requesting the renoval of the
vehi cl e.

(10) Persons who provide services pursuant to this
section shall permt vehicle or vessel owners or their agents,

whi ch agency is evidenced by an original witten copy &

w—trg acknow edged by the owner before a notary public or
ot her person enpowered by |aw to adm nister oaths, to inspect
the towed vehicle or vessel and shall release to the owner or

agent the vehicle, vessel, or all personal property not

affixed to the vehicle or vessel which was in the vehicle or
vessel at the time the vehicle or vessel came into the custody
of the person providing such services.

Section 3. Section 715.07, Florida Statutes, is
amended to read:

715.07 Vehicles or vessels parked on private property;
t owi ng. - -

(1) As used in this section, the term"vehicle" neans
any nobile itemwhich normally uses wheels, whether notorized
or not.
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(2) The owner or |essee of real property, or any
person authorized by the owner or |essee, which person may be
the designated representative of the condom ni um associ ati on
if the real property is a condomi nium nmay cause any vehicle
or vessel parked on such property without her or his
perm ssion to be renoved by a person regularly engaged in the
busi ness of tow ng vehicles or vessels, without liability for
the costs of renoval, transportation, or storage or danmages
caused by such renmpval, transportation, or storage, under any
of the follow ng circunstances:

(a) The towing or renmoval of any vehicle or vesse
fromprivate property without the consent of the registered
owner or other legally authorized person in control of that
vehicle or vessel is subject to strict conpliance with the
foll owing conditions and restrictions:

l.a. Any towed or renoved vehicle or vessel nust be

stored at a site within a 10-mle radius #0—wtes of the point

of renoval in any county of 500,000 popul ation or nore, and

within a 15-nmle radius 45—+wtes of the point of renmoval in

any county of |ess than 500,000 popul ation. That site nust be
open for the purpose of redenption of vehicles on any day that
the person or firmtow ng such vehicle or vessel is open for
towi ng purposes, from8:00 a.m to 6:00 p.m, and, when
cl osed, shall have prom nently posted a sign indicating a
t el ephone nunber where the operator of the site can be reached
at all tines. Upon receipt of a tel ephoned request to open
the site to redeem a vehicle or vessel, the operator shal
return to the site within 1 hour or she or he will be in
violation of this section.

b. If no tow ng business providing such service is
located within the area of towing linmtations set forth in

9
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1| sub-subparagraph a., the following |limtations apply: any

2| towed or removed vehicle or vessel nust be stored at a site

3| within a 20-nmle radius 20rmtes of the point of renoval in

4| any county of 500,000 popul ation or nore, and within a 30-mle
5| radi us 36—+tes of the point of renmoval in any county of |ess
6| than 500, 000 popul ation.

7 2. The person or firmtow ng or renoving the vehicle

8| or vessel shall, within 30 mnutes after ef conpletion of such
9| towing or renmoval, notify the runicipal police departnment or
10| in an unincorporated area, the sheriff,_ of such tow ng or

11| removal, the storage site, the tinme the vehicle or vessel was
12| towed or renoved, and the nmeke, nodel, color, and |license

13| plate nunmber of the vehicle or description and registration

14| nunber of the vessel and shall obtain the nane of the person
15| at that departnment to whom such information was reported and
16| note that name on the trip record.

17 3. If the registered owner or other l|legally authorized
18| person in control of the vehicle or vessel arrives at the

19| scene prior to rerpval—er towi ng of the vehicle or |oading or
20| connecting to the vessel, the vehicle or vessel shall be
21| disconnected fromthe towi ng or renoval apparatus, and that
22| person shall be allowed to renove the vehicle or vessel from
23| the property without interference upon the paynent of a
24| reasonabl e service fee of not nore than one-half of the posted
25| rate for such towi ng service as provided in subparagraph 6.
26| for which a receipt shall be given, unless that person refuses
27| to remove the vehicle or vessel that whieh is otherw se
28| unlawful Iy parked.
29 4. The rebate or paynent of nobney or any other
30| valuabl e consideration fromthe individual or firmtow ng or
31| renoving vehicles or vessels to the owners ereperaters of the
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prem ses fromwhich the vehicles or vessels are towed or
renmoved, for the privilege of renoving or tow ng those
vehicles or vessels, is prohibited.

5. Except for property appurtenant to and obviously a
part of a single-fanmly residence, and except for instances
when notice is personally given to the owner or other legally
aut horized person in control of the vehicle or vessel that the
area in which that vehicle or vessel is parked is reserved or
ot herwi se unavail able for unauthorized vehicles or vessels and

that the vehicle or vessel is subject to being removed at the

owner's or operator's expense, any property owner or |essee,

or person authorized by the property owner or |lessee, prior to
towi ng or renoving any vehicle or vessel fromprivate property
wi t hout the consent of the owner or other |egally authorized
person in control of that vehicle or vessel, nust post a
notice neeting the follow ng requirenents:

a. The notice nmust be prom nently placed at each
dri veway access or curb cut allow ng vehicular access to the
property, within 5 feet fromthe public right-of-way line. If
there are no curbs or access barriers, the signs nmust be
posted not | ess than one sign for each 25 feet of |ot
front age.

b. The notice nust clearly indicate, in not |ess than
2-inch high, light-reflective letters on a contrasting
background, that unauthorized vehicles or vessels will be
towed away at the owner's expense. The words "tow away zone"
nmust be included on the sign in not |ess than 4-inch high
letters.

c. The notice must also provide the nane and current
t el ephone nunber of the person or firmtowing or removing the

vehi cl es or vessel s——thepropertyr—owner—tessee—er—person
11
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1| +Hr—eontrol—of the propertyhas—a—wittencontract—withthe

2| tewhg—corpany.

3 d. The sign structure containing the required notices
4| must be permanently installed with the words "tow away zone"
5| not less than 3 feet and not nore than 6 feet above ground

6| | evel and nust be continuously nmintained on the property for
7| not less than 24 hours prior to the towing or renoval of any
8| vehicles or vessels.

9 e. The local governnent may require permtting and

10| inspection of these signs prior to any towi ng or renoval of
11| vehicles or vessels being authorized.

12 f. A business with 20 or fewer parking spaces

13| satisfies the notice requirenents of this subparagraph by

14| prom nently displaying a sign stating "Reserved Parking for
15| Custoners Only Unaut horized Vehicles or Vessels WII| be Towed
16| Away At the Owner's Expense" in not |ess than 4-inch high

17| light-reflective letters on a contrasting background.

18 g. A property owner towing or renoving vessels from
19| real property nust post notice, consistent with the

20| requirenents in sub-subparagraphs a.-f., which apply to

21| vehicles, that unauthorized vehicles or vessels will be towed
22| away at the owner's expense.

23

24| A business owner or |essee may authorize the renoval of a

25| vehicle or vessel by a tow ng conpany when the vehicle or

26| vessel is parked in such a manner that restricts the nornal
27| operation of business; and if a vehicle or vessel parked on a
28| public right-of-way obstructs access to a private driveway the
29| owner, | essee, or agent nay have the vehicle or vessel renpved
30| by a tow ng conpany upon signing an order that the vehicle or
31| vessel be renoved without a posted tow away zone sign.
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1 6. Any person or firmthat tows or rempves vehicles or
2| vessels and proposes to require an owner, operator, or person
3| in control of a vehicle or vessel to pay the costs of tow ng

4| and storage prior to redenption of the vehicle or vessel nust
5| file and keep on record with the I ocal |aw enforcenent agency
6| a conplete copy of the current rates to be charged for such

7| services and post at the storage site an identical rate

8| schedule and any witten contracts with property owners,

9| | essees, or persons in control of property which authorize

10| such person or firmto renmove vehicles or vessels as provided
11| in this section.

12 7. Any person or firmtow ng or renoving any vehicles
13| or vessels fromprivate property w thout the consent of the

14| owner or other legally authorized person in control of the

15| vehicles or vessels shall, on any trucks, weckers as defined
16| in s. 713.78(1)(c), or other vehicles used in the tow ng or

17| removal, have the nanme, address, and tel ephone nunber of the
18| company perform ng such service clearly printed in contrasting
19| colors on the driver and passenger sides of the vehicle. The
20| nanme shall be in at least 3-inch permanently affixed letters,
21| and the address and tel ephone nunber shall be in at |east
22| 1-inch permanently affixed letters.
23 8. Vehicle entry for the purpose of renoving the
24| vehicle or vessel shall be allowed with reasonable care on the
25| part of the person or firmtowi ng the vehicle or vessel. Sueh
26 | persepn—or+—fi+rmshal—betHable forany darnge—ocecastonedto
27| the—vehieleif+——suchentryisnet—inacecordance—withthe
28| standard—ef—recasenable—ecare-
29 9. \Wen a vehicle or vessel has been towed or renoved
30| pursuant to this section, it nmust be released to its owner or
31| custodian within one hour after requested. Any vehicle or
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vessel owner,—eustedian— or agent shall have the right to
i nspect the vehicle or vessel before accepting its return, and
no rel ease or wai ver of any kind which would rel ease the
person or firmtowing the vehicle or vessel fromliability for
damages noted by the owner or other legally authorized person
at the tinme of the redenption nmay be required fromany vehicle
or vessel owner, custodian, or agent as a condition of release
of the vehicle or vessel to its owner. A detailed, signed
recei pt showi ng the | egal nanme of the conpany or person tow ng
or renoving the vehicle or vessel nust be given to the person
payi ng towi ng or storage charges at the tine of paynent,
whet her requested or not.

(b) These requirenents are shatH—be—the m ni num
st andards and do shal+ not preclude enactnent of additiona
regul ati ons by any nunicipality or county including the right
to regul ate rates when vehicles or vessels are towed from
private property.

(3) This section does not apply to | aw enforcenent,
firefighting, rescue squad, anbul ance, or other emergency

vehicles or_vessels that whieh are marked as such or to

property owned by any governmental entity.

(4) When a person inproperly causes a vehicle or
vessel to be renoved, such person shall be liable to the owner
or lessee of the vehicle or vessel for the cost of renoval,
transportation, and storage; any danages resulting fromthe
renmoval , transportation, or storage of the vehicle or vessel
attorney's atterneys— fees; and court costs.

(5)(a) Any person who viol ates the—previsions—of
subpar agraph (2)(a)2. or subparagraph (2)(a)6. commits +s
guHty—ef a nmi sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.
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1 (b) Any person who viol ates sub-subparagraph

2|(2)(a)1.a, subparagraph (2)(a)3.., subparagraph (2)(a)4.. the

3| previsiens—ef subparagraph (2)(a)7., or subparagraph (2)(a)9.

4| comm ts +s—guitty—of a felony of the third degree, punishable

5| as provided in s. 775.082, s. 775.083, or s. 775.084.

6 Section 4. This act shall take effect July 1, 2005

7

8 Kk ok ko ko ok ko ko ko ko kR ko kK ko kR kK kR kK kK Kk

9 SENATE SUMVARY

10 Revi ses provisions related to the towi ng or renoval of
vehicl es or vessels by wecker conpanies. Linmts certain

11 towi ng and storage rates. Conforns provisions to include
references to vessels. Provides for attorney's fees. (See

12 bill for details.)
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