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HB 0505 2005

A bill to be entitled
An act relating to the communi cati ons services tax;
anending s. 202.16, F.S.; requiring dealers to docunent
exenpt sales for resale; providing requirenents; providing
a definition; providing construction; providing for dealer
provi sion of evidence of the exenpt status of certain
sal es through an informal protest process; requiring the
Depart ment of Revenue to accept certain evidence during
the protest period; providing limtations; providing for
retroactive application; anending s. 202.19, F. S.;
clarifying a characterization of the |ocal communications
services tax as including certain fees and being in lieu
of such fees; anending s. 202.20, F.S.; limting |ocal
governnent authority to nake certain rate adjustnents in
the tax under certain circunstances; deleting obsolete
provisions relating to making certain adjustnents in the
tax for certain periods; amending s. 202.21, F. S ;
del eting provisions relating to |ocal government
adj ustnents of the tax by energency ordi nance or
resolution to conform specifying that certai n anmendnents
are renedial in nature and clarify certain provisions of
| aw but do not grant rights to refund of certain fees or
charges under certain circunstances; providing effective

dat es.

Be It Enacted by the Legislature of the State of Florida:
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28 Section 1. Effective upon this act becomng a |law, and

29| operating retroactively to Decenber 31, 2004, subsection (2) of
30| section 202.16, Florida Statutes, is amended to read:

31 202.16 Paynent.--The taxes inposed or adm ni stered under
32| this chapter and chapter 203 shall be collected fromall dealers
33| of taxable communications services on the sale at retail in this
34| state of communi cations services taxable under this chapter and
35| chapter 203. The full anmount of the taxes on a credit sale,

36| installnment sale, or sale made on any kind of deferred paynent
37| plan is due at the nonent of the transaction in the same manner
38| as a cash sale.

39 (2)(a) A sale of communications services that are used as
40| a conponent part of or integrated into a conmunications service
41| or prepaid calling arrangenent for resale, including, but not

42| limted to, carrier-access charges, interconnection charges paid
43| by providers of nobile conmunication services or other

44| comuni cation services, charges paid by cable service providers
45| for the transm ssion of video or other progranm ng by anot her

46| deal er of communi cations services, charges for the sale of

47| wunbundl ed network el enents, and any ot her interconpany charges
48| for the use of facilities for providing communi cations services
49| for resale, nust be nade in conpliance with the rules of the

50( departnment. Any person who nmakes a sale for resale which is not
51| in conpliance with these rules is |iable for any tax, penalty,
52| and interest due for failing to conply, to be cal cul at ed

53| pursuant to s. 202.28(2)(a).

54 (b)1. Any dealer who nakes a sale for resal e shal

55| docunment the exenpt nature of the transaction, as established by
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56| rules adopted by the departnent, by retaining a copy of the

57| purchaser's initial or annual resale certificate issued pursuant

58| to s. 202.17(6). In lieu of namintaining a copy of the

59| certificate, a dealer may docunent, prior to the tine of sale,

60| an authorization nunber, provided tel ephonically or

61| electronically by the departnent, or by such ot her neans

62| established by rule of the departnent. The dealer may rely on an

63| initial or annual resale certificate issued pursuant to s.

64| 202.17(6), valid at the tinme of receipt fromthe purchaser,

65| w thout seeking additional annual resale certificates from such

66| purchaser, if the deal er makes recurring sales to the purchaser

67| in the nornmal course of business on a continual basis. For

68| purposes of this paragraph, the term"recurring sales to a

69| purchaser in the normal course of business"” neans a sale in

70| which the deal er extends credit to the purchaser and records the

71| debt as an account receivable, or in which the dealer sells to a

72| purchaser who has an established cash account, simlar to an

73| open credit account. For purposes of this paragraph, purchases

74| are made froma selling dealer on a continual basis i f the

75| selling dealer nmakes, in the normal course of business, sales to

76| the purchaser no less frequently than once in every 12-nonth

77| period.
78 2. A dealer nay, through the informal protest process

79| provided for ins. 213.21 and the rules of the departnent,

80| provide the departnent with evidence of the exenpt status of a

81| sale. Exenption certificates executed by entities that were

82| exenpt at the tinme of sale, resale certificates provided by

83| purchasers who were active dealers at the tine of sale, and
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84| wverification by the departnent of a purchaser's active deal er

85| status at the tine of sale in lieu of a resale certificate shal

86| be accepted by the departnent when subm tted during the protest

87| period but may not be accepted in any proceedi ng under chapter

88| 120 or any circuit court action instituted under chapter 72

89 Section 2. Paragraph (a) of subsection (3) of section
90| 202.19, Florida Statutes, is anmended to read:
91 202.19 Authorization to inpose |ocal comuni cations

92| services tax.--

93 (3)(a) The tax authorized under this section includes and
94| isinlieu of any fee or other consideration, including, but not
95| limted to, application fees, transfer fees, renewal fees, or

96| clains for related costs, to which the nmunicipality or county is

97| otherwise entitled for granting perm ssion to deal ers of

98| communications services, including, but not limted to,

99| providers of cable television services, as authorized in 47
100f U.S.C. s. 542, to use or occupy its roads or rights-of-way for
101| the placenent, construction, and mai ntenance of poles, wres,
102| and other fixtures used in the provision of conmunications
103| services.

104 Section 3. Paragraph (a) of subsection (2) of section
105| 202.20, Florida Statutes, is anended to read:

106 202. 20 Local conmmunications services tax conversion
107| rates.--

108 (2)(a)l. Wth respect to any local taxing jurisdiction,

109| if, for the periods ending Decenmber 31, 2001; March 31, 2002;
110| June 30, 2002; or Septenber 30, 2002, the revenues received by

111| that local governnent fromthe |ocal conmunications services tax
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112| inposed under subsection (1) are |less than the revenues received
113| fromthe replaced revenue sources for the correspondi ng 2000-
114| 2001 period; plus reasonably anticipated growth in such revenues
115 over the preceding l-year period, based on the average growh of
116| such revenues over the imredi ately preceding 5 year period; plus
117 an anmount representing the revenues fromthe replaced revenue
118| sources for the 1-nonth period that the | ocal taxing

119| jurisdiction was required to forego, the governing authority may
120| adjust the rate of the |local communications services tax upward
121| to the extent necessary to generate the entire shortfall in

122| revenues within 1 year after the rate adjustnent and by an

123| ampount necessary to generate the expected anmobunt of revenue on
124| an ongoi ng basi s.

125 2. |If conplete data are not available at the tinme of

126| determ ning whether the revenues received by a | ocal governnent
127| fromthe | ocal comrunications services tax inposed under

128| subsection (1) are less than the revenues received fromthe

129| replaced revenue sources for the correspondi ng 2000-2001 peri od,
130| as set forth in subparagraph 1., the |ocal governnent shall use
131| the best data available for the correspondi ng 2000- 2001 peri od
132| in making such determ nation.

133 3. The adjustnent permtted under subparagraph 1. may be
134| nmade by energency ordi nance or resolution and may be nade

135| notw thstandi ng the maxi numrate established under s. 202.19(2)
136| and notwi thstanding any schedul es or tineframes or any other

137| limtations contained in this chapter. The authority of a |ocal

138| governnent to nake such adjustnent may be exercised only if the

139| departnent or a dealer reall ocates revenue away fromthe | ocal
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140 governnent. The energency ordi nance or resolution shall specify

141| an effective date for the adjusted rate, which shall be no | ess
142| than 60 days after the date of adoption of the ordi nance or

143| resolution and shall be effective with respect to taxable

144| services included on bills that are dated on the first day of a
145 nonth subsequent to the expiration of the 60-day period. At the
146| end of 1 year following the effective date of such adjusted

147| rate, the local governing authority shall, as soon as is

148| consistent with s. 202.21, reduce the rate by that portion of
149| the emergency rate which was necessary to recoup the anmount of
150 revenues not received prior to the inplenentation of the

151| energency rate.

152 4. |f, for the period Cctober 1, 2001, through Septenber
153| 30, 2002, the revenues received by a | ocal governnent fromthe
154| | ocal comunications services tax conversion rate established
155| under subsection (1), adjusted upward for the difference in

156| rates between paragraphs (1)(a) and (b) or any other rate

157| adjustnents or base changes, are above the threshold of 10

158| percent nore than the revenues received fromthe repl aced

159| revenue sources for the correspondi ng 2000-2001 period plus

160| reasonably anticipated growh in such revenues over the

161| preceding 1l-year period, based on the average growth of such
162| revenues over the imredi ately preceding 5-year period, the

163| governing authority nust adjust the rate of the |ocal

164| conmunications services tax to the extent necessary to reduce
165| revenues to the threshold by energency ordi nance or resol ution
166| within the tinmefranes established in subparagraph 3. The

167| foregoing rate adjustnment requirenment shall not apply to a | ocal
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168| governnent that adopts a | ocal communications services tax rate
169| by resolution or ordinance. If conplete data are not avail able
170| at the tine of determ ning whether the revenues exceed the

171| threshold, the | ocal governnent shall use the best data

172| available for the correspondi ng 2000- 2001 period i n maki ng such
173| determ nation. This subparagraph shall not be construed as

174| establishing a right of action for any person to enforce this
175| subparagraph or challenge a | ocal governnment's inplenentation of
176| this subparagraph

177 Section 4. FEffective July 1, 2007, subsection (2) of

178| section 202.20, Florida Statutes, as anended by this act, is
179| anended to read:

180 202. 20 Local conmmunications services tax conversion

181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
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251 by The term Except—as—otherw se providedin-this

252 | subseetion+ "replaced revenue sources,” as used in this section,
253| neans the foll ow ng taxes, charges, fees, or other inpositions
254 to the extent that the respective |ocal taxing jurisdictions
255| were authorized to inpose themprior to July 1, 2000.

256 (a)~ Wth respect to nunicipalities and charter counties
257| and the taxes authorized by s. 202.19(1):

258 1.a— The public service tax on tel ecomuni cations

259| authorized by former s. 166.231(9).

260 2.b— Franchise fees on cable service providers as

261| authorized by 47 U S.C. s. 542.

262 3.6~ The public service tax on prepaid calling

263| arrangenents.

264 4.d— Franchise fees on deal ers of communications services
265| which use the public roads or rights-of-way, up to the Iimt set
266| forth in s. 337.401. For purposes of calculating rates under

267| this section, it is the legislative intent that charter counties
268| be treated as having had the sane authority as nunicipalities to
269| inpose franchise fees on recurring |local tel ecomunication

270| service revenues prior to July 1, 2000. However, the Legislature
271| recognizes that the authority of charter counties to inmpose such
272| fees is in dispute, and the treatnment provided in this section
273| is not an expression of legislative intent that charter counties
274| actually do or do not possess such authority.

275 5.e—~ Actual permt fees relating to placing or maintaining
276| facilities in or on public roads or rights-of-way, collected

277| from providers of |ong-distance, cable, and nobile

278| conmuni cations services for the fiscal year ending Septenber 30,
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279 1999; however, if a nmunicipality or charter county elects the
280| option to charge permt fees pursuant to s. 337.401(3)(c)1l.a.,
281| such fees shall not be included as a replaced revenue source.
282 (b)2— Wth respect to all other counties and the taxes
283| authorized in s. 202.19(1), franchise fees on cable service

284| providers as authorized by 47 U S. C. s. 542.

285 Section 5. Effective July 1, 2007, section 202.21, Florida
286| Statutes, is anended to read:

287 202.21 Effective dates; procedures for inform ng deal ers
288| of comunications services of tax |evies and rate changes. -- Any
289| adoption, repeal, or change in the rate of a |ocal

290| conmuni cations services tax inposed under s. 202.19 is effective
291| wth respect to taxable services included on bills that are

292| dated on or after the January 1 subsequent to such adoption,

293| repeal, or change. A nunicipality or county adopting, repealing,
294| or changing the rate of such tax nust notify the departnment of
295| the adoption, repeal, or change by Septenber 1 imediately

296| preceding such January 1. Notification nust be furnished on a
297| formprescribed by the departnent and nust specify the rate of
298| tax; the effective date of the adoption, repeal, or change

299| thereof; and the nane, nmiling address, and tel ephone nunber of
300 a person designated by the nmunicipality or county to respond to
301| inquiries concerning the tax. The departnment shall provide

302| notice of such adoption, repeal, or change to all affected

303| deal ers of conmmunications services at |east 90 days before the

304| effective date of the tax. Aaytocal—governnent—that—adiusts—the

305 - I I . . . I
306| ordinance—orresolutionpursuantto-s—202.20(2) shall-—notify
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308
309 adopti-on—o he new rate to - affected deale M-t-hir—30

310| alterreceiving—suchnotice— In any notice to providers or

311| publication of local tax rates for purposes of this chapter, the
312| departnent shall express the rate for a nunicipality or charter
313| county as the sumof the tax rates levied within such

314| jurisdiction pursuant to s. 202.19(2)(a) and (5), and shal

315| express the rate for any other county as the sumof the tax

316| rates levied pursuant to s. 202.19(2)(b) and (5). The depart nent
317| is not liable for any loss of or decrease in revenue by reason
318| of any error, omssion, or untinely action that results in the
319 nonpaynent of a tax inposed under s. 202.19.

320 Section 6. The anmendnments to s. 202.19(3)(a), Florida

321| Statutes, contained in this act are renedial in nature and

322| intended to clarify the lawin effect on OQctober 1, 2001, but do

323 not grant any right to a refund of any fees or charges paid

324 prior to July 1, 2004, unless the paynent was nade under witten

325| protest as to the authority of any | ocal governnent to inpose

326| such fees or costs on a deal er

327 Section 7. Except as otherw se provided herein, this act

328| shall take effect upon becomng a | aw.
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