F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0531 2005
1 A bill to be entitled
2 An act relating to certificates of release for nortgages;
3 creating s. 701.041, F.S.; providing definitions;
4 providing for the issuance of a certificate of release for
5 a nortgage by a title insurer or its authorized agent for
6 certain purposes; providing for recordation; specifying
7 contents of a certificate of release; requiring execution,
8 acknow edgnment, and recordation of a certificate of
9 rel ease by certain entities; providing requirenents for
10 appoi nt nent of an agent for execution purposes; providing
11 for effect of a certificate of release; providing criteria
12 for recording multiple certificates of rel ease; providing
13 application; providing an effective date.
14
15 WHEREAS, the Legislature finds that nodern trends in the
16| real estate market require that real estate closings nust be
17| conmpleted, funds disbursed, and title insurance policies issued
18| prior to the receipt by the title insurer or its authorized
19| agent, or the recording in the public records, of releases or
20| satisfactions of nortgages that have been paid, and
21 VWHEREAS, in a significant nunber of circunstances such
22| releases or satisfactions are not presented in a tinely fashion,
23| or are never presented, to the title insurer or its authorized
24| agent, and
25 WHEREAS, this situation is exacerbated by the proliferation
26| of servicing contracts and multiple assignnents of nortgages,
27| and
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28 VWHEREAS, title insurers devote a significant anount of tine
29| attenpting to obtain and record rel eases and satisfactions of

30| nortgages that have been paid, and

31 VWHEREAS, title insurers and their authorized agents

32| undertake a real and significant risk in the issuance of title
33| insurance policies without an exception for these paid nortgages
34| that have not been rel eased or satisfied in the public records,
35| and

36 WHEREAS, it is in the public interest that an alternative
37| nmethod be nmade available to title insurers and their authorized
38| agents to evidence in the public records the paynent and rel ease
39| of these nortgages, NOW THEREFORE,

40
41| Be It Enacted by the Legislature of the State of Florida:
42

43 Section 1. Section 701.041, Florida Statutes, is created
44| to read:

45 701.041 Title insurer; nortgage rel ease certificate. --
46 (1) DEFINTIONS --For purposes of this section:

47 (a) "Mortgage" neans a nortgage or nortgage |ien on an
48| interest in real property in this state, including any

49| nodifications thereof, given to secure a loan in the principal
50| arnount of $500, 000 or | ess.

51 (b) "Mortgagee" neans:
52 1. The grantee of a nortgage; or
53 2. |f a nortgage has been assigned of record, the | ast

54| person to whomthe nortgage has been assigned of record.

55 (c) "Mrtgage servicer" neans the | ast person to whom a
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56| nortgagor or the nortgagor's successor in interest has been

57| instructed by a nortgagee to send paynents on a | oan secured by

58| a nortgage. A person transmtting a payoff statenent is the

59| nortgage servicer for the nortgage described in the paynent

60| statenent.

61 (d) "Mrtgagor" neans the grantor of a nortgage.

62 (e) "Payoff statenent"” neans a statenent of the anount of:
63 1. The unpaid bal ance of a | oan secured by a nortgage,

64| including principal, interest, and any other charges properly

65| due under or secured by the nortgage.

66 2. Interest on a per-day basis for the unpai d bal ance.

67 (f) "Record" neans to record with the clerk of the circuit

68| court or the conptroller in the county or counties in which the

69| real property securing the nortgage is |ocated.

70 (g) "Title insurer"” neans a corporation or other business

71| entity authorized and |icensed to transact the busi ness of

72| insuring titles to interests in real property in this state

73| under chapter 624.

74 (2) CERTIFI CATE OF RELEASE. -- An officer or duly appointed
75| agent of a title insurer may, on behalf of a nortgagor or a

76| person who acquired fromthe nortgagor title to all or a part of

77| the property described in a nortgage, execute a certificate of

78| release that conplies with the requirenents of this section and

79| record the certificate of release in the real property records

80| of each county in which the nortgage is recorded if a

81| satisfaction or rel ease of the nortgage has not been executed

82| and recorded after the date paynent in full of the |oan secured

83| by the nortgage was nade in accordance with a payoff statenment
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84| furnished by the nortgagee or the nortgage servicer.
85 (3) CONTENTS. --A certificate of rel ease executed under

86| this section nmust contain:

87 (a) The nane of the nortgagor, the nane of the origina

88| nortgagee, and, if applicable, the nortgage servicer; the date

89| of the nortgage; the date of recording; and the vol unme and page

90| or docunent nunber in the real property records in which the

91| nortgage is recorded, together with simlar information for the

92| |last recorded assignnent of the nortgage.

93 (b) A statenent that the nortgage, including any

94| nodifications thereof, was in the princi pal anbunt of $500, 000

95| or |ess.

96 (c) A statenent that the person executing the certificate

97| of release is an officer or a duly appointed agent of a title

98| insurer authorized and |licensed to transact the busi ness of

99| insuring titles to interests in real property in this state

100 wunder chapter 624 or chapter 626, and, if a duly appointed

101| agent, shall further provide the recording informati on of the

102| appointnent of such agent as required by subsection (4).

103 (d) A statenent that the certificate of release is made on

104| behalf of the nortgagor or a person who acquired title fromthe

105 nortgagor to all or a part of the property described in the

106| nortgage.
107 (e) A statenent that the nortgagee or nortgage servicer

108| provided a payoff statenent which was used to nake paynent in

109 full of the unpaid bal ance of the | oan secured by the nprtgage.

110 (f) A statenent that paynent in full of the unpaid bal ance

111 of the | oan secured by the nprtgage was nade in accordance with
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112| the payoff statenent.
113 (4) EXECUTI ON. - -

114 (a) Acertificate of rel ease authorized by subsection (2)

115| nust be duly executed, acknow edged, and recorded and nay be

116| executed by an officer of a title insurer or by a duly appointed

117| agent of a title insurer. Such del egation to an agent by a title

118| insurer shall not relieve the title insurer of any liability for

119 danmges caused by its agent for the wongful or erroneous

120| execution of a certificate of rel ease.

121 (b) The appointnent of an agent nust be duly executed,

122| acknow edged, and recorded by an officer of a title insurer and

123 must state:

124 1. The title insurer as the principal.

125 2. The identity of the person, partnership, or corporation

126| authorized to act as agent to execute and record certificates of

127| release provided for in this section on behalf of the title

128| insurer.
129 3. That the agent has the full authority to execute and

130| record certificates of release provided for in this section on
131| behalf of the title insurer.

132 (c) A separate appoi ntnent of agent shall not be necessary

133| for each certificate of rel ease provided that at | east one such

134| appointnent is recorded in the county in which the nortgaged

135 property is located. The appoi nt nent of agent nust be rerecorded

136 where necessary to establish authority of the agent, but such

137 authority shall continue until a revocation of appointnent is

138| recorded in the office of the county recorder in which the

139| appoi ntnment of agent was recorded.
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140 (5) EFFECT. -- For purposes of releasing the nortgage, a

141| certificate of release containing the informati on and statenents

142| provided for in subsection (3) and executed as provided in

143| subsection (4) is prima facie evidence of the facts contained in

144| the certificate, is entitled to be recorded with the county

145| recorder, and operates as a rel ease of the nortgage described in

146| the certificate of release. The county recorder shall rely upon

147| the certificate to rel ease the nortgage. Recordi ng of a w ongful

148| or erroneous certificate of release by a title insurer or its

149| agent shall not relieve the nortgagor, or the nortgagor's

150| successors or assigns, fromany personal liability on the | oan

151 or other obligations secured by the nortgage. In addition to any

152 other renedy provided by law, a title insurer wongfully or

153| erroneously recording a certificate of rel ease under this

154| section shall be liable to the nortgagee for actual damage

155 sustained due to the recording of the certificate of rel ease.
156 (6) RECORDING. --1f a nortgage is recorded in nore than one

157| county and a certificate of release is recorded in one of such

158| counties, a certified copy of the certificate of rel ease may be

159| recorded in another of such counties with the sane effect as the

160 original. In all cases, the certificate of rel ease shall be

161| entered and i ndexed as satisfactions of nortgage are entered and
162| indexed.

163 (7) APPLICATION --This section applies only to a nortgage,
164| including any nodifications of such nortgage, in the principal
165| anount of $500, 000 or | ess.

166 Section 2. This act shall take effect July 1, 2005.
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