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By the Committee on Governnment Efficiency Appropriations; and
Senat or Canpbel |

593-1111-05

1 A Dbill to be entitled

2 An act relating to the Streanlined Sal es and

3 Use Tax Agreenent; anmending s. 212.02, F.S.

4 redefining the ternms "lease," "let," "rental,"
5 "sales price," and "tangi bl e personal property"
6 and defining the terns "agent," "seller,"

7 "model 1 seller,” "nodel 2 seller,"” "nodel 3

8 seller,"” "certified service provider," "direct
9 mail," "prewritten conputer software," and

10 "delivery charges" for purposes of sales and
11 use taxes; providing applicability; amending s.
12 212.0306, F.S.; deleting references to

13 brackets; anending s. 212.04, F.S.; deleting a
14 reference to brackets; anmending s. 212.05,

15 F.S.; deleting provisions relating to the

16 rental or |ease of notor vehicles; providing
17 for determining the |ocation of the sale or

18 recharge of prepaid calling arrangenents;

19 deleting a reference to brackets; correcting a
20 cross-reference; anending s. 212.0506, F.S.
21 deleting a reference to brackets; correcting a
22 cross-reference; anending s. 212.054, F.S.
23 l[imting the $5,000 cap on discretionary sales
24 surtax to the sale of notor vehicles, aircraft,
25 boats, nodul ar homes, manufactured homes, or
26 nmobi | e hones; providing the time for applying
27 changes in local option tax rates; providing
28 gui delines for determ ning the situs of certain
29 transactions; providing for notice of a change
30 in the rate of a |ocal option sales tax;
31 providing for applicability of s. 202.22(2),
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1 F.S., relating to deternmination of |ocal tax

2 situs, for the purpose of providing and

3 mai nt ai ni ng a database of sal es and use tax

4 rates for local jurisdictions; anmending s.

5 212.06, F.S.; defining terns; providing rules
6 for determining the | ocation of transactions

7 involving the retail sale of tangi ble persona
8 property, digital goods, or services and for

9 the |l ease or rental of tangi ble persona

10 property; requiring certain business purchasers
11 to obtain nultiple points of use exenption

12 forms; providing for use of such forns;

13 requiring certain purchasers of direct mail to
14 obtain a direct mail form providing for the
15 use of such form anending s. 212.08, F.S.

16 relating to exenptions fromthe sales and use
17 tax; defining and redefining ternms used with
18 respect to the exenption for general groceries;
19 defining and redefining terns used with respect
20 to the exenption for medical products and

21 supplies; revising that exenption; providing an
22 exenption for certain farm equi pnent; anendi ng
23 s. 212.095, F.S.; revising provisions relating
24 to refunds; creating s. 212.094, F.S.

25 requiring a purchaser seeking a refund or

26 credit under chapter 212, F.S., to subnit a

27 written request for the refund or credit;

28 providing a time period within which the deal er
29 nmust respond to the witten request; anending
30 s. 212.12, F.S.; providing for a nonetary

31 al l omance to certified service providers and
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1 voluntary sellers pursuant to Article VI of the
2 Agreenent; defining terns; deleting brackets;
3 provi ding for conputation of tax due; deleting
4 the brackets for discretionary sales surtax
5 cal cul ations; amending s. 212.17, F.S.
6 prescribi ng additional guidelines and
7 procedures with respect to dealer credits for
8 taxes paid on worthless accounts; anending s.
9 212.18, F.S.; authorizing the Departnent of
10 Revenue to waive the dealer registration fee
11 for applications subnitted through the centra
12 el ectronic registration system provi ded by
13 menber states of the Streamined Sal es and Use
14 Tax Agreenment; creating s. 213.052, F.S.
15 providing for notice of state sales or use tax
16 rate changes; creating s. 213.0521, F.S.
17 providing the effective date for state sales
18 and use tax rate changes; anmending s. 213.21
19 F.S.; providing for anmesty to certain sellers
20 for uncol |l ected or unpaid sal es and use taxes;
21 anending s. 213.256, F.S., relating to
22 sinmplified sales and use tax adm ni stration
23 defining terms; providing that authority to
24 admini ster the Streamined Sales and Use Tax
25 Agreenment rests with a governing board
26 conprised of representatives of nenber states;
27 provi ding for continuing effect of the
28 agreenent; providing for annual recertification
29 by menber states; creating s. 213.2567, F.S.
30 providing for the registration of sellers, the
31 certification of a person as a certified

3
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service provider, and the certification of a
software program as a certified automated
system by the governing board under the
Streanl i ned Sal es and Use Tax Agreenent;
anendi ng s. 212.055, F.S.; conformng a
cross-reference; repealing s. 212.0596(6),

F.S., relating to the exenption from coll ecting
and remtting any local option surtax for
certain dealers who make mail order sales;
declaring legislative intent; providing for the
adopti on of emergency rules; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (g) of subsection (10) and
subsections (16) and (19) of section 212.02, Florida Statutes,
are anended, and subsections (35), (36), (37), (38), (39),
(40), (41), (42), and (43) are added to that section, to read:

212.02 Definitions.--The followi ng terns and phrases
when used in this chapter have the neani ngs ascribed to them
in this section, except where the context clearly indicates a
di fferent neaning:

(10) "Lease," "let," or "rental" neans |easing or
renting of living quarters or sleeping or housekeeping
accomodations in hotels, apartnment houses, room nghouses,
tourist or trailer canps and real property, the same being

defined as foll ows:

(g)l. "Lease," "let," or "rental" also neans any

transfer of possession or control of tangible persona

property for a fixed or indetermi nate termfor consideration
4
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A clause for a future option to purchase or to extend the

agreenent does not preclude an agreenent from being a | ease or

rental. This definition shall be used for purposes of the

sales and use tax regardl ess of whether a transaction is

characterized as a | ease or rental under generally accepted

accounting principles, the Internal Revenue Code, the Uniform

Commerci al Code, or other provisions of federal, state, or

local law. This definition includes adreements covering nptor

vehicles and trailers if the ampunt of consideration nmay be

increased or decreased by reference to the anpunt realized

upon sale or disposition of the property as provided in 26

US.C s. 7701(h)(1). This definition does not include:

a. A transfer of possession or control of property

under a security agreenent or deferred paynent plan that

requires the transfer of title upon conpletion of the required

paynments;
b. A transfer of possession or control of property

under _an adgreenent that requires the transfer of title upon

conpl etion of required payments and paynent of an option price

t hat does not exceed the greater of $100 or 1 percent of the

total required paynents; or

c. A provision of tangible personal property al ong

with an operator for a fixed or indeterm nate period of tine.

A condition of this exclusion is that the operator is

necessary for the equipnment to perform as designed. For the

pur pose of this sub-subparadraph, an operator nust do nore

than maintain, inspect, or set up the tangible persona

property. theteasing—orrental—of tangi-ble persenal—property
anrd—the—possession—or—use—thereef by thetessee—or+renteefor
o R : : . :
preperty—exeept—as—expresshy—provided—tothecontrary—hereia—
5
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2. The term"lease," "let," or "rental" does not nean
hourly, daily, or mleage charges, to the extent that such
charges are subject to the jurisdiction of the United States
I nterstate Comrerce Conmi ssion, when such charges are paid by
reason of the presence of railroad cars owned by another on

the tracks of the taxpayer, or charges nmade pursuant to car

service agreenents. The term "l ease," "let," "rental," or
"“license" does not include paynents nmade to an owner of

hi gh-vol tage bul k transnission facilities in connection with
t he possession or control of such facilities by a regiona
transmi ssi on organi zati on, independent system operator, or
simlar entity under the jurisdiction of the Federal Energy
Regul at ory Conmi ssi on. However, where two taxpayers, in
connection with the interchange of facilities, rent or |ease
property, each to the other, for use in providing or

furni shing any of the services nentioned in s. 166.231, the
term "l ease or rental" means only the net anpunt of renta

i nvol ved.

(16)(a) "Sales price" applies to the neasure subject

to sales tax and neans the total anmpunt of consideration,

including cash, credit, property, and services, for which

personal property or services are sold, |eased, or rented,

val ued in noney, whether received in noney or otherw se,

wi t hout any deduction for:

1. The seller's cost of the property sold;

2. The cost of materials used, |abor or service cost,

interest, losses, all costs of transportation to the seller

all taxes inposed on the seller, and any other expense of the

seller:

6
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1 3. Charges by the seller for any services necessary to
2| conplete the sale, other than delivery and installation

3| charges;

4 4. Delivery charges; or

5 5. lInstallation charges.

6 (b) The term "sales price" does not include:

7 1. Trade-ins allowed and taken at the tine of sale if
8| the ampunt is separately stated on the invoice, bill of sale,
9| or sinmilar document given to the purchaser

10 2. Discounts, including cash, term or coupons, which
11| are not reinbursed by a third party, are allowed by a seller
12| and taken by a purchaser at the tinme of sale;

13 3. lInterest, financing, and carrying charges from

14| credit extended on the sale of personal property or services,
15| if the anpunt is separately stated on the invoice, bill of

16| sale, or similar docunment given to the purchaser; or

17 4. Any taxes legally inposed directly on the consuner
18| which are separately stated on the invoice, bill of sale, or
19| similar docunment given to the purchaser

20 - een

21| tangiblepersonal—preperty—ineluding—anyservicesthatare—a
22| part—ofthe sale—valvedinrorey—whether—paid—in—ronRey—or
23| etherwse—and—inetludes—anyarmpunrt—for—whi-ch—eredit—is—given
24| to—thepurchaser—by theseHer—wtheout—any deduetion

25| therefromon—account—of the cost—of the propertysold—the
26| eest—ot—materials—used—taber—er——serviee—cost—interest

27 _ : "

28| pree—also—ineludesthe considerationfor—atransaction—which
29 ; ; ;
30| adjust—or—repai+r—tangiblepersonal—property—Frade—ins—or
31| éiseounts—atHowed—andtaken—at—thetime—-of—sale—shal—ret—be
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14 (19) "Tangible personal property" means and incl udes
15| personal property which my be seen, weighed, measured, or

16| touched or is in any manner perceptible to the senses,

17| including electric power or energy, water, gas, steam

18| prewitten conputer software, boats, notor vehicles and nobile
19| homes as defined in s. 320.01(1) and (2), aircraft as defined
20| in s. 330.27, and all other types of vehicles. The term

21| "tangi bl e personal property" does not include stocks, bonds,
22| notes, insurance, or other obligations or securities;

23| intangi bles as defined by the intangible tax | aw of the state;
24| or pari-mutuel tickets sold or issued under the racing | aws of
25| the state.

26 (35) "Agent" nmeans a person appointed by a principa

27| or authorized to act for the principal in a transaction

28| involving the sale of an item of tangible personal property.
29| The term al so neans a person appointed by a seller to

30| represent the seller before the states that are signatories to
31| the Streamined Sales and Use Tax Agreenent.

8
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 56
593-1111-05

(36) "Seller" neans any person making sales, |eases,

or rentals of personal property or services.

(37) "Model 1 seller" neans a seller that has sel ected

a certified service provider as its agent to performall the

seller's sale and use tax functions other than the seller's

obligation to remt tax on its own purchases.

(38) "Model 2 seller" neans a seller that has sel ected

a certified automated systemto performpart of its sales and

use tax functions, but retains responsibility for remtting

the tax.

(39) "Model 3 seller" neans a seller that has sales in

at _least five nenber states, has total annual sales revenues

of at least $500 million, has a proprietary systemthat

calcul ates the ampunt of tax due each jurisdiction, and has

entered into a performance adreenment with the nenber states

whi ch establishes a tax performance standard for the seller.

As used in this section, a seller includes an affiliated group

of sellers using the same proprietary system

(40) "Certified service provider" neans an _agent

certified under the Streanlined Sales and Use Tax Adgreenent to

performall of the seller's sales tax functions, other than

the seller's obligation to remt tax on its own purchases.

(41) "Direct nmail" neans printed material delivered or

distributed by United States mmnil or other delivery service to

a_mass audi ence or to addressees on a mmiling list provided by

the purchaser or at the direction of the purchaser when the

cost of the itenms is not billed directly to the recipients.

The term.includes tangible personal property supplied directly

or _indirectly by the purchaser to the direct mail seller for

inclusion in the package containing the printed material. The

9
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term does not include nultiple itens of printed materia

delivered to a single address.

(42) "Prewritten conputer software" neans conputer

software, including prewitten upgrades, which is not designed

and devel oped by the author or other creator to the

specifications of a specific purchaser. The conbining of two

or_nore prewitten conputer software programs or prewitten

portions thereof does not cause the conbination to be other

than "prewitten conputer software." The term.incl udes

software desi gned and devel oped by the author or other creator

to the specifications of a specific purchaser when it is sold

to a person other than that purchaser. Wen a person nodifies

or _enhances conputer software of which the person is not the

aut hor _or creator, the person is the author or creator only of

that person's nodifications or enhancenents. Prewitten

conputer software, or a prewritten portion thereof, which is

nodi fied or enhanced to any degree, when such nodification or

enhancenent i s desi gned and devel oped to the specifications of

a specific purchaser, remains "prewitten conputer software"

however, if there is a reasonable, separately stated charge or

an _invoice or other statenent of the price qgiven to the

purchaser for such nodification or enhancenent, the

nmodi fi cation or enhancenent does not constitute "prewitten

conput er _software."”

(43) "Delivery charges" neans charges by the seller of

personal property or services for preparation and delivery to

a location designated by the purchaser of personal property or

services, including, but not limted to, transportation

shi ppi ng, postage, handling, crating, and packing. The term

does not _include the charges for delivery of "direct nmail" as

defined by this section if the charges are separately stated
10
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1| on an invoice or similar billing docunent given to the

2| purchaser. If a shipnent includes exenpt property and taxable
3| property, the seller nust tax the percentage of the delivery

4| charge allocated to the taxable property but does not have to
5| tax the percentage allocated to the exenpt property. The

6| seller should allocate the delivery charge by using:

7 (a) A percentage based on the total sales prices of

8| all property in the shipnment; or

9 (b) A percentage based on the total weight of the

10| taxable property conpared to the total weight of all property
11| in the shipnent.

12 Section 2. The anendnent of the ternms "lease,” "let,"
13| and "rental" in section 212.02, Florida Statutes, made by this
14| act applies prospectively only, fromJanuary 1, 2006, and does
15| not apply retroactively to |eases or rentals existing before
16| that date.

17 Section 3. Subsection (6) of section 212.0306, Florida
18| Statutes, is anended to read:

19 212.0306 Local option food and beverage tax; procedure
20| for levying; authorized uses; adninistration.--
21 (6) Any county levying a tax authorized by this
22| section nmust locally adm nister the tax using the powers and
23| duties enunerated for |ocal administration of the tourist
24| devel opnent tax by s. 125.0104, 1992 Supplenent to the Florida
25| Statutes 1991. Fhe—eountys—erdinance—shat—also—providefor
26 | brackets—appticabletotaxabletransactions—
27 Section 4. Paragraph (b) of subsection (1) of section
28| 212.04, Florida Statutes, is anended to read:
29 212.04 Admi ssions tax; rate, procedure, enforcenent.--
30 (1)
31
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1 (b) For the exercise of such privilege, a tax is

2| levied at the rate of 6 percent of sales price, or the actua

3| value received fromsuch adni ssions, which 6 percent shall be
4| added to and collected with all such adnissions fromthe

5| purchaser thereof, and such tax shall be paid for the exercise
6| of the privilege as defined in the precedi ng paragraph. Each
7| ticket nmust show on its face the actual sales price of the

8| adnmission, or each dealer selling the adm ssion nust

9| prominently display at the box office or other place where the
10| admi ssion charge is made a notice disclosing the price of the
11| admi ssion, and the tax shall be conputed and collected on the
12| basis of the actual price of the admi ssion charged by the

13| dealer. The sale price or actual value of adm ssion shall

14| for the purpose of this chapter, be that price remining after
15| deduction of federal taxes and state or locally inposed or

16| authorized seat surcharges, taxes, or fees, if any, inposed

17| upon such admi ssion. The sale price or actual val ue does not
18| include separately stated ticket service charges that are

19| inposed by a facility ticket office or a ticketing service and
20| added to a separately stated, established ticket price. The

21| rate of tax on each admi ssion shall be according to the

22| braekets—establishedby s. 212.12(9).

23 Section 5. Paragraphs (c) and (e) of subsection (1)

24| and subsection (4) of section 212.05, Florida Statutes, are

25| anmended to read:

26 212.05 Sales, storage, use tax.--1t is hereby declared
27| to be the legislative intent that every person is exercising a
28| taxable privilege who engages in the business of selling

29| tangi bl e personal property at retail in this state, including
30| the business of making nmail order sales, or who rents or

31| furnishes any of the things or services taxable under this

12
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chapter, or who stores for use or consunption in this state
any itemor article of tangible personal property as defined
herein and who | eases or rents such property within the state.
(1) For the exercise of such privilege, a tax is
| evied on each taxable transaction or incident, which tax is
due and payabl e as foll ows:
(c) At the rate of 6 percent of the gross proceeds

derived fromthe | ease or rental of tangi ble persona

property, as defined herein_i—hewever—the—folowng—special

© 00 N O 0o b~ W N B
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establshedbusinress—orthe same—is—inei-dental—or—gerrane—to
steh—busthress—

(e)l. At the rate of 6 percent on charges for:

a. Prepaid calling arrangenents. The tax on charges
for prepaid calling arrangenents shall be collected at the
time of sale and remitted by the selling dealer

() "Prepaid calling arrangenent” nmeans the separately
stated retail sale by advance paynent of conmunications
services that consist exclusively of tel ephone calls
originated by using an access nunber, authorization code, or
ot her nmeans that may be nmanually, electronically, or otherw se
entered and that are sold in predeterm ned units or dollars
whose nunber declines with use in a known anount.

(1) The sale or recharge of the prepaid calling

arrangenent is deened to take place in accordance with s.

212.06(3)(d). In the case of a sale of a nobile comunications

service that is a prepaid calling arrangenent, the retail sale

may be sourced at H—thesaleorrecharge—of the prepatd

eusteormer—s—address—e+ the | ocation associated with the
custoner's nobil e tel ephone nunber.

(I'l'l) The sale or recharge of a prepaid calling
arrangenent shall be treated as a sale of tangi ble persona
property for purposes of this chapter, whether or not a
tangi bl e i tem evidenci ng such arrangenent is furnished to the

14
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1| purchaser, and such sale within this state subjects the

2| selling dealer to the jurisdiction of this state for purposes
3| of this subsection.

4 b. The installation of teleconmmunication and

5| tel egraphi c equi pnent.

6 c. Electrical power or energy, except that the tax

7| rate for charges for electrical power or energy is 7 percent.
8 2. The provisions of s. 212.17(3), regarding credit

9| for tax paid on charges subsequently found to be worthl ess,

10| shall be equally applicable to any tax paid under the

11| provisions of this section on charges for prepaid calling

12| arrangenents, telecomruni cation or telegraph services, or

13| electric power subsequently found to be uncollectible. The

14| word "charges" in this paragraph does not include any excise
15| or simlar tax levied by the Federal CGovernment, any politica
16| subdivision of the state, or any rnunicipality upon the

17| purchase, sale, or recharge of prepaid calling arrangenents or
18| upon the purchase or sale of telecomunication, television

19| system program or tel egraph service or electric power, which
20| tax is collected by the seller fromthe purchaser
21 (4) The tax inposed under ptrsuant—te this chapter
22| shall be due and payabl e according to the applicable state and
23| local rate brackets set forth in s. 212.12(9) s—24232.
24 Section 6. Subsection (6) of section 212.0506, Florida
25| Statutes, is anended to read:
26 212. 0506 Taxation of service warranties.--
27 (6) This tax shall be due and payabl e according to the
28| applicable state and | ocal rate brackets set forth in s.
29| 212.12(9) s—=23212
30 Section 7. Section 212.054, Florida Statutes, is
31| anmended to read

15
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1 212.054 Discretionary sales surtax; limtations,
2| administration, and collection.--
3 (1) No general excise tax on sales shall be |evied by
4| the governing body of any county unless specifically
5| authorized in s. 212.055. Any general excise tax on sales
6| authorized pursuant to said section shall be adm nistered and
7| collected exclusively as provided in this section.
8 (2)(a) The tax inposed by the governing body of any
9| county authorized to so levy pursuant to s. 212.055 shall be a
10| discretionary surtax on all transactions occurring in the
11| county which transactions are subject to the state tax i nposed
12| on sales, use, services, rentals, adm ssions, and other
13| transactions by this chapter and comuni cati ons services as
14| defined for purposes of chapter 202. The surtax, if |evied,
15| shall be conputed as the applicable rate or rates authorized
16| pursuant to s. 212.055 tinmes the anount of taxable sales and
17| taxabl e purchases representing such transactions. |[|f the
18| surtax is levied on the sale of an item of tangi ble persona
19| property or on the sale of a service, the surtax shall be
20| conputed by nmultiplying the rate inmposed by the county within
21| which the sale occurs by the amobunt of the taxable sale. The
22| sale of an item of tangi ble personal property or the sale of a
23| service is not subject to the surtax if the property, the
24| service, or the tangible personal property representing the
25| service is delivered within a county that does not inpose a
26| discretionary sal es surtax.
27 (b) However:
28 1. The sal es amount above $5,000 on any item of
29| tangi bl e personal property which is a notor vehicle, aircraft,
30| boat, nodul ar home, manufactured hone, or nobile hone shal
31| not be subject to the surtax. Hewever—echarges—for—prepaid

16
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for SB 56
593-1111-05

1| eatHnrg—arrangerentss—as—defnred+ns—212 085(H{e}t—-a—+—shatt
2| be——subjeet—tothesurtax— For purposes of adnministering the

3| $5,000 limtati on epr—an—itemoftangible personal—preperty, |if
4| two or nore of these taxable itens of tangible persona

5| property are sold to the sane purchaser at the sanme tinme and,
6| under generally accepted business practice or industry

7| standards or usage, are nornmally sold in bulk or are itens

8| that, when assenbl ed, conprise a working unit or part of a

9| working unit, such itens nust be considered a single itemfor
10| purposes of the $5,000 limtation when supported by a charge
11| ticket, sales slip, invoice, or other tangible evidence of a
12| single sale or rental

13 2. In the case of utility services covering a period
14| starting before and ending after the effective date of the

15| surtax, the rate applies as follows:

16 a. |In the case of a rate adoption or increase, the new
17| rate applies to the first billing period starting on or after
18| the effective date of the surtax or increase.

19 b. In the case of a rate decrease or ternination, the
20| new rate applies to bills rendered on or after the effective
21| date of the rate change. biHHedoen-oer—aftertheeffectivedate
22 | ef—any——suveh—surtac—the—entireamunt—of the chargefor

23| wtHty——serviees—shal—be subjeettothe surtax—tnthecase
24 | ef—utitHty——services—biHedafterthetastdaythe surtax—is—in
25| efHfeet—the—-entire—arount—ofthe charge—onsatditers—shalt-

26 | ret—besubjeect—tothe surtax—

27

28| "Utility service," as used in this section, does not include
29| any comuni cations services as defined in chapter 202.

30 3. In the case of witten contracts which are signed
31| prior to the effective date of any such surtax for the

17
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construction of inprovenents to real property or for
renodel i ng of existing structures, the surtax shall be paid by
the contractor responsible for the perfornmance of the
contract. However, the contractor may apply for one refund of
any such surtax paid on materials necessary for the conpletion
of the contract. Any application for refund shall be made no
later than 15 nonths following initial inposition of the
surtax in that county. The application for refund shall be in
the manner prescribed by the departnent by rule. A conplete
application shall include proof of the witten contract and of
payment of the surtax. The application shall contain a sworn
statement, signed by the applicant or its representative,
attesting to the validity of the application. The departnent
shall, within 30 days after approval of a conplete
application, certify to the county information necessary for

i ssuance of a refund to the applicant. Counties are hereby
authorized to issue refunds for this purpose and shall set
aside fromthe proceeds of the surtax a sumsufficient to pay
any refund awfully due. Any person who fraudul ently obtains
or attenpts to obtain a refund pursuant to this subparagraph
in addition to being liable for repaynent of any refund
fraudul ently obtained plus a mandatory penalty of 100 percent
of the refund, is guilty of a felony of the third degree,

puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

4. In the case of any vessel, railroad, or notor
vehicle conmmon carrier entitled to partial exenption fromtax
i nposed under this chapter pursuant to s. 212.08(4), (8), or
(9), the basis for inposition of surtax shall be the sane as
provided in s. 212.08 and the ratio shall be applied each
month to total purchases in this state of property qualified

18
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for proration which is delivered or sold in the taxing county
to establish the portion used and consuned in intracounty
nmovenment and subject to surtax.

(3) Except as otherwi se provided in this section, a

surtax applies to a retail sale, lease, or rental of tangible

personal property, a digital good, or a service when, under s.

212.06(3), the transaction occurs in a county that inposes a

surtax under s. 212.055.

(43> To determ ne whether a transaction occurs in a

county inposing a surtax, the follow ng provisions apply Fe+
: . o . I I
have—eecetfred—in—a——courty—irpoesirg—thesurtax—when:

(a)d=~ The retail sale of a nodular or manufactured

honme, not including a nobile hone, occurs in the county to
whi ch the house is delivered. Fhe—sale+tnetudes—an+temof

(b)2— The retail sale, excluding a | ease or rental, of

any notor vehicle that does not qualify as transportation

equi pnent, as defined in s. 212.06(3)(q)., or the retail sale

of a Fhesaleofany—rmetor—vehiele—or nobile hone of a class
or type that whieh is required to be registered in this state

or in any other state occurs shalH—bedeeredtohavre—oeceur+red

erby in the county identified fromas the residentia

restdenece address of the purchaser on the registration or
title docunent for the sueh property.
19
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(c) A lease or rental of real property occurs in the

county in which the real property is |ocated.

(d) A transient rental transaction occurs in the

county in which the rental property is |ocated.
(e)fb)> Admission charged for an event occurs Fhe—event

for—which—an—-adm-sston—+ts—echarged+s—+toeeated in the county in
which the event is held.

(f) A transaction nade from a coin-operated anusenent

or_vendi ng machi ne occurs in the county in which the nmachine

is |located.

(d)  An original order to sell tangible persona

property taken by a florist occurs in the county in which the

florist taking the order is |ocated.

(e} : - . . I
courty—

(hYfeh1. The retail sale, excluding the |lease or

rental, of any aircraft that does not gqualify as

transportation equipnment, as defined in s. 212.06(3)(q). or of

any boat of a class or type that is required to be reqgistered,

licensed, titled, or docunented in this state or by the United

States Governnent _occurs in the county to which the aircraft

or _boat is delivered.

2. The use user of any aircraft or boat of a class or
type that whieh is required to be registered, licensed,
titled, or docunented in this state or by the United States
Governnment inported into the county for use, consunption
distribution, or storage to be used or consumed occurs in the

county in which the user is |ocated iHa—the—-ecounrty.

3.2— However, it shall be presunmed that such itens

used outside the taxing county for 6 nonths or |onger before

20
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being inported into the county were not purchased for use in
the county, except as provided in s. 212.06(8)(b).

4.3— This paragraph does not apply to the use or
consunption of itenms upon which a |ike tax of equal or greater
anount has been lawfully inposed and paid outside the county.

(i)€ey The purchase purehaser of any nmotor vehicle or
nmobi | e hone of a class or type that whieh is required to be
registered in this state occurs in the county identified from
the residential address of the purchaser is—a—+esidenpt—of—the

be—+efteeted on the registrati on docunment for the sueh

property.
()1, The use, consunption, distribution, or

storage of a Aay notor vehicle or nobile hone of a class or

type that whieh is required to be registered in this state and
that is inported fromanother state occurs in the county to

which it is inported ihrte—thetaxinrg—ecounrtybyauser—Fresiding

2. However, it shall be presuned that such itens used
outside the taxing county for 6 nonths or |onger before being
imported into the county were not purchased for use in the
county.

PR : : I L
tocated—inthe——counrty—

21
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(k) A transaction occurs in a taxing county when

the deal er owing a use tax on purchases or |eases is |ocated

in the county.

Ealg.bepe S6hRa pepetyls eeated.ltle eeHlEy,
Arotwi-thstandi-ng—any—other—prowvisieon—of—this—seetion—

(5)4(a) The departnent shall adm nister, collect,
and enforce the tax authorized under s. 212.055 pursuant to
the sane procedures used in the admnistration, collection,
and enforcenent of the general state sales tax inposed under
the provisions of this chapter, except as provided in this
section. The provisions of this chapter regarding interest
and penalties on delinquent taxes shall apply to the surtax.
Di scretionary sal es surtaxes shall not be included in the
conputation of estimated taxes pursuant to s. 212.11.
Not wi t hst andi ng any ot her provision of |aw, a dealer need not
separately state the anpunt of the surtax on the charge
ticket, sales slip, invoice, or other tangi ble evidence of
sale. For the purposes of this section and s. 212.055, the
"proceeds" of any surtax nmeans all funds collected and

22
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1| received by the departnment pursuant to a specific

2| authorization and | evy under s. 212.055, including any

3| interest and penalties on delinquent surtaxes.

4 (b) The proceeds of a discretionary sales surtax

5| collected by the selling dealer located in a county which

6| i nmposes the surtax shall be returned, |ess the cost of

7| administration, to the county where the selling dealer is

8| located. The proceeds shall be transferred to the

9| Discretionary Sales Surtax Clearing Trust Fund. A separate

10| account shall be established in such trust fund for each

11| county inposing a discretionary surtax. The anmpount deducted
12| for the costs of administration shall not exceed 3 percent of
13| the total revenue generated for all counties |levying a surtax
14| authorized in s. 212.055. The anopunt deducted for the costs
15| of adm nistration shall be used only for those costs which are
16| solely and directly attributable to the surtax. The tota

17| cost of administration shall be prorated anong those counties
18| levying the surtax on the basis of the anpunt collected for a
19| particular county to the total anount collected for al

20| counties. No later than March 1 of each year, the departnent
21| shall submt a witten report which details the expenses and
22| ampunts deducted for the costs of adnministration to the

23| President of the Senate, the Speaker of the House of

24| Representatives, and the governing authority of each county
25| levying a surtax. The departnment shall distribute the noneys
26| in the trust fund each nonth to the appropriate counties,

27| unl ess otherw se provided in s. 212.055.

28 (c)l. Any dealer located in a county that does not

29| inpose a discretionary sales surtax but who collects the

30| surtax due to sales of tangi ble personal property or services
31| delivered outside the county shall remt nonthly the proceeds

23
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of the surtax to the departnment to be deposited into an
account in the Discretionary Sales Surtax Cl earing Trust Fund
which is separate fromthe county surtax collection accounts.
The departnent shall distribute funds in this account using a
distribution factor determ ned for each county that levies a
surtax and multiplied by the amount of funds in the account
and avail able for distribution. The distribution factor for
each county equal s the product of:

a. The county's latest official population determ ned
pursuant to s. 186.901

b. The county's rate of surtax; and

c. The nunber of nonths the county has |evied a surtax

during the nost recent distribution period;

di vided by the sumof all such products of the counties
| evying the surtax during the nopst recent distribution period.
2. The departnment shall conpute distribution factors
for eligible counties once each quarter and rmake appropriate
quarterly distributions.
3. Acounty that fails to tinely provide the
informati on required by this section to the departnent
aut horizes the departnment, by such action, to use the best
informati on available to it in distributing surtax revenues to
the county. If this information is unavailable to the
departnment, the departnent nmay partially or entirely
disqualify the county fromreceiving surtax revenues under
this paragraph. A county that fails to provide tinely
informati on waives its right to challenge the department's
deternmination of the county's share, if any, of revenues

provi ded under this paragraph.

24
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1 55—Neo—diseretienrary—sales—Ssurtax—er—herease—ofr

2| deerease—intherate—-ofanydiseretionarysales—surtax—shal-
3| take—effect—onadateotherthanJanvary—31— No—diseretionary
4| sales—surtax——shaH—termnate—on—a—dayetherthanbPecerber—31—
5 (6) The governing body of any county |levying a

6| discretionary sales surtax shall enact an ordi nance | evying

7| the surtax in accordance with the procedures described in s.
8| 125.66(2).

9 (7)(a) Any adoption, repeal, or rate change of the

10| surtax by the governing body of any county levying a

11| discretionary sales surtax or the school board of any county
12| levying the school capital outlay surtax authorized by s.

13| 212.055(6) is effective on April 1. A county or school board
14| adopting, repealing, or changing the rate of such tax shal

15| notify the departnent within 10 days after final adoption by
16| ordi nance or referendum of an adoption, repeal iwposition-

17| termnatioenr, or rate change of the surtax, but no later than
18| Novenber 16 immediately preceding such April 1 Nevewnber—16

19| prior—totheeffeetive—date. The notice nmust specify the tine
20| period during which the surtax will be in effect and the rate
21| and nust include a copy of the ordi nance and such other

22| information as the departnment requires by rule. Failure to

23| tinmely provide such notification to the departnment shal

24| result in the delay of the effective date for a period of 1
25| year.

26 (b) In addition to the notification required by

27| paragraph (a), the governing body of any county proposing to
28| levy a discretionary sales surtax or the school board of any
29| county proposing to |levy the school capital outlay surtax

30| authorized by s. 212.055(6) shall notify the departnent by

31| October 1 if the referendum or consideration of the ordinance

25
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that would result in inposition, termnation, or rate change
of the surtax is scheduled to occur on or after Cctober 1 of
that year. Failure to tinmely provide such notification to the
departnment shall result in the delay of the effective date for
a period of 1 year.

(c) The department shall provide notice of the

adoption, repeal, or change to affected sellers by Decenber 1

imedi ately preceding the April 1 effective date.

(d) Notwithstanding any ordi hance provision to the

contrary regarding the term nation date of a surtax, a surtax

nmay be terminated only on an April 1st. A surtax inposed

bef ore January 1, 2006, for which an ordi nance provi des a

different ternination date shall term nate on the April 1st

followi ng the term nation date established in the ordinance.

(8 Wth respect to any notor vehicle or nobile hone
of a class or type which is required to be registered in this
state, the tax due on a transaction occurring in the taxing
county as herein provided shall be collected fromthe
purchaser or user incident to the titling and registration of
such property, irrespective of whether such titling or
regi stration occurs in the taxing county.

(9) For the purpose of the state providing and

mai ntai ni ng a dat abase of all sales and use tax rates for al

local taxing jurisdictions in accordance with the Streanlined

Sal es and Use Tax Agreenent under s. 213.256, s. 202.22(2)

applies.
(a) A seller or certified service provider who

collects and renmits the state and | ocal tax inposed by this

chapter shall be held harnmless fromtax, interest, and

penalties due solely as a result of relying on erroneous data

on tax rates, boundaries, or taxing jurisdiction assignnents
26

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for SB 56
593-1111-05

provided by the state if the seller or certified service

provi der _exercises due diligence in applying one or nore of

the followi ng nethods for determ ning the taxing jurisdiction

and tax rate for a transaction:

1. Enploying an el ectroni c _database provided by the

departnent under s. 202.22(2): or

2. Enploying a database that has been approved by the

governing board and was devel oped by a seller or certified

© 00 N O 0o b~ W N B

service provider.

10 (b) 1f a seller or certified service provider does not

11| use one of the nethods specified in paragraph (a)., the seller

12| or_certified service provider may be held |iable to the

13| departnent for tax, interest, and penalties that are due for

14| charging and collecting the incorrect ampunt of tax.

15 Section 8. Present subsections (3) through (16) of

16| section 212.06, Florida Statutes, are renunbered as

17| subsections (4) through (17), respectively, a new subsection
18| (3) is added to that section, and present subsection (3) of

19| that section is amended to read:

20 212.06 Sales, storage, use tax; collectible from

21| dealers; "dealer" defined; dealers to collect from purchasers;
22| legislative intent as to scope of tax.--

23 (3) This subsection nust be used to determ ne the

24| location where a transaction occurs for purposes of applyving

25| the tax inposed by this chapter

26 (a) For purposes of this subsection, the terns

27 |"receive" and "receipt" nmean:

28 1. Taking possession of tangible personal property:;
29 2. Mdking first use of services; or
30 3. Taking possession or making first use of digita

31| goods., whichever occurs first.

27
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The terns _do not include possession by a shipping conpany on

behal f of the purchaser

(b) For purposes of this subsection, the term

product" neans tangible personal property, a digital good, or

a_service

(c) This section does not apply to the sales or use

taxes | evied on:

1. The retail sale or transfer of a boat, nodul ar

home, manufactured hone, or npobile hone.

2. The retail sale, excluding a lease or rental, of a

mot or_vehicle or aircraft that does not qualify as

transportation equipnent, as defined in paragraph (d). The

| ease or rental of these itens shall be deened to have

occurred in accordance with paragraph (f).

3. The retail sale of tangible personal property by a

florist.

Such retail sales are deened to take place at the | ocation

determi ned under s. 212.054(4).

(d) The retail sale of a product, excluding a | ease or

rental, shall be deened to take place:

1. Wien the product is received by the purchaser at a

busi ness location of the seller, at that business |ocation

2. \When the product is not received by the purchaser

at_a business |location of the seller, at the |ocation where

receipt by the purchaser, or the purchaser's donee, designated

as such by the purchaser, occurs, including the |ocation

indicated by instructions for delivery to the purchaser or

donee, known to the seller

28
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3. Wen subparagraphs 1. and 2. do not apply., at the

|l ocation indicated by an address for the purchaser which is

avai l able fromthe business records of the seller which are

mai ntained in the ordinary course of the seller's business,

when use of this address does not constitute bad faith.

4. \Wen subparagraphs 1., 2., and 3. do not apply, at

the location indicated by an address for the purchaser

obt ai ned during the consunmation of the sale, including the

address of a purchaser's paynent instrunent, if no other

address is avail able, when use of this address does not

constitute bad faith.

5. Wen subparagraphs 1., 2., 3., and 4. do not apply,

including when the seller is without sufficient information to

apply the previous paragraphs, the address from which tangible

personal property was shipped, fromwhich the digital good or

the conputer software delivered electronically was first

avail able for transnission by the seller, or fromwhich the

service was provided, disregarding any location that nerely

provided the digital transfer of the product sold.

(e) The lease or rental of tangible personal property,

other than property identified in paragraphs (f) and (d).

shal|l be deened to have occurred as follows:

1. For a lease or rental that requires recurring

periodic paynents, the first periodic paynment is deened to

take place in accordance with paragraph (d)., notw thstanding

the exclusion of |ease or rental in paragraph (d). Subsequent

periodic paynents are deened to have occurred at the primary

property |l ocation for each period covered by the paynent. The

primary property location is deternined by an address for the

property provided by the | essee which is available to the

| essor fromits records maintained in the ordinary course of
29
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busi ness, when use of this address does not constitute bad

faith. The property location is not altered by intermttent

use of the property at different |ocations, such as use of

busi ness property that acconpani es enpl oyees on business trips

and service calls.

2. For a lease or rental that does not require

recurring periodic paynents, the paynent is deened to take

place in accordance with paragraph (d), notw thstanding the

exclusion of a |lease or rental in paragraph (d).

3. This paragraph does not affect the inposition or

conputation of sales or use tax on |leases or rentals based on

a lunmp sum or _accel erated basis or on the acquisition of

property for |ease.

(f) The lease or rental of a npbtor vehicle or aircraft

that does not qualify as transportation equipnent, as defined

in paragraph (qg). shall be sourced as follows:

1. For a lease or rental that requires recurring

periodi c paynents, each periodic paynent is deened to take

place at the primary property |location. The prinmary property

|l ocation shall be determ ned by an address for the property

provided by the | essee which is available to the | essor from

its records nmamintained in the ordinary course of business,

when use of this address does not constitute bad faith. This

location may not be altered by intermittent use at different

| ocati ons.

2. For a lease or rental that does not require

recurring periodic paynents, the paynent is deened to take

place in accordance with paragraph (d), notw thstanding the

exclusion of a |lease or rental in paragraph (d).

3. This paragraph does not affect the inposition or

conputation of sales or use tax on |leases or rentals based on
30
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a lump sum or _accel erated basis or on the acquisition of

property for |ease.

(d) The retail sale, including | ease or rental, of

transportati on equi pnent shall be deened to take place in

accordance with paragraph (d), notwi thstanding the exclusion

of a lease or rental in paragraph (d). The term

transportation equi pnent" neans:

1. loconmptives and rail cars that are used for the

carriage of persons or property in interstate commerce;

2. Trucks and truck tractors with a G oss Vehicle

Wei ght Rating (GVWR) of 10,001 pounds or greater, trailers,

sem trailers, or passenger buses that are reqgistered through

the International Registration Plan and operated under

authority of a carrier authorized and certificated by the

United States Departnent of Transportation or another federa

authority to engage in the carriage of persons or property in

interstate commerce

3. Aircraft that are operated by air carriers

aut hori zed and certificated by the United States Departnent of

Transportation or another federal or a foreign authority to

engage in the carriage of persons or property in interstate or

foreign conmerce; or

4. Containers designed for use on _and conponent parts

attached or secured on the itens set forth in subparagraphs 1
through 3.

(4) £3yfa)> Except as provided in paragraphs (a) and
paragraph (b), every dealer making retail sales, whether

within or outside the state, of tangi ble personal property for

distribution, storage, or use or other consunption, in this
state, shall, at the tinme of making sales, collect the tax
i mposed by this chapter fromthe purchaser

31
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1 (a) Notwi thstanding subsection (3), a business

2| purchaser that is not a holder of a direct-pay permt and that
3| knows at the tinme of purchase of a digital good, conputer

4| software delivered electronically, or a service that the

5| digital good, conputer software delivered electronically, or

6| service will be concurrently available for use in nore than

7| one jurisdiction shall deliver to the dealer a multiple points
8| of use exenption form (MPU exenption form at the tinme of

9| purchase

10 1. Upon receipt of the MPU exenption form the seller
11| is relieved of all obligation to collect, pay, or renit the
12| applicable tax, and the purchaser is obligated to collect,

13| pay, or renit the applicable tax on a direct-pay basis.

14 2. A purchaser delivering the MPU exenption form may
15| use any reasonable, but consistent and uniform nethod of

16| apportionnment which is supported by the purchaser's business
17| records as they exist at the tinme of the consunmation of the
18| sale.

19 3. The MPU exenption formrenmains in effect for al
20| future sales by the seller to the purchaser, except as to the
21| subsequent sale's specific apportionnment that is governed by
22| the principle of subparagraph 2. and the facts existing at the
23| time of the sale, until the MPU exenption formis revoked in
24| witing.
25 4. A holder of a direct-pay pernmit is not required to
26| deliver an MPU exenption formto the seller. A direct-pay
27| permitholder shall follow the provisions of subparagraph 2. in
28| apportioning the tax due on a digital good or a service that
29| will be concurrently available for use in nore than one
30| jurisdiction.
31
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(b)1l. Notwithstanding subsection (3), a purchaser of

direct mail which is not a holder of a direct-pay permt shal

provide to the seller in conjunction with the purchase a

direct mail formor infornmation to show the jurisdictions to

which the direct nmail is delivered to recipients. Upon receipt

of the direct mail form the seller is relieved of al

obligations to collect, pay, or remt the applicable tax, and

the purchaser is obligated to pay or renit the applicable tax

on a direct-pay basis. A direct mail formremins in effect

for all future sales of direct nmmil by the seller to the

purchaser until it is revoked in witing.

2. Upon receipt of information fromthe purchaser

showi ng the jurisdictions to which the direct mail is

delivered to recipients, the seller shall collect the tax

according to the delivery infornmation provided by the

purchaser. In the absence of bad faith, the seller is relieved

of any further obligation to collect tax on any transaction

for which the seller has collected tax pursuant to the

delivery information provided by the purchaser

3. If the purchaser of direct nmnil does not have a

direct-pay pernit and does not provide the seller with a

direct mail formor delivery information as required by

subparagraph 1., the seller shall collect the tax according to

subparagraph (3)(d)5. This paragraph does not limt a

purchaser's obligation for sales or use tax to any state to

which the direct nmail is delivered.

4. 1f a purchaser of direct mail provides the seller

with docunentation of direct-pay authority, the purchaser is

not required to provide a direct mail formor delivery

information to the seller. Apurchaser—eof printedraterials

ity . | .
33
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18| suifieient—for—purpeses—ofrebuttingthe presurption——created
19| herein—

20 5.2~ The Department of Revenue is authorized to adopt
21| rules and forms to inplenent the provisions of this paragraph.
22 Section 9. Subsections (1), (2), and (3) of section
23| 212.08, Florida Statutes, are anended to read:

24 212.08 sSales, rental, use, consunption, distribution
25| and storage tax; specified exenptions.--The sale at retail

N
»

the rental, the use, the consunption, the distribution, and

N
~

the storage to be used or consuned in this state of the

N
(o]

foll owing are hereby specifically exenpt fromthe tax inposed

N
©

by this chapter.
(1) EXEMPTI ONS; GENERAL GRCCERI ES. - -

w W
= O
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(a) Food and food ingredients preduets for human

consunption are exenpt fromthe tax inposed by this chapter

(b) For the purpose of this chapter, as used in this
subsection, the term"food and food ingredi ents preduets”

nmeans substances, whether in liquid, concentrated, solid,

frozen, dried, or dehydrated form which are sold for

ingestion or chewi ng by humans and are consuned for their
taste or nutritional value edible—ecompdities—whether

are—generalr—regarded—as—feed. This includes, but is not

limted to, all of the follow ng:

1.3~ Bakery products sold by bakeries, pastry shops,

or like establishnments, if sold without eating utensils.

Bakery products for purposes of this subsection include bread,

rolls, buns, biscuits, bagels, croissants, pastries,

doughnuts, dani sh, cakes, tortes, pies, tarts, muffins, bars,

cookies, and tortillas that—deo—net—have—eatingfactHties.

2. Dietary supplenents. The term "dietary suppl enents"

neans any product, other than tobacco, intended to suppl ement
35
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the diet which contains one or nore of the follow ng dietary

ingredients: a vitamin; a mneral; an herb or other botanical

an_amino acid; a dietary substance for use by humans to

supplenent the diet by increasing the total dietary intake; or

a _concentrate, netabolite, constituent, extract, or

conbi nati on of any ingredient described in this subparagraph

which is intended for ingestion in tablet, capsule, powder,

softgel, gelcap, or liquid formor, if not intended for

ingestion in such a form is not represented as conventiona

food and is not represented for use as a sole itemof a neal

or of the diet, and which is required to be |abeled as a

dietary supplenent, identifiable by the "supplenental facts"

box found on the label and as required pursuant to 21 C. F. R

s. 101. 36.

(c) The exenption provided by this subsection does not

apply:

36
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1 4— Fosandwches—soldreadyfor—imrediate—consurption
2| ereor—offthe selHer—s premses—

3 5—Vhenthe foodproducts—are soldready for—imrediate
4 . o , . . .

5| teo—an—adm-ssion—-echarge—

6 1.6~ Wen the food and food ingredients preduets are
7| sold as het prepared food preduets. As used in this

8| subparagraph, the term "prepared food" neans food sold in a

9| heated state or heated by the seller; two or nore food

10| ingredients nixed or conbined by the seller for sale as a

11| single item or food sold with eating utensils provided by the
12| seller, including plates, knives, forks, spoons, glasses,

13| cups, napkins, or straws. A plate does not include a container
14| or packaging used to transport the food. Prepared food does

15| not include food that is only cut, repackaged, or pasteurized
16| by the seller and eqgs, fish, neat, poultry, and foods

17| containing these raw animal foods requiring cooking by the

18| consuner as recommended by the Food and Drug Administration in
19| chapter 3, part 401.11 of its food code so as to prevent
20| food-borne illnesses. Prepared food, for purposes of this
21| subparagraph, includes sandw ches sold for imediate
22| consunption and a conbination of hot and cold food itenms or
23| conponents where a single price has been established for the
24| conbination and the food products are sold in such
25| combination, such as a neal; a specialty dish or serving; a
26| sandwi ch or pizza; an ice cream cone, sundae, or banana split;
27| or food sold in an unheated state by weight or volune as a
28| single item including cold conponents or side itens.
29 2.7+ To soft drinks—weh+netude—but—are—not
30| Htedto—any—nonalcoheliebeverage—ahy—preparati-onr—or
31 - R
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setd—+r—eanrs—oer+—stmtar—econrtarnrers. The term "soft drinks"

neans nonal coholic beverages that contain natural or

artificial sweeteners. Soft drinks do not include beverages

that contain mlk or mlk products, soy, rice, or simlar mlk

substitutes, or greater than 50 percent of vegetable or fruit

juice by volune.

3.46— \When the food and food ingredients preduets are

sol d through a vendi ng machi ne—pusheart—noetor—vehi-cle—or
ary—ether—formof—vehieclte.

4.4+~ To candy and any simlar product regarded as
candy or confecti on—based—oen—its—normal—use—as—indicatedeon
the—tabel—er—advertisinrg—thereef. The term "candy" neans a

preparation of sugar, honey, or other natural or artificia

sweet eners in conbination with chocolate, fruits, nuts, or

other inagredients or flavorings in the formof bars, drops, or

pi eces. Candy does not include any preparation that contains

flour and does not require refrigeration.

5. To tobacco.

38
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(d)€ey1. Food or drinks not exenpt under paragraphs
(a), (b), and (c)—and—{d> shall be exenpt, notwi thstandi ng
t hose paragraphs, when purchased with food coupons or Specia
Suppl enrent al Food Program for Wnen, Infants, and Children
vouchers issued under authority of federal |aw.

2. This paragraph is effective only while federal |aw
prohibits a state's participation in the federal food coupon
program or Special Suppl enmental Food Program for Wnen,
Infants, and Children if there is an official determ nation
that state or local sales taxes are collected within that
state on purchases of food or drinks with such coupons.

3. This paragraph does shat+ not apply to any food or
dri nks on which federal |aw pernmits shalH—permt sal es taxes
Wi t hout penalty, such as term nation of the state's
partici pation.

(e) Dietary supplenents that are sold as prepared food

are not exenpt.
(2) EXEMPTIONS; MEDI CAL. - -
(a) There shall be exenpt fromthe tax inposed by this

chapter ;.

1. Any drug;

2. Durable medical equipnent, nobility enhancing
equi pment, or prosthetic device anry—redical—produects—and
supptes—oer—redietne di spensed according to an individua
prescription or prescriptions witten—byapreseriber
adtherized—by—taw-to—preseriberedicthral—drugs,

Hypoder mi ¢ needl es; hypederme—syringes—

3
4. Chemi cal conpounds and test kits used for the

di agnosi s or treatnent of huwan disease, illness, or injury

and i ntended for one-tine use;
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1 5. Over-the-counter drugs ard—eermrer—heusechold

5 "y g I W :

3 ; ; ;

4| ef—iHnress—or—disease—inr—hurar—berngs, but not including
5| groom ng and hygi ene products;

6 6. Bandai ds, gauze, bandages, adhesive tape

7 7 Hearing aids;

8 8. Dental prosthesis; or

9 9 Funeral s.

10

11| Funeral directors shall pay tax on all tangible persona
12| property used by themin their business. eesweties—or—toiet

21 ; ; ; ;

22 | prosthetie—and—orthopedic—apptances—andfunrerals— In

23| addition, any itemnms intended for one-tinme use which transfer
24| essential optical characteristics to contact |enses are shat-
25| be exenpt fromthe tax inposed by this chapter; however, this
26| exenption applies shaH—appty only after $100, 000 of the tax
27| inposed by this chapter on such itens has been paid in any

28| cal endar year by a taxpayer who clains the exenption in such
29| year. Funeral—directors——shatH—paytac—on—at—tangible personal
30| preperty—used—bythemintheir—business—

31 (b) For the purposes of this subsection, the term

41
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1. "Drug" nmeans a conpound, substance, or preparation

and any conponent of a conpound, substance, or preparation

other than food and food ingredients, dietary supplenents, and

al coholic beverages, which is:

a. Recognized in the official United States

Phar macopoeia, official Honmeopathic Pharnmacopoeia of the

United States, or official National Formulary, or the

suppl enent _to any of them

b. Intended for use in the diagnosis, cure,

mtigation, treatnment, or prevention of disease; or

C. Intended to affect the structure or any function of
the body.
2.  "Durable nedical equipnment" nmeans equi pment,

including repair and replacement parts to such equi pment, but

excluding nobility-enhancing equi pnent, which can withstand

repeated use, is primarily and customarily used to serve a

nedi cal purpose, generally is not useful to a person in the

absence of illness or injury, and is not worn on or _in the
body.
3. "Mbility-enhancing equipnent" nmeans equi pnent,

including repair _and replacement parts to such equi pment, but

excl udi ng durabl e nedi cal _equi pnent, which

a. |Is primarily and customarily used to provide or

increase the ability to nove from one place to another and

which is appropriate for use either in a hone or a notor

vehicl e;

b. 1Is not generally used by persons with nornal

nobility; and

c. Does not include any notor vehicle or any equi pnent

on a notor vehicle normally provided by a notor vehicle

manuf act urer.

42
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1 4. "Prosthetic device" nmeans a replacenent,
2| corrective, or supportive device, including repair or
3| replacenent parts to such equipnent, other than a hearing aid
4| or a dental prosthesis, which is worn on or in the body to:
5 a. Artificially replace a mssing portion of the body;
6 b. Prevent or correct physical defornmity or
7| mal function; or
8 c. Support a weak or deformed portion of the body.
9 5. "Grooning and hygi ene products” nean soaps and
10| cleaning solutions, shanpoo, toothpaste, nouthwash,
11| antiperspirants, and suntan |otions and screens, regardless of
12| whether the itenms neet the definition of an over-the-counter
13| drug.
14 6. "Over-the-counter drug" means a drug the packagi ng
15| for which contains a label that identifies the product as a
16| drug as required by 21 CF. R s. 201.66. The over-the-counter
17| drug label includes a drug facts panel or a statement of the
18| active ingredients, with a |list of those ingredients contained
19| in the conpound, substance, or preparation. “Presthetiec—and
20 - ; ;
21| deviece—or—egquiprent—usedtoreplace—orsubstitute for——any
22 | mssingpart—efthe body—to—aleviatethewalfunrction—of—any
23| part—ef—the body—orto—assist—anydisabledpersontnteading
24| a—nerral—tfe by factHtatingsueh—person—s—mpbiHty—Sueh
25 — ; ee; i
26 | aecordingto—anindividual—preseription—or—preseriptions
27 | wtten—by—aphysieiantiecensed—under—chapter—458—~chapter
28 ; ; ; ; i
29| at+Hist—preseribed—and—approved—bythe Pepartrent—ofHealth—
30| whieh—t+st——shalH—beeertifiedtothe Pepartrent—efRevenue
31
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 7.4~ "Prescription" neans an order, formula, or recipe
17| issued in any formof oral, witten, electronic, or other

18| neans of transmission by a duly licensed practitioner

19| authorized by chapter 458, chapter 459, chapter 460, chapter
20| 461, or chapter 466. The term also includes an orally
21| transmitted order by the lawfully designated agent of such
22| practitioner. The termalso includes an order witten or
23| transmitted by a practitioner licensed to practice in a
24| jurisdiction other than this state, but only if the pharnmaci st
25| called upon to dispense the order determines, in the exercise
26| of his or her professional judgnent, that the order is valid
27| and necessary for the treatnment of a chronic or recurrent
28| illness. ineludes—any—order—for—drugs—er—nedicinal—supptes
29
30
31
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(c) Chlorine is shalHt not be exenpt fromthe tax

iy
(e}

i rposed by this chapter when used for the treatnment of water

=
~

in swimm ng pools.
tH—tithotripters—are—exenrpt—
(d) > Human organs are exenpt.
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(e Parts, special attachnents, special lettering,

and other like itens that are added to or attached to tangible
personal property so that a handi capped person can use them
are exenpt when such itens are purchased by a person pursuant
to an individual prescription.

(f)Ha This subsection shall be strictly construed and
enf or ced.

(3) EXEMPTI ONS—PARH-AL; CERTAI N FARM

EQUI PMENT. - - There shall be exenpt fromthe tax inposed by this
chapter taxableatthe rateof 25 pereent the sale, rental

| ease, use, consunption, or storage for use in this state of

sel f-propel | ed, power-drawn, or power-driven farm equi pment
used exclusively on a farmor in a forest in the agricultura
production of crops or products as produced by those
agricultural industries included in s. 570.02(1), or for fire
prevention and suppression work with respect to such crops or
products. Harvesting nay not be construed to include
processing activities. This exenption is not forfeited by
nmovi ng farm equi pnent between farns or forests. However, this
exenption shall not be allowed unless the purchaser, renter
or |l essee signs a certificate stating that the farm equi pnent
46
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1| is to be used exclusively on a farmor in a forest for

2| agricultural production or for fire prevention and

3| suppression, as required by this subsection. Possession by a
4| seller, lessor, or other dealer of a witten certification by
5| the purchaser, renter, or |lessee certifying the purchaser's,
6| renter's, or lessee's entitlenment to an exenption permtted by
7| this subsection relieves the seller fromthe responsibility of
8| collecting the tax on the nontaxable anmpbunts, and the

9| departnent shall |ook solely to the purchaser for recovery of
10| such tax if it determ nes that the purchaser was not entitled
11| to the exenption.

12 Section 10. Section 212.095, Florida Statutes, is

13| amended to read:

14 212.095 Refunds. --

15 (1) No exenption granted on a refund basis pursuant to
16| this chapter is authorized except as provided in this section
17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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(2)633r(a) When a sale is made to a person who cl ainms

to be entitled to a refund under this section, the seller
shal | make out a sales invoice, which shall contain the
foll owing information:

1. The name and busi ness address of the purchaser.

2. A description of the itemor services sold.

3. The date on which the purchase was nmade

4. The price and amount of tax paid for the item or
servi ces.

5. The nanme and pl ace of business of the seller at
whi ch the sal e was nade

6—Fhe—refundpermt—rurber—of—the purechaser—

(b) The sales invoice shall be retained by the
purchaser for attachnment to his or her application for a
refund, as a part thereof. No refund will be allowed unl ess
the seller has executed such an invoice and unl ess proof of
paynment of the taxes for which the refund is clainmed is

attached. The departnment may refuse to grant a refund if the

48
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invoice is inconplete and fails to contain the ful
information required in this subsection

(c) No person may execute a sales invoice, as
descri bed in paragraph (a), except a dealer duly registered
pursuant to this chapter, or an authorized agent thereof.

(3)4(a) No refund may be authorized unless a sworn
application therefor containing the information required in
this section is filed with the departnent not |ater than 30
days i mediately followi ng the quarter for which the refund is
claimed. When a claimis filed after such 30 days and a
justified excuse for late filing is presented to the
departnment and the | ast preceding claimwas filed on tineg,
such late filing may be accepted through 60 days follow ng the
quarter. No refund will be authorized unless the anpunt due
is for $5 or nore in any quarter and unless application is
made upon forns prescribed by the departnent.

(b) dCains shall be filed and paid for each cal endar
quarter. The departnent shall deduct a fee of $2 for each
claim which fee shall be deposited in the General Revenue
Fund.

(c) Refund application fornms shall include at a
m ni mum the follow ng information:

1. The name and address of the person claimng the
ref und.

2—Fhe—refundpermt—rurber—ofsuch—person—

2.3— The location at which the itens or services for
which a refund is clainmed are used.

3.4~ A description of each such itemor service and
t he purpose for which such itemor service was acquired.

4.5~ Copies of the sales invoices of itens or services
for which a refund is being clained.

49
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(4) 65> The right to receive any refund under the
provi sions of this section is not assignable, except to the
executor or admnistrator, or to the receiver, trustee in
bankruptcy, or assignee in an insolvency proceedi ng, of the
person entitled to the refund.

(5)€63(a) Each registered dealer shall, in accordance
with the requirements of the departnent, keep at his or her
princi pal place of business in this state or at the | ocation
where the sale is made a conplete record or duplicate sales
tickets of all itens or services sold by the regi stered deal er
for which a refund provided in this section my be cl ai ned,

whi ch records shall contain the information required in

par agr aph(2) (a) £3a>
(b) Every person applying for te—whem a refund permt
has—been—+ssued under this section shall, in accordance with

the requirenments of the departnent, keep at his or her
resi dence or principal place of business in this state a
record of each purchase for which a refund is clained,

i ncluding the information required in paragraph(2)(a){3a>
(c) The records required to be kept under this
subsection shall at all reasonabl e hours be subject to audit

or inspection by the departnment or by any person duly
authorized by it. Such records shall be preserved and may not
be destroyed until 3 years after the date the itemto which
they relate was sold or purchased.

(6) A~ Agents of the departnment are authorized to go
upon the prenises of any refund applicant permtholder, or
duly authorized agent thereof, to nmake an inspection to
ascertain any matter connected with the operation of this

section or the enforcenent hereof. However, no agent may enter
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1| the dwelling of any person wi thout the consent of the occupant
2| or authority froma court of conpetent jurisdiction.

3 (768> |If any taxes are refunded erroneously, the

4| department shall advise the payee by registered mail of the

5| erroneous refund. |If the payee fails to reinburse the state
6| within 15 days after the receipt of the letter, an action may
7| be instituted by the departnent agai nst such payee in the

8| circuit court, and the departnent shall recover fromthe payee
9| the amount of the erroneous refund plus a penalty of 25

10| percent.

11 (89 A Ne person nmy not shab-

12 (a) Knowi ngly make a false or fraudul ent statenent s
13| anr—appHeationfor—arefundpermt—or in an application for a
14| refund of any taxes under this section;

15 (b) Fraudulently obtain a refund of such taxes; or

16 (c) Knowingly aid or assist in making any such fal se
17| or fraudul ent statenent or claim

18 10— Fherefundpermt—ofanyperseon—who—violates—any
19

20

21

22

23

24

25 (9Y 6+ Refund perwits—and—+efund application forns

26| nmust shalk include instructions for deal ers and purchasers as
27| to the relevant requirenents of this section.

28 Section 11. Section 212.094, Florida Statutes, is

29| created to read:

30 212.094 Purchaser requests for refunds fromdealers. --
31
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1 (1) 1If a purchaser seeks a refund of or credit froma
2| dealer for a tax collected under this chapter by that dealer
3| the purchaser nust submit a witten request for the refund or
4| credit to the dealer in accordance with this section. The

5| request nmust contain all the informati on necessary for the

6| dealer to deternmine the validity of the purchaser's request.
7 (2) The purchaser may not take any other action

8| against the dealer with respect to the requested refund or

9| credit until the dealer has had 60 days following receipt of a
10| conpleted request in which to respond.

11 (3) This section does not change the |aw regarding

12| standing to claima refund.

13 Section 12. Section 212.12, Florida Statutes, is

14| anended to read:

15 212.12 Dealer's credit for collecting tax; penalties
16| for nonconpliance; powers of Departnment of Revenue in dealing
17| with delinquents; conmputing tax due brackets—appliecableteo

18| taxabletransaetiens; records required. --

19 (1) Notwithstandi ng any ot her provision of |aw and for
20| the purpose of conpensating persons granting |icenses for and
21| the lessors of real and personal property taxed hereunder, for
22| the purpose of conmpensating dealers in tangible persona
23| property, for the purpose of conpensating deal ers providing
24| comuni cation services and taxabl e services, for the purpose
25| of conpensating owners of places where adni ssions are
26| collected, and for the purpose of conpensating renmtters of
27| any taxes or fees reported on the same docunents utilized for
28| the sales and use tax, as conpensation for the keeping of
29| prescribed records, filing tinmely tax returns, and the proper
30| accounting and remitting of taxes by them such seller
31| person, lessor, dealer, owner, and remtter (except deal ers
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1| who nmake neil order sales) shall be allowed 2.5 percent of the
2| amount of the tax due and accounted for and renmitted to the

3| departnent, in the formof a deduction in submitting his or

4| her report and paying the amount due by himor her; the

5| departnent shall allow such deduction of 2.5 percent of the

6| amount of the tax to the person paying the sanme for renmitting
7| the tax and making of tax returns in the manner herein

8| provided, for paying the amount due to be paid by himor her

9| and as further conpensation to dealers in tangible persona

10| property for the keeping of prescribed records and for

11| collection of taxes and remtting the sane. However, if the
12| amount of the tax due and remtted to the department for the
13| reporting period exceeds $1,200, no allowance shall be allowed
14| for all anounts in excess of $1,200. The executive director of
15| the departnment is authorized to negotiate a collection

16| al |l owance, pursuant to rules pronul gated by the departnment,

17| with a dealer who nmakes mail order sales. The rules of the
18| departnment shall provide guidelines for establishing the

19| collection all owance based upon the dealer's estimted costs
20| of collecting the tax, the volunme and value of the dealer's
21| mail order sales to purchasers in this state, and the
22| administrative and |l egal costs and |ikelihood of achieving
23| collection of the tax absent the cooperation of the deal er
24| However, in no event shall the collection allowance negoti ated
25| by the executive director exceed 10 percent of the tax
26| remitted for a reporting period.
27 (a) The Departnment of Revenue may deny the collection
28| allowance if a taxpayer files an inconplete return or if the
29| required tax return or tax is delinquent at the tinme of
30| paynent.
31
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1. An "inconplete return" is, for purposes of this
chapter, a return which is lacking such uniformty,
conpl eteness, and arrangenent that the physical handling,
verification, review of the return, or determ nation of other
taxes and fees reported on the return may not be readily
acconpl i shed.

2. The departnent shall adopt rules requiring such
information as it may deem necessary to ensure that the tax
| evi ed hereunder is properly collected, reviewed, conpil ed,
reported, and enforced, including, but not limted to: the
anount of gross sales; the anpunt of taxable sales; the anpunt
of tax collected or due; the anpbunt of |awful refunds,
deductions, or credits claimed; the anmount clainmed as the
dealer's collection allowance; the anpunt of penalty and
interest; the anpunt due with the return; and such other
i nformati on as the Departnment of Revenue may specify. The
departnent shall require that transient rentals and
agricultural equi pnent transactions be separately shown. Sal es
made through vendi ng nmachi nes as defined in s. 212.0515 nust
be separately shown on the return. Sales made through
coi n-operated amusenment nachi nes as defined by s. 212.02 and
t he nunber of nachines operated nust be separately shown on
the return or on a formprescri bed by the departnent. If a
separate formis required, the sane penalties for late filing,
incomplete filing, or failure to file as provided for the
sales tax return shall apply to said form

(b) The collection allowance and other credits or
deductions provided in this chapter shall be applied
proportionally to any taxes or fees reported on the sane

documents used for the sales and use tax.
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(c) Notwithstanding paragraphs (a) and (b). a Model 1

seller under the Stream ined Sales and Use Tax Adgreenent is

not entitled to the collection allowance described in

paragraphs (a) and (b).

(d) 1. In addition to any collection allowance that may

be provided under this subsection, the departnent nay provide

the nonetary all owances required to be provided by the state

to certified service providers and voluntary sellers pursuant

to Article VI of the Streanlined Sales and Use Tax Adreenment,

as _anmended.

2.  Such nonetary allowances nust be in the form of

collection allowances that certified service providers or

voluntary sellers are permtted to retain fromthe tax revenue

collected on renpte sales to be remtted to the state pursuant

to this chapter.

3. For purposes of this paragraph, the term"voluntary

seller" or "volunteer seller" neans a seller that does not

have a requirenment to reqgister in this state to coll ect

Florida sales tax pursuant to this chapter, and the term

renote sal es" nmeans revenue generated by such a seller for

Florida for which the seller does not have a requirenent to

register to collect Florida sales tax pursuant to this

chapter.
(2)(a) When any person required hereunder to make any

return or to pay any tax or fee inposed by this chapter either
fails to tinmely file such return or fails to pay the tax or
fee shown due on the return within the tine required
hereunder, in addition to all other penalties provided herein
and by the laws of this state in respect to such taxes or
fees, a specific penalty shall be added to the tax or fee in
the amount of 10 percent of either the tax or fee shown on the
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return that is not tinely filed or any tax or fee not paid
timely. The penalty may not be less than $50 for failure to
timely file a tax return required by s. 212.11(1) or tinely
pay the tax or fee shown due on the return except as provided
ins. 213.21(10). If a person fails to tinely file a return
required by s. 212.11(1) and to tinely pay the tax or fee
shown due on the return, only one penalty of 10 percent, which
may not be |ess than $50, shall be inposed.

(b) When any person required under this section to
make a return or to pay a tax or fee inposed by this chapter
fails to disclose the tax or fee on the return within the tine
requi red, excluding a nonconpliant filing event generated by
situations covered in paragraph (a), in addition to all other
penalties provided in this section and by the laws of this
state in respect to such taxes or fees, a specific penalty
shal | be added to the additional tax or fee owed in the anmount
of 10 percent of any such unpaid tax or fee not paid tinely if
the failure is for not nore than 30 days, with an additiona
10 percent of any such unpaid tax or fee for each additiona
30 days, or fraction thereof, while the failure continues, not
to exceed a total penalty of 50 percent, in the aggregate, of
any unpaid tax or fee.

(c) Any person who knowingly and with a willful intent
to evade any tax inposed under this chapter fails to file six
consecutive returns as required by law comrits a felony of the
third degree, punishable as provided in s. 775.082 or s.
775.083.

(d) Any person who nmakes a fal se or fraudul ent return
with a willful intent to evade paynent of any tax or fee
i mposed under this chapter shall, in addition to the other
penal ti es provided by law, be liable for a specific penalty of
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1| 100 percent of the tax bill or fee and, upon conviction, for
2| fine and punishnment as provided in s. 775.082, s. 775.083, or
3| s. 775.084.
4 1. If the total amount of unreported taxes or fees is
5| I ess than $300, the first offense resulting in convictionis a
6| m sdenmeanor of the second degree, the second offense resulting
7| in conviction is a m sdeneanor of the first degree, and the
8| third and all subsequent offenses resulting in conviction is a
9| m sdeneanor of the first degree, and the third and al
10| subsequent offenses resulting in conviction are felonies of
11| the third degree.
12 2. If the total anopunt of unreported taxes or fees is
13| $300 or nore but |ess than $20,000, the offense is a felony of
14| the third degree.
15 3. If the total anopunt of unreported taxes or fees is
16| $20,000 or more but |ess than $100, 000, the offense is a
17| felony of the second degree.
18 4. |f the total anobunt of unreported taxes or fees is
19| $100,000 or nore, the offense is a felony of the first degree.
20 (e) Wen any person, firm or corporation fails to
21| tinmely remt the proper estinmated paynent required under s.
22| 212.11, a specific penalty shall be added in an anpunt equa
23| to 10 percent of any unpaid estinmated tax. Beginning with
24| January 1, 1985, returns, the departnment, upon a show ng of
25| reasonabl e cause, is authorized to waive or conprom se
26| penalties inposed by this paragraph. However, other penalties
27| and interest shall be due and payable if the return on which
28| the estimted paynent was due was not tinmely or properly
29| filed.
30 (f) Dealers filing a consolidated return pursuant to
31| s. 212.11(1)(e) shall be subject to the penalty established in
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par agraph (e) unless the dealer has paid the required
estimated tax for his or her consolidated return as a whole
Wit hout regard to each location. |f the dealer fails to pay
the required estimated tax for his or her consolidated return
as a whole, each filing location shall stand on its own with
respect to calculating penalties pursuant to paragraph (e).

(3) Wen any deal er, or other person charged herein,
fails to remit the tax, or any portion thereof, on or before
the day when such tax is required by law to be paid, there
shal |l be added to the ampunt due interest at the rate of 1
percent per nmonth of the ampunt due fromthe date due unti
paid. Interest on the delinquent tax shall be cal cul ated
begi nning on the 21st day of the nonth follow ng the nonth for
which the tax is due, except as otherw se provided in this
chapter.

(4) Al penalties and interest inmposed by this chapter
shall be payable to and collectible by the departnent in the
same manner as if they were a part of the tax inposed. The
departnment may settle or conprom se any such interest or
penal ti es pursuant to s. 213.21

(5)(a) The departnent is authorized to audit or
i nspect the records and accounts of deal ers defined herein,

i ncludi ng audits or inspections of dealers who nmake neil|l order
sales to the extent permtted by another state, and to correct
by credit any overpaynent of tax, and, in the event of a
deficiency, an assessment shall be made and collected. No
adm nistrative finding of fact is necessary prior to the
assessnment of any tax deficiency.

(b) In the event any deal er or other person charged
herein fails or refuses to make his or her records avail able
for inspection so that no audit or exam nation has been nade
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of the books and records of such deal er or person, fails or
refuses to register as a dealer, fails to nake a report and
pay the tax as provided by this chapter, makes a grossly
incorrect report or nmakes a report that is false or

fraudul ent, then, in such event, it shall be the duty of the
departnment to make an assessnent from an estinmate based upon
the best information then available to it for the taxable
period of retail sales of such dealer, the gross proceeds from
rentals, the total adnissions received, ampunts received from
| eases of tangi ble personal property by such dealer, or of the
cost price of all articles of tangible personal property

i mported by the dealer for use or consunption or distribution
or storage to be used or consuned in this state, or of the
sales or cost price of all services the sale or use of which
is taxabl e under this chapter, together with interest, plus
penalty, if such have accrued, as the case may be. Then the
departnent shall proceed to collect such taxes, interest, and
penalty on the basis of such assessment which shall be
considered prima facie correct, and the burden to show the
contrary shall rest upon the dealer, seller, owner, or |essor
as the case may be.

(6)(a) The departnent is given the power to prescribe
the records to be kept by all persons subject to taxes inposed
by this chapter. It shall be the duty of every person required
to make a report and pay any tax under this chapter, every
person receiving rentals or license fees, and owners of places
of admission, to keep and preserve suitable records of the
sal es, leases, rentals, license fees, adm ssions, or
purchases, as the case may be, taxable under this chapter
such other books of account as may be necessary to determ ne
t he amount of the tax due hereunder; and other information as
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may be required by the department. It shall be the duty of
every such person so charged with such duty, noreover, to keep
and preserve as long as required by s. 213.35 all invoices and
ot her records of goods, wares, and nerchandi se; records of

admi ssions, |eases, license fees and rentals; and records of
all other subjects of taxation under this chapter. Al such
books, invoices, and other records shall be open to

exam nation at all reasonable hours to the departnent or any
of its duly authorized agents.

(b) For the purpose of this subsection, if a dealer
does not have adequate records of his or her retail sales or
pur chases, the departnent may, upon the basis of a test or
sanmpling of the dealer's avail able records or other
information relating to the sales or purchases made by such
dealer for a representative period, determ ne the proportion
that taxable retail sales bear to total retail sales or the
proportion that taxable purchases bear to total purchases.
Thi s subsection does not affect the duty of the dealer to
collect, or the liability of any consunmer to pay, any tax
i mposed by or pursuant to this chapter.

(c)l. If the records of a deal er are adequate but
vol umi nous in nature and substance, the departnent may sanpl e
such records, except for fixed assets, and project the audit
findings derived therefromover the entire audit period to
deternmine the proportion that taxable retail sales bear to
total retail sales or the proportion that taxable purchases
bear to total purchases. In order to conduct such a sanple,
the departnent nust first make a good faith effort to reach an
agreenent with the deal er, which agreenment provides for the

means and nmethods to be used in the sanpling process. In the

60

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 56
593-1111-05

event that no agreement is reached, the dealer is entitled to
a review by the executive director

2. For the purposes of sanpling pursuant to
subpar agraph 1., the departnent shall project any deficiencies
and overpaynents derived therefromover the entire audit
period. In determning the dealer's conpliance, the departnent
shall reduce any tax deficiency as derived fromthe sanple by
t he amount of any overpaynent derived fromthe sanple. In the
event the departnent deternmines fromthe sanple results that
the deal er has a net tax overpaynent, the departnent shal
provi de the findings of this overpaynent to the Chief
Financial O ficer for repaynment of funds paid into the State
Treasury through error pursuant to s. 215.26.

3.a. A taxpayer is entitled, both in connection with
an audit and in connection with an application for refund
filed independently of any audit, to establish the amunt of
any refund or deficiency through statistical sanpling when the
t axpayer's records, other than those regarding fixed assets,
are adequate but volum nous. Alternatively, a taxpayer is
entitled to establish any refund or deficiency through any
ot her sanpling nmethod agreed upon by the taxpayer and the
department when the taxpayer's records, other than those
regardi ng fixed assets, are adequate but vol um nous. Whet her
done through statistical sanpling or any other sanpling nmethod
agreed upon by the taxpayer and the departnment, the conpleted
sanpl e must reflect both overpayments and underpaynments of
taxes due. The sanple shall be conducted through

(1) A taxpayer request to performthe sanpling through
the certified audit program pursuant to s. 213.285;
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(I'l)y Attestation by a certified public accountant as
to the adequacy of the sanpling nmethod utilized and the
results reached using such sanpling nethod; or

(Ir1)y A sanpling nethod that has been submitted by the
t axpayer and approved by the departnent before a refund claim
is submitted. This sub-sub-subparagraph does not prohibit a
taxpayer fromfiling a refund claimprior to approval by the
departnment of the sanpling nmethod; however, a refund claim
subnmi tted before the sanpling nmethod has been approved by the
department cannot be a conplete refund application pursuant to
s. 213.255 until the sanpling nmethod has been approved by the
depart ment.

b. The departnment shall prescribe by rule the
procedures to be followed under each method of sanpling. Such
procedures shall follow generally accepted auditing procedures
for sanpling. The rule shall also set forth other criteria
regardi ng the use of sanpling, including, but not Iimted to,
training requirenents that nmust be net before a sanpling
met hod may be utilized and the steps necessary for the
departnment and the taxpayer to reach agreenment on a sanpling
nmet hod submitted by the taxpayer for approval by the
depart ment.

(7) In the event the dealer has inported tangible
personal property and he or she fails to produce an invoice
showi ng the cost price of the articles, as defined in this
chapter, which are subject to tax, or the invoice does not
reflect the true or actual cost price as defined herein, then
the departnent shall ascertain, in any manner feasible, the
true cost price, and assess and collect the tax thereon with
interest plus penalties, if such have accrued on the true cost
price as assessed by it. The assessnent so nade shall be

62

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for SB 56
593-1111-05

1| considered prina facie correct, and the duty shall be on the
2| dealer to show to the contrary.

3 (8) In the case of the |lease or rental of tangible

4| personal property, or other rentals or license fees as herein
5| defined and taxed, if the consideration given or reported by
6| the | essor, person receiving rental or license fee, or dealer
7| does not, in the judgnent of the department, represent the

8| true or actual consideration, then the departnment is

9| authorized to ascertain the sane and assess and col |l ect the
10| tax thereon in the sanme manner as above provided, with respect
11| to inmported tangi ble property, together with interest, plus
12| penalties, if such have accrued.

13 (9) Taxes inposed by this chapter upon the privilege
14| of the use, consunption, storage for consunption, or sale of
15| tangi bl e personal property, adm ssions, license fees, rentals,
16| communi cation services, and upon the sale or use of services
17| as herein taxed shall be collected upon the basis of an

18| addition of the tax inposed by this chapter to the total price
19| of such admissions, |license fees, rentals, conmmunication or

20| other services, or sale price of such article or articles that
21| are purchased, sold, or |eased at any one tinme by or to a

22| custoner or buyer; the dealer, or person charged herein, is
23| required to pay a privilege tax in the amount of the tax

24| inposed by this chapter on the total of his or her gross sales
25| of tangible personal property, adm ssions, |icense fees,

26| rentals, and comuni cation services or to collect a tax upon
27| the sale or use of services, and such person or deal er shal

28| add the tax inmposed by this chapter to the price, license fee,
29| rental, or adm ssions, and conmunication or other services and
30| collect the total sumfromthe purchaser, admittee, |icensee,
31| | essee, or consumer. |n conmputing the tax due or to be
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collected as the result of any transaction, the seller nmay

elect to conpute the tax due on a transaction on either an

itemor an invoice basis. The tax rate shall be the sum of the

applicable state and local rate, if any, and the tax

conput ation nust be carried to the third decinmal pl ace.

Whenever the third decinal place is greater than four, the tax

shall be rounded to the next whole cent. Fhe—departrent—shatt

© 00 N O 0o b~ W N B

1

64
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CS for SB 56
593-1111-05

© 00 N O 0o b~ W N B

W
il

65

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 56
593-1111-05

(10) 342> It is hereby declared to be the |egislative

intent that, whenever in the construction, adninistration, or

enforcenent of this chapter there may be any question
respecting a duplication of the tax, the end consunmer, or |ast
retail sale, be the sale intended to be taxed and insofar as
may be practicable there be no duplication or pyran ding of

t he tax.

(AD)E43> In order to aid the admnistration and
enforcenent of the provisions of this chapter with respect to
the rentals and |icense fees, each | essor or person granting
the use of any hotel, apartnment house, room nghouse, touri st
or trailer canp, real property, or any interest therein, or
any portion thereof, inclusive of owners; property nanagers;
| essors; |andlords; hotel, apartnent house, and room nghouse
operators; and all licensed real estate agents within the
state | easing, granting the use of, or renting such property,
shall be required to keep a record of each and every such
| ease, license, or rental transaction which is taxable under
this chapter, in such a manner and upon such forns as the
departnment may prescribe, and to report such transaction to
the departnent or its designated agents, and to maintain such
records as long as required by s. 213.35, subject to the
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i nspection of the departnment and its agents. Upon the failure
by such owner; property manager; |essor; |andlord; hotel
apartnent house, room nghouse, tourist or trailer canp
operator; or real estate agent to keep and maintain such
records and to nake such reports upon the forms and in the
manner prescribed, such owner; property nmanager; | essor

| andl ord; hotel, apartnment house, roomi nghouse, tourist or
trailer canp operator; receiver of rent or |license fees; or
real estate agent is guilty of a misdeneanor of the second
degree, punishable as provided in s. 775.082 or s. 775.083,
for the first offense; for subsequent offenses, they are each
guilty of a m sdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083. |f, however, any
subsequent of fense involves intentional destruction of such
records with an intent to evade paynment of or deprive the
state of any tax revenues, such subsequent offense shall be a
felony of the third degree, punishable as provided in s.
775.082 or s. 775.083.

(12)44 If it is determined upon audit that a deal er
has collected and remtted taxes by applying the applicable
tax rate to each transaction as described in subsection (9)
and rounding the tax due to the nearest whole cent rather than
appl ying the appropriate bracket system provi ded by |aw or
departnment rule, the dealer shall not be held liable for
additional tax, penalty, and interest resulting from such
failure if:

(a) The dealer acted in a good faith belief that
rounding to the nearest whole cent was the proper nethod of
deternmi ning the amobunt of tax due on each taxable transaction

(b) The dealer tinely reported and remitted all taxes
col l ected on each taxable transaction.
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1 (c) The dealer agrees in witing to future conpliance
2| with the laws and rul es concerning brackets applicable to the
3| dealer's transactions.

4 Section 13. Subsection (3) of section 212.17, Florida
5| Statutes, is anmended to read:

6 212.17 Credits for returned goods, rentals, or

7| admi ssions; goods acquired for dealer's own use and

8| subsequently resold; additional powers of departnent.--

9 (3) A dealer who has paid the tax inposed by this

10| chapter on tangible personal property or services nmay take a
11| credit or obtain a refund for any tax paid by the deal er on
12| the unpai d bal ance due on worthl ess accounts within 12 nonths
13| following the nonth in which the bad debt has been charged off
14| for federal income tax purposes. A dealer who has paid the tax
15| inposed by this chapter on tangible personal property or

16| services and who is not required to file federal inconme tax
17| returns may take a credit or obtain a refund for any tax paid
18| by the dealer on the unpaid bal ance due on worthless accounts
19| within 12 nonths following the month in which the bad debt is
20| witten off as uncollectible in the dealer's books and records
21| and would be eligible for a bad-debt deduction for federa

22| income tax purposes if the dealer was required to file a

23| federal inconme tax return.

24 (a) A dealer that is taking a credit or obtaining a

25| refund on worthless accounts shall base the bad-debt-recovery
26| calculation in accordance with 26 U.S.C. s. 166.

27 (b) Notwithstanding paragraph (a), the anpunt

28| calculated pursuant to 26 U.S.C. s. 166 shall be adjusted to
29| exclude financing charges or interest; sales or use taxes

30| charged on the purchase price; uncollectible anbunts on

31| property that remmins in the possession of the seller unti
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the full purchase price is paid; expenses incurred in

attenpting to collect any debt:; and repossessed property.

(c) Wien the ampunt of bad debt exceeds the anpunt of

taxabl e sales for the period during which the bad debt is

witten off, a refund claimnust be filed, notw thstanding s.

215.26(2), within 3 years after the due date of the return on
whi ch the bad debt could first be clained.

(d) |If any accounts so charged off for which a credit
or refund has been obtained are thereafter in whole or in part
paid to the deal er, the anpunt so paid shall be included in
the first return filed after such collection and the tax paid
accordingly.

(e) If filing responsibilities have been assuned by a

certified service provider, the certified service provider

shall claim on behalf of the seller, any bad-debt allowance

provided by this section. The certified service provider nust

credit or refund to the seller the full ampunt of any bad-debt

al | owance or _refund received.

(f) For the purposes of reporting a paynent received

on _a previously clainmed bad debt, any paynents nade on _a debt

or account are applied first proportionally to the taxable

price of the property or service and the sales tax thereon

and secondly to interest, service charges, and any other

charges.
(q) In situations in which the books and records of

the party claimng the bad-debt allowance support an

allocation of the bad debts anpbng states that are nmenbers of

the Streanmlined Sales and Use Tax Adreenent, the allocation is

pernmitted anobng those states.

Section 14. Paragraph (a) of subsection (3) of section
212.18, Florida Statutes, is anended to read:
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212.18 Administration of |aw, registration of dealers;
rules.--

(3)(a) Every person desiring to engage in or conduct
business in this state as a dealer, as defined in this
chapter, or to lease, rent, or let or grant licenses in living
quarters or sleeping or housekeepi ng accommdati ons in hotels,
apartnent houses, roomni nghouses, or tourist or trailer canps
that are subject to tax under s. 212.03, or to |lease, rent, or
let or grant licenses in real property, as defined in this
chapter, and every person who sells or receives anything of
val ue by way of admi ssions, nust file with the departnment an
application for a certificate of registration for each place
of business, showi ng the nanmes of the persons who have
interests in such business and their residences, the address
of the business, and such other data as the departnment may
reasonably require. However, owners and operators of vending
machi nes or newspaper rack machines are required to obtain
only one certificate of registration for each county in which
such machi nes are | ocated. The departnent, by rule, may
authorize a deal er that uses independent sellers to sell its
mer chandi se to renit tax on the retail sales price charged to
the ultimte consuner in lieu of having the independent seller
register as a dealer and renmt the tax. The departnment may
appoint the county tax collector as the departnent's agent to
accept applications for registrations. The application nust be
made to the departnment before the person, firm copartnership
or corporation may engage in such business, and it nust be
acconpani ed by a registration fee of $5. However, a
registration fee is not required to acconpany an application
to engage in or conduct business to nmeke nail order sales. The
departnment may waive the registration fee for applications
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1| submitted through the department's Internet registration

2| process or central electronic registration system provided by
3| nenber states of the Stream ined Sales and Use Tax Agreenent.
4 Section 15. Section 213.052, Florida Statutes, is

5| created to read

6 213.052 Notice of state rate changes.--

7 (1) A sales or use tax rate change inposed under

8| chapter 212 is effective on January 1, April 1, July 1, or

9| October 1. The Departnent of Revenue shall provide notice of
10| such rate change to all affected sellers 90 days before the
11| effective date of the rate change.

12 (2) Failure of a seller to receive notice does not

13| relieve the seller of its obligation to collect sales or use
14| tax.

15 Section 16. Section 213.0521, Florida Statutes, is

16| created to read:

17 213.0521 Effective date of state rate changes.--The
18| effective date for services covering a period starting before
19| and ending after the statutory effective date is as follows:
20 (1) For a rate increase, the newrate applies to the
21| first billing period starting on or after the effective date.
22 (2) For a rate decrease, the newrate applies to bills
23| rendered on or after the effective date.

24 Section 17. Subsection (11) is added to section

25| 213.21, Florida Statutes, to read

26 213.21 Informal conferences; conpronises.--

27 (11) Ammesty shall be provided for uncollected or

28| unpaid sales or use tax to a seller who registers to pay or to
29| collect and remit applicable sales or use tax in accordance
30| with the terms of the Streamiined Sales and Use Tax Adreenent
31| authorized under s. 213.256, if the seller was not registered
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with the Departnent of Revenue in the 12-nmonth period

preceding the effective date of participation in the agreenent

by this state.

(a) The ammesty precludes assessnent for uncoll ected

or unpaid sales or use tax, together with penalty or interest

for sales nmade during the period the seller was not reqgistered

with the Departnent of Revenue, if registration occurs within

12 nonths after the effective date of this state's

participation in the agreenent.

(b) The ammesty is not available to a seller with

respect to any matter for which the seller received notice of

the commencenent of an audit if the audit is not yet finally

resolved, including any related adm nistrative and judicia

processes.
(c) The ammesty is not available for sales or use

taxes already paid or remtted to the state or to taxes

collected by the seller.

(d) The ammesty is fully effective, absent the

seller's fraud or intentional m srepresentation of a nateria

fact, as long as the seller continues registration and

conti nues paynent or collection and renittance of applicable

sales or use taxes for at |east 36 nonths.

(e) The ammesty is applicable only to sales or use

taxes due froma seller inits capacity as a seller and not to

sales or use taxes due froma seller in its capacity as a

buyer.
Section 18. Subsections (1) and (7) of section

213. 256, Florida Statutes, are anended, present subsections
(8), (9), and (10) of that section are renunbered as

subsections (11), (12), and (13), respectively, and new
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subsections (8), (9), (10), and (14) are added to that
section, to read

213.256 Sinplified Sales and Use Tax Admi ni stration
Act. - -

(1) As used in this section and s. 213. 2567 this
seetien, the term

(a) "Departnment" neans the Departnment of Revenue.

(b) "Agent" neans a person _appointed by a seller to

represent the seller before the nenber states.

(c) by "Agreement" means the Streanlined Sal es and Use
Tax Agreenment as arended—and adopted on Novenber 12, 2002, and
as anmended on Novenber 19, 2003, and Novenber 16, 2004 Jandary
27—2004, by the Executive Conmittee of the Nationa

Conference of State Legislatures.

(d)fe> "Certified automated system' neans software
certified jointly by the states that are signatories to the
agreenent to calculate the tax inposed by each jurisdiction on
a transaction, determ ne the ampunt of tax to remt to the
appropriate state, and nmaintain a record of the transaction.

(el "Certified service provider" nmeans an agent
certified under jeintly—bythe statesthat—aresigrateries—to
the agreement to performall of the seller's sales tax

functions other than the seller's obligation to renit tax on

its own purchases.

(f) "Mbdel 1 seller" neans a seller that has sel ected

a certified service provider as its agent to performall the

seller's sales and use tax functions other than the seller's

obligation to remt tax on its own purchases.

(q) "Model 2 seller" neans a seller that has sel ected

a certified automated systemto performpart of its sales and

73

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 56
593-1111-05

use tax functions, but retains responsibility for remtting

the tax.

(h) "Mdel 3 seller" neans a seller that has sales in

at_least five nenber states, has total annual sal es revenue of

at_least $500 million, has a proprietary systemthat

calcul ates the anmpunt of tax due each jurisdiction, and has

entered into a performance adreenment with the nenber states

whi ch establishes a tax performance standard for the seller.

As used in this paragraph, a seller includes an affiliated

aroup of sellers using the sane proprietary system

(i)€ey "Person" neans an individual, trust, estate,
fiduciary, partnership, limted liability conpany, limted
liability partnership, corporation, or any other legal entity.

(i)  "Registered under this agreenment" neans

registration by a seller with the nenber states under the

central registration system

(KY€ "Sales tax" means the tax |evied under chapter
212.

()€ "Seller" neans any person making sal es, |eases,
or rentals of personal property or services.

(mM& "State" nmeans any state of the United States
and the District of Col unbia.

(N "Use tax" means the tax |evied under chapter
212.

(7)(a) The agreenment authorized by this act binds and
inures only to the benefit of this state and the other nenber
states. No person, other than a menmber state, is an intended
beneficiary of the agreenment. Any benefit to a person other
than a state is established by the laws of this state and of

ot her nmenber states and not by the terns of the agreenent.
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(b) Consistent with paragraph (a), no person has any
cause of action or defense under the agreenment or by virtue of
this state's approval of the agreenment. No person may
chal l enge, in any action brought under any provision of |aw,
any action or inaction by any departnent, agency, or other
instrumentality of this state, or of any political subdivision
of this state, on the ground that the action or inaction is
i nconsi stent with the agreenent.

(c) No law of this state, or the application thereof,
may be declared invalid as to any person or circunmstance on
the ground that the provision or application is inconsistent
with the agreement.

(d) The determnations pertaining to the agreenent

which are made by the nenber states are final when rendered

and are not subject to any protest, appeal, or review

(8) Authority to admi nister the agreenent rests with

the governi ng board conprised of representatives of each

nenber state. This state shall be represented by three

del eqgates, one appointed by the President of the Senate, one

appoi nted by the Speaker of the House of Representatives, and

the executive director of the departnent or his or her

desi gnee.
(9) Wth respect to each nmenber state, the adreenent

continues in full force and effect until a menber state

withdraws its nmenbership or is expelled. A nenber state's

wi t hdrawal or expulsion is not effective until the first day

of a calendar quarter after a mininmumof 60 days' notice. A

nenber _state shall subnmt notice of its intent to wthdraw

fromthe agreenent to the governing board and the chi ef

executi ve of each nenmber state's tax agency. The nenber state

shall provide public notice of its intent to w thdraw and post
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its notice of intent to withdraw fromthe agreenent to the

governi ng board and the chief executive of each nmenber state's

tax _agency. The nenber state shall provide public notice of

its intent to withdraw and post its notice of intent to

withdraw on its Internet website. The withdrawal by or

expul sion of a state does not affect the validity of the

agreenent _anong ot her nenber states. A state that w thdraws or

is expelled fromthe agreenent renmnins liable for its share of

any financial or contractual obligations that were incurred by

the governing board before the effective date of that state's

wi t hdrawal or expul sion. The appropriate share of any

financial or contractual obligation shall be determ ned by the

state and the governing board in good faith based on the

relative benefits received and burdens incurred by the

parties.
(10) Sanctions may be inposed upon a nenber state that

is found to be out of conpliance with the agreenent, which

include expul sion or other penalties as deterni ned by the

governi ng board.

(14) Fach nenber state shall annually recertify that

it isin conpliance with the agreenent. Each nenber state

shall make a recertification to the governing board on or

bef ore August 1 of each year after the year of the state's

entry. In its annual recertification, the state shall include

any changes in its statutes, rules, or requlations or other

authorities that could affect its conpliance with the terns of

the agreenent. The recertification shall be signed by the

executive director of the department. A nenber state that

cannot recertify its conpliance with the agreenent shal

subm t a statenent of nonconpliance to the governi ng board.

The statenent of nonconpliance nust include any action or
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deci sion that takes the state out of conpliance with the

agreenent _and the steps it will take to return to conpliance

Each nenber state shall post its annual recertification or

statenent of nonconpliance on that state's Internet website.

Section 19. Section 213.2567, Florida Statutes, is

created to read

213.2567 Sinplified Sales and Use Tax regi stration,

certification, liability, and audit.--

(1) A seller that registers under the agreenent adrees

to collect and remit sales and use taxes for all taxable sales

into the nenber states, including nenber states joining after

the seller's reqgistration. Wthdrawal or revocation of a

nenber state does not relieve a seller of its responsibility

to remit taxes previously or subsequently collected on behalf

of the state.

(a) Wien registering, the seller may select a nodel 1

model 2, or npdel 3 nethod of rem ttance or other nethod

allowed by state law to remt the taxes coll ected.

(b) A seller nmay be registered by an agent. Such an

appoi ntnent nust be in witing and submitted to a nenber

state.

(2)(a) A certified service provider is the agent of a

model 1 seller with whomthe certified service provider has

contracted for the collection and renm ttance of sales and use

taxes. As the nodel 1 seller's agent, the certified service

provider is liable for sales and use tax due each nenber state

on all sales transactions it processes for the nodel 1 seller

except as set out in paragraph (b).

(b) A nmpdel 1 seller is not liable to the state for

sales or use tax due on transactions processed by the

certified service provider unless the nodel 1 seller has
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m srepresented the type of itens it sells or has committed

fraud. In the absence of probable cause to believe that the

model 1 seller has commtted fraud or nade a nmteria

n srepresentation, the nodel 1 seller is not subject to audit

on the transactions processed by the certified service

provider. A nodel 1 seller is subject to audit for

transactions that have not been processed by the certified

service provider. The nenber states acting jointly may perform

a_system check of the nodel 1 seller and review the nodel 1

seller's procedures to determine if the certified service

provider's systemis functioning properly and to determ ne the

extent to which the nodel 1 seller's transactions are being

processed by the certified service provider

(3) A person that provides a certified autonated

systemis responsible for the proper functioning of that

systemand is liable to the state for underpaynents of tax

attributable to errors in the functioning of the certified

automated system A nodel 2 seller that uses a certified

automated systemrenmmins responsible and is liable to the

state for reporting and remitting tax.

(4) A nmpdel 3 seller is liable for the failure of the

proprietary systemto neet the perfornmance standard.

(5) The governing board nay certify a person as a

certified service provider if the person neets all of the

follow ng requirenents:

(a) Uses a certified automated system

(b) Integrates its certified autonated systemwith the

systemof a seller for whomthe person collects tax so that

the tax due on a sale is determned at the tine of the sale;

(c) Adgrees to remt the taxes it collects at the tine

and in the manner specified by the nenber states;
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(d) Adgrees to file returns on behalf of the sellers

for whom it collects tax;

(e) Agrees to protect the privacy of tax information

it obtains in accordance with s. 213.053; and

(f) Enters into a contract with the nenber states and

agrees to conply with the terns of the contract.

(6) The governing board nmay certify a software program

as a certified automated systemif the governing board

determ nes that the program neets all of the follow ng

requirenents:

(a) Determnes the applicable state and | ocal sales

and use tax rate for a transaction in accordance with s.
212.06(3) and (4):

(b) Determ nes whether or not an itemis exenpt from

tax:

(c) Determines the ampunt of tax to be remitted for

each taxpayer for a reporting period;

(d) Can generate reports and returns as required by

the governing board; and

(e) Meets any other requirenent set by the governing

boar d.

(7) The governing board nay establish one or npbre

sal es tax performance standards for npdel 3 sellers that neet

the eligibility criteria set by the governing board and that

devel oped a proprietary systemto determ ne the ampunt of

sales and use tax due on transactions.

(8) Disclosure of information necessary under this

section nust be nmade according to a witten agreenent between

the executive director of the departnent or his or her

desi gnee _and the certified service provider. The certified

service provider is bound by the sane requirenents of
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1| confidentiality as the departnent. Breach of confidentiality
2| is a nisdeneanor of the first degree, punishable as provided
3| in_s. 775.082 or s. 775.083.

4 Section 20. Paragraph (c) of subsection (2) and

5| paragraph (c) of subsection (3) of section 212.055, Florida

6| Statutes, are anended to read

7 212.055 Discretionary sales surtaxes; |egislative

8| intent; authorization and use of proceeds.--It is the

9| legislative intent that any authorization for inposition of a
10| discretionary sales surtax shall be published in the Florida
11| Statutes as a subsection of this section, irrespective of the
12| duration of the levy. Each enactnent shall specify the types
13| of counties authorized to levy; the rate or rates which may be
14| inposed; the maximumlength of tinme the surtax may be inposed,
15| if any; the procedure which nust be followed to secure voter
16| approval, if required; the purpose for which the proceeds may
17| be expended; and such other requirenments as the Legislature
18| may provide. Taxable transactions and adm nistrative

19| procedures shall be as provided in s. 212.054.

20 (2) LOCAL GOVERNMENT | NFRASTRUCTURE SURTAX. - -

21 (c) Pursuant to s. 212.054(5) s—232-054{4), the

22| proceeds of the surtax levied under this subsection shall be
23| distributed to the county and the municipalities within such
24| county in which the surtax was coll ected, according to:

25 1. An interlocal agreenent between the county

26| governing authority and the governing bodies of the

27| municipalities representing a mgjority of the county's

28| rmuni ci pal popul ati on, which agreenment may include a schoo

29| district with the consent of the county governing authority
30| and the governing bodies of the municipalities representing a
31| majority of the county's nunicipal popul ation; or
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1 2. If there is no interlocal agreenent, according to
2| the forrmula provided in s. 218.62.

3

4| Any change in the distribution fornula nust take effect on the
5| first day of any nonth that begins at |east 60 days after

6| witten notification of that change has been nmade to the

7| departnent.

8 (3) SMALL COUNTY SURTAX. - -

9 (c) Pursuant to s. 212.054(5) s—232-054{4), the

10| proceeds of the surtax |evied under this subsection shall be
11| distributed to the county and the nunicipalities within the
12| county in which the surtax was collected, according to:

13 1. An interlocal agreenent between the county

14| governing authority and the governing bodies of the

15| municipalities representing a majority of the county's

16| munici pal popul ati on, which agreenment nay include a schoo

17| district with the consent of the county governing authority
18| and the governing bodies of the nunicipalities representing a
19| majority of the county's municipal population; or
20 2. If there is no interlocal agreenent, according to
21| the formula provided in s. 218.62.
22
23| Any change in the distribution fornula shall take effect on
24| the first day of any nonth that begins at |east 60 days after
25 witten notification of that change has been nade to the
26| department.
27 Section 21. Subsection (6) of section 212. 0596
28| Florida Statutes, is repeal ed.
29 Section 22. It is the intent of the Legislature to
30| urge the United States Congress to consider adequate
31| protections for small businesses engaging in both offline and
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1| online transactions from added costs, administrative burdens,
2| and requirenments i nposed on internediaries relating to the

3| collection and renittance of sales and use tax.

4 Section 23. Emergency rules.--The executive director
5| of the Departnment of Revenue is authorized, and all conditions
6| are deemed nmet, to adopt energency rules, under sections

7| 120.536(1) and 120.54(4), Florida Statutes, to inplenent this
8| act. Notwi thstanding any other |aw, the energency rules shal
9| remain effective for 6 nonths after the date of adoption and
10| may be renewed during the pendency of procedures to adopt

11| rules addressing the subject of the enmergency rules.

12 Section 24. This act shall take effect January 1

13| 2006.

14

15

16

17

18

19
20
21
22
23
24
25
26
27
28
29
30
31
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEESEUEgTITUTE FOR

The foll owi ng changes were made to SB 56:

Provides definitions for "Mpdel 1 seller,” "Mdel 2
seller," and "Moddel 3 seller."”

Expands the definition of "delivery charges"” to include
shi pments that include exenpt property and taxable

property.

Provides that the prepaid calling service may be sourced
at the custoner's nobile tel ephone nunber, in addition to
ot her sourcing options.

Renoves the $5,000 |ocal option surtax cap for all retai
sal es of tangible personal property, except for the sale
of notor vehicles, aircraft, boats, nodul ar hones,
manuf act ured honmes or nobiles homes. The Agreenent does
not allow | ocal option caps except for the larger itens
of tangi ble personal property listed in the amendnent.

Provi des a sal es tax exenption for farm equi pnment. The

Agreenent does not allow differential tax rates. Under

current law, farmequipnent is taxed at the rate of 2.5
percent.

Provi des | anguage that confornms to the Agreenent on the
deal er collection all owance.

Aut hori zes the Departnent of Revenue to waive the $5
deal er registration fee for applications submitted
through the central electronic registration system
provi ded by nmenber states of the Streanlined Sal es and
Use Tax Agreenent.

The definition of "Agreenment” is amended to include the
?%regggzt as amended on Novenber 19, 2003 and Novenber

Del etes | egislative intent |anguage that is no |onger
valid and adds new | egi sl ative intent |anguage urging the
United State Congress to consider adequate protections
for small busi nesses engaging in both on-line and

of f-1ine transactions from added costs and adm nistrative
burdens relating to the collection and remittance of

sal es and use tax.

Since Florida can no | onger use our bracket system for
calculating tax, the Cormittee Substitute deletes
references to brackets and adopts the roundi ng provisions
of the Agreenent.
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CODI NG Words st+r+eken are del etions; words underlined are additions.




