Fl ori da Senate - 2005 SB 636

By Senator Argenzi ano

3-323-05
1 A Dbill to be entitled
2 An act relating to the Career Service System
3 anending s. 110.227, F.S.; revising
4 requi renents for disciplining an enpl oyee
5 provi ding for appeals of agency actions
6 i mposi ng penalties on enpl oyees to be revi ewed
7 by adm nistrative |aw judges; revising review
8 procedures; providing standards for awards of
9 back pay; anending s. 447.207, F.S., relating
10 to powers and duties of the Public Enployees
11 Rel ati ons Conmmi ssion, to conform providing an
12 effective date.
13
14| Be It Enacted by the Legislature of the State of Florida:
15
16 Section 1. Subsections (1), (5), (6), and (7) of
17| section 110.227, Florida Statutes, are anended to read:
18 110. 227 Suspensions, dism ssals, reductions in pay,
19| demptions, |ayoffs, transfers, and grievances.--
20 (1) Any enployee who has satisfactorily conpleted at
21| least a 1-year probationary period in his or her current
22| position may be suspended or dism ssed only for just cause. |n
23| appropriate circunstances cause shall include, but is not
24| limted to, poor performance, negligence, inefficiency or
25| inability to perform assigned duties, insubordination
26| violation of the provisions of |law or agency rules, conduct
27| unbecom ng a public enployee, m sconduct, habitual drug abuse,
28| or conviction of any crine. The agency head shall ensure that
29| all enployees of the agency have reasonabl e access to the
30| agency's personnel nmanual
31
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1 (5)(a) A career service enployee who has

2| satisfactorily conpleted at |east a 1-year probationary period
3| in his or her current position and who is subject to a

4| suspension, reduction in pay, denotion, or disnissal shal

5| receive witten notice of such action at |east 10 days prior

6| to the date such action is to be taken. Subsequent to such

7| notice, and prior to the date the action is to be taken, the

8| affected enpl oyee shall be given an opportunity to appear

9| before the agency or official taking the action to answer

10| orally and in witing the charges against himor her. The

11| notice to the enployee required by this paragraph nmay be

12| delivered to the enployee personally or nmay be sent by

13| certified mail with return recei pt requested. Such actions

14| shall be reviewable by an adnministrative |aw judge assigned by
15| the Division of Administrative Hearings appealabletoe—the

16| Publec—Erployees—Relations—Comm-ssioen as provided in

17| subsection (6). Witten notice of any application for review
18| sueh—appeal shall be filed by the enployee with the division
19| eoemmsston within 14 cal endar days after the date on which the
20| notice of suspension, reduction in pay, denotion, or dismssa
21| is received by the enployee. The division shall develop a
22| standard formto facilitate applications for review by
23| enpl oyees. The agency shall provide the enployee a copy of the
24| formfor filing an application for reviewwith each notice
25| required by this section.
26 (b) In extraordinary situations such as when the
27| retention of a career service enployee who has satisfactorily
28| conpleted at | east a 1-year probationary period in his or her
29| current position would result in damage to state property,
30| would be detrimental to the best interest of the state, or
31| would result in injury to the enployee, a fellow enpl oyee, or
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sonme ot her person, such enpl oyee nmay be suspended or disnissed
wi t hout 10 days' prior notice, provided that witten or ora
noti ce of such action, evidence of the reasons therefor, and
an opportunity to rebut the charges are furnished to the

enpl oyee prior to such dism ssal or suspension. Such notice
may be delivered to the enpl oyee personally or may be sent by
certified mail with return receipt requested. Agency
conpliance with the foregoing procedure requiring notice,

evi dence, and an opportunity for rebuttal nust be

substanti ated. Any enpl oyee who i s suspended or disni ssed
pursuant to the—prewisiens—ef this paragraph may apply for
revi ew appeal—teo—thePublicErployees—Relatiens—Comm-sston as

provided in subsection (6). Witten notice of application for

revi ew anry—sueh—appeat shall be filed with the division

eomm-ssien by the enployee within 14 days after the date on

whi ch the notice of suspension, reduction in pay, denotion, or
di smissal is received by the enpl oyee.

(6) The follow ng procedures shatk apply to
applications for review appeals filed pursuant to subsection
(5) with the Division of Administrative Hearings PubtH-e€
Erployees—Relations—Comm-sston, hereinafter referred to as the

di vi si on eewr-SSHoR

(a) The division eemmssien nmust conduct a hearing

within 30 cal endar days following the filing of an application

for revi ew a—netice—ofappeal. Unless the adm nistrative |aw

judge determ nes that the due process rights of any party

woul d be adversely affected, an Ne extension of tinme for the

heari ng may not exceed 30 cal endar days, absent exceptiona

ci rcunstances, and an ne extension of time may not be granted

wi t hout the consent of all parties. Discovery may be granted

only upon the showi ng of extraordinary circunstances. A party
3
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requesting di scovery shall dempnstrate a substantial need for
the information requested and an inability to obtain rel evant

i nformati on by other neans. Failure of the agency to tinely

share with the enployee all of the information it has

collected in nmaking and supporting its decisions constitutes

substantial need. Except where inconsistent with the

requi renents of this subsection, the—prewisiens—ef—s—
447503{4r—and—{5r—and chapter 120 applies apphy to

proceedi ngs held pursuant to this subsection.

(b) A person may represent hinself or herself in
proceedi ngs before the division eemrssienr or nay be
represented by | egal counsel or by any individual who
qualifies as a representative pursuant to rules adopted by the
di vi si on eenm-ssien

(c) If the administrative |aw judge eemsssien finds

that sufficient cause did not exist to justify fer the

discipline inposed by the agency action, the adninistrative

| aw j udge eemmsstoen shall reverse the decision of the agency
head and the enpl oyee shall be reinstated with or w thout back

pay. If the adnministrative |aw judge eermssten finds that

sufficient cause existed to justify fer the agency action, the

adnm nistrative | aw judge eewrss+or shall affirmthe decision

of the agency head. Wien sufficient cause exists to justify

the penalty, the administrative |aw judge eemrssienr nmay not

reduce the penalty inposed by the agency head, except in the
case of |aw enforcenment or correctional officers,
firefighters, and professional health care providers, if the

adnministrative | aw judge eemvssionr nakes specific witten

findings of mitigation. Every award of back pay nust be

reduced by any mtigating interimearnings of the enployee

whi ch exceed | egal expenses in _seeking review. The
4
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1| administrative |law judge shall otherw se be bound by the

2| common law of this state in fixing the anbunt of back pay.

3 (d) The adnministrative law judge's order is fina

4| agency action. The final order shall be issued A+econrended
5| erder—shalH—beissuedbythehearingoeffieer within 30 days
6| following the hearing. Exeeptions—teotherecomrended—order

7| shaH—befitedwithin 5 business—days—afterthe recormrended
8| erder—is—issued—FheFinal—erder—shal—be filed by the

9| eermssien—neotaterthan30—calendar—days—after—thehearing—or
10| after—thefiHngofexceptions—or—oral—argurents—+—granted—
11 (e) Final orders issued by the adninistrative |aw

12| judge under eemm-ssionr—pursuanrt—te paragraph (d) shall be

13| reviewabl e as provided in s. 120.68 s—447-504.

14 (7) Oher than for |aw enforcenent or correctiona

15| officers, firefighters, and professional health care

16| providers, each suspension, dismssal, denmotion, or reduction
17| in pay nust be reviewed w thout consideration of any other
18| case or set of facts unless the adm nistrative |aw judge

19| deternines that due process of |aw requires otherw se.
20 Section 2. Subsections (8), (9), (10), and (11) of
21| section 447.207, Florida Statutes, are amended to read:
22 447.207 Conmm ssion; powers and duties.--
23
24
25
26
27 (89> Pursuant to s. 447.208, the commission or its
28| designated agent shall hear appeals, and enter such orders as
29| it deems appropriate, arising out of:
30
31
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1 (a) Section 110.124, relating to term nation or

2| transfer of State Career Service System enpl oyees aged 65 or

3| ol der.

4 (b) Section 112.044(4), relating to age

5| discrimnation.

6 (c) Section 295.11, relating to reasons for not

7| enploying a preferred veteran applicant.

8 (9) €38y Appeals to the commi ssion pursuant to

9| subsection (8) er——subseetion—+{9)y shall be the exclusive

10| administrative review of such actions, notw thstanding the

11| provisions of chapter 120. However, nothing in this subsection

12| shall affect an enployee's rights pursuant to s. 447.401 or s.

13| 447.503.

14 (10) £+ Decisions issued by the comn ssion pursuant

15| to subsection (8) er—subseetieon—{9} shall be final agency

16| action which shall be reviewable pursuant to s. 447.504.

17 Section 3. This act shall take effect July 1, 2005

18
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20 SENATE SUMVARY

21 Transfers the authority to review actions of enployers
whi ch inpose discipline on career service enployees from

22 the Public Enpl oyees Rel ati ons Comri ssion to
adm nistrative |aw judges. Provides that suspension or

251 Suency e tarlure to share nformation w ih the eml oyee

24 constitutes substantial need for purposes of conpelling
di scovery. Provides certain constraints on awards of back

25 pay.

26

27

28

29

30

31
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