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By Senator Canpbell

32-39-05

1 A Dbill to be entitled

2 An act relating to guardi anship; anmending s.

3 737.2065, F.S.; authorizing the guardian of the
4 property of an incapacitated person to contest
5 the validity of a trust before it becones

6 irrevocabl e; amending s. 744.311, F.S.

7 requiring the court to determ ne whet her there
8 is an alternative to guardianship if a person

9 is determ ned i ncapabl e of exercising his or

10 her del egabl e rights; authorizing an interested
11 person to file a verified statement indicating
12 a belief that an incapacitated person's trust,
13 trust amendnment, or durable power of attorney
14 is invalid, in which case such instrument may
15 not be an alternative to the appoi ntnent of a
16 guardi an; anmending s. 744.441, F.S.; requiring
17 the court to determ ne whether an action

18 contesting the validity of a trust is in the

19 ward's best interests before authorizing a
20 guardian to bring such actions; creating s.
21 744.462, F.S.; requiring that the validity of a
22 ward's durabl e power of attorney, trust, or
23 trust amendnment be reported in the guardi anship
24 proceedi ngs; requiring the court to review the
25 conti nued need for a guardi an and del egati on of
26 the ward's rights under certain conditions;
27 provi ding an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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1 Section 1. Section 737.2065, Florida Statutes, is

2| amended to read:

3 737.2065 Trust contests.--An action to contest the

4| validity of all or part of a trust may not be commenced unti
5| the trust becones irrevocable, except that this section does
6| not prohibit such action by the guardian of the property of an
7| incapacitated grantor.

8 Section 2. Paragraphs (b) and (f) of subsection (6) of
9| section 744.331, Florida Statutes, are anended to read:

10 744.331 Procedures to deternine incapacity.--

11 (6) ORDER DETERM NI NG | NCAPACI TY. --1f, after naking
12| findings of fact on the basis of clear and convincing

13| evidence, the court finds that a person is incapacitated with
14| respect to the exercise of a particular right, or all rights,
15| the court shall enter a witten order determ ning such

16| incapacity. A person is determned to be incapacitated only
17| with respect to those rights specified in the order

18 (b) When an order determines that a person is

19| incapable of exercising delegable rights, the court nust

20| consider and find whether there is an alternative to

21| guardi anship which will sufficiently address the problens of
22| the incapacitated person. A guardian nust be appointed to

23| exercise the incapacitated person's del egable rights unless
24| the court finds there is an alternative. A guardian may not be
25| appointed if the court finds there is an alternative to

26| guardi anship which will sufficiently address the problens of
27| the incapacitated person. thr—anryerder—dectaringapersen

28| rheapacitated—the—court—rmustfindthatalternativesteo

29 | guardianship—were—considered—andthat—nroalternativeto

30| guardianship—witHH——suffiecienttyaddress—the problers—ofthe
31| ward-
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1 (f) Upon the filing of a verified statement by an

2| interested person stating:

3 1. That he or she has a good faith belief that the

4| alleged incapacitated person's trust, trust anmendnment, or

5| durable power of attorney is invalid; and

6 2. A reasonable factual basis for that belief,

7

8| the trust, trust amendnent, or durable power of attorney shal
9| not be deermed to be an alternative to the appointnent of a

10| guardi an. The appointnent of a guardian does not limt the

11| court's power to determine that certain authority granted by a
12| durable power of attorney is to remmin exercisable by the

13| attorney in fact. Whep—an—order—s—entered—which—determnes
14| that—a—person—is—incapableof exereisingdelegable rights—a
15| guardian—rust—beappointedto—exeretsethose+rights—

16 Section 3. Subsection (11) of section 744.441, Florida
17| Statutes, is anended to read:

18 744. 441 Powers of guardi an upon court approval.--After
19| obtai ning approval of the court pursuant to a petition for

20| authorization to act, a plenary guardian of the property, or a
21| limted guardian of the property within the powers granted by
22| the order appointing the guardian or an approved annual or

23| anended guardi anship report, may:

24 (11) Prosecute or defend clains or proceedings in any
25| jurisdiction for the protection of the estate and of the

26| guardian in the performance of his or her duties. Before

27| authorizing a guardian to bring an action described in s.

28| 737.2065, the court shall first find that the action appears
29| to be in the ward's best interests during the ward's probable
30| Lifetime. If the court denies a request that a guardi an be

31| authorized to bring an action described in s. 737.2065, the
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court shall review the continued need for a guardi an and the

extent of the need for delegation of the ward's rights.

Section 4. Section 744.462, Florida Statutes, is
created to read

744. 462 Determination regarding alternatives to

guardi anship.--Any judicial determ nation concerning the

validity of the ward's durable power of attorney, trust, or

trust anendnent shall be pronptly reported in the guardi anship

proceedi ng by the guardian of the property. |f the instrunent

has been judicially determined to be valid, or if after the

appoi ntnment of a guardian a petition is filed alleging that

there is an alternative to guardi anship which will

sufficiently address the problens of the ward, the court shal

review the continued need for a guardian and the extent of the

need for delegation of the ward's rights.

Section 5. This act shall take effect upon becomng a

| aw.
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SENATE SUMVARY

Aut hori zes a guardi an of propert¥ of an incapacitated
Berson to contest the validity of a trust before it
econes irrevocable. Requires the court to find an
alternative to guardi anship under certain circunstances.
Aut hori zes an interested person to file a verified
statenment indicating a reasonable factual basis that the
i ncapacitated person's trust, trust amendnent, or durable
power of attorney is invalid. Provides that the
appoi ntnent of a guardi an does not limt the court's
power to determ ne certain authority granted by a durable
power of attorney. Requires the court to deternine
whet her an action contesting the validity of a trust is
in the ward's best interests before authorizing a
guardian to bring such action. Requires the validity of a
ward's durabl e power of attorney, trust, or trust
anendnment to be reported in the guardi anshi p proceedi ngs.
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