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1
2 An act relating to assets held in benefit
3 pl ans; amending s. 222.21, F.S.; exenpting
4 certain tax-exenpt funds or accounts froml ega
5 process in favor of creditors; anending s.
6 222.22, F.S.; exenpting fromlegal process in
7 favor of creditors or other clainmnts assets
8 held in qualified tuition prograns, in certain
9 heal t h savi ngs accounts and nedi cal savings
10 accounts, in Coverdell education savings
11 accounts, or in hurricane savings accounts;
12 defining the term "hurricane savi ngs account";
13 anmending s. 710.102, F.S.; redefining the term
14 "benefit plan," and defining the term
15 "qualified mnor's trust," as used in the
16 Florida Uniform Transfers to M nors Act;
17 anmending s. 710.104, F.S.; including benefit
18 plans in the types of property that a custodian
19 may be naned to receive on behalf of a minor
20 anending s. 710.108, F.S.; allowing a benefit
21 plan to be transferred to a custodian of a
22 m nor who does not have a conservator by an
23 obligor of the minor; amending s. 710.116
24 F.S.; allowing a mnor's custodian, wi thout
25 court order, to transfer custodial property to
26 a qualified mnor's trust; providing
27 i mplications of the transfer; anmending s.
28 733.808, F.S.; providing for the disposition of
29 benefits under a benefit plan after the death
30 of an owner of or participant in the plan;
31 anmending s. 744.301, F.S.; providing for the
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parents or natural guardians of a mnor child
to collect, receive, manage, and di spose of and
make el ections regarding the proceeds of an
annuity contract payable to a minor child or of
a benefit plan of which the nmnor is a
beneficiary, participant, or owner, wthout
appoi ntnent, authority, or bond, if the
proceeds equal |ess than a specified maximum
anount; providing a conditional effective date

and an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 222.21, Florida Statutes, is
anended to read:
222.21 Exenption of pension noney and certain

tax-exenpt funds or accounts retirerent—er—profit——sharing
benefits from |l egal processes.--

(1) Money received by any debtor as pensioner of the
United States within 3 nonths next preceding the issuing of an
execution, attachment, or garnishment process may not be
applied to the paynent of the debts of the pensioner when it
is made to appear by the affidavit of the debtor or otherw se
that the pension noney is necessary for the nmaintenance of the
debtor's support or a fam |y supported wholly or in part by
t he pension noney. The filing of the affidavit by the debtor
or the nmaking of such proof by the debtor, is prina facie
evidence; and it is the duty of the court in which the
proceeding is pending to rel ease all pension noneys hel d by
such attachnment or garni shment process, inmediately, upon the

filing of such affidavit or the meking of such proof.

2
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(2)(a) Except as provided in paragraph(d) by, any
noney or other assets payable to an owner, a participant,_ or a
beneficiary from or any interest of any owner, participant_
or beneficiary in, a fund or account retirerent—or
profit+——sharinrg—planthat—+s—quat-Hedunrder—s—4064{a)—s—
Revente—Code—of—1986—as—anended— is exenpt fromall clainms of

creditors of the owner, beneficiary, or participant if the

fund or account is:—

1. Mintained in accordance with a master plan, volune

submitter plan, prototype plan, or any other plan or governing

instrument that has been preapproved by the Internal Revenue

Service as exenpt fromtaxation under s. 401(a)., s. 403(a), s.
403(b), s. 408, s. 408A, s. 409, s. 414, s. 457(b), or_s.
501(a) of the Internal Revenue Code of 1986, as amended,

unless it has been subsequently determ ned that the plan or

governing instrunent is not exenpt fromtaxation in a

proceedi ng that has becone final and nonappeal abl e;

2. Miintained in accordance with a plan or governing

instrunent that has been determ ned by the |nternal Revenue

Service to be exenpt fromtaxation under s. 401(a), s. 403(a),
s. 403(b), s. 408, s. 408A, s. 409, s. 414, s. 457(b), or_s.
501(a) of the Internal Revenue Code of 1986, as amended,

unless it has been subsequently determ ned that the plan or

governing instrunent is not exenpt fromtaxation in a

proceedi ng that has becone final and nonappeal abl e; or

3. Not mmintained in accordance with a plan or

governing instrunent described in subparagraph 1. or 2. if the

person cl ai m ng exenption under this paragraph proves by a

preponderance of the evidence that the fund or account is

3
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mai ntained in accordance with a plan or governing instrunment

t hat :

a. |Is in substantial conpliance with the applicable

requi rements for tax exenption under s. 401(a), s. 403(a). s.

403(b), s. 408, s. 408A, s. 409, s. 414, s. 457(b)., or_s.

501(a) of the Internal Revenue Code of 1986, as anended; or

b. Wuld have been in substantial conpliance with the

applicable requirenents for tax exenption under s. 401(a), s.
403(a), s. 403(b), s. 408, s. 408A, s. 409, s. 414, s. 457(b),

or s. 501(a) of the Internal Revenue Code of 1986, as amended,

but for the negligent or wongful conduct of a person or

persons other than the person who is clainng the exenption

under this section.

(b) 1t is not necessary that a fund or account that is

described in paragraph (a) be mmintained in accordance with a

plan or governing instrunent that is covered by any part of

t he Enpl oyee Retirenent |ncone Security Act for nobney or

assets payable fromor any interest in that fund or account to

be exenpt fromclains of creditors under that paradraph

(c) Any npney or other assets that are exenpt from

clains of creditors under paragraph (a) do not cease to

qualify for exenption by reason of a direct transfer or

eligible rollover that is excluded fromgross incone under_s.

402(c) of the Internal Revenue Code of 1986.
(d) by Any fund or account plar—er—arrangerent

described in paragraph (a) is not exenpt fromthe clainms of an

al ternate payee under a qualified donestic relations order
However, the interest of any alternate payee under a qualified
donmestic relations order is exenpt fromall clainms of any
creditor, other than the Departnment of Children and Famly

Services, of the alternate payee. As used in this paragraph,

4
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1| the ternms "alternate payee" and "qualified donestic relations
2| order" have the meanings ascribed to themin s. 414(p) of the
3| Internal Revenue Code of 1986.

4 (e)fe) This subsection applies Fheprovisions—of

5| paragraphs—{a)—and{b}—-apphby to any proceeding that is filed
6| on or after the effective date of this act Osteber—21—3987

7 Section 2. Section 222.22, Florida Statutes, is

8| amended to read:

9 222.22 Exenption of assets in qualified tuition

10| prograns, nedical savings accounts, and Coverdell education
11| savi ngs accounts rereys—A—thePrepald—College—Trust—Fund—or
12| i—a—Medical—Savings—Aeecount from | egal process. --

13 (1) Moneys paid into or out of, the assets of, and
14| the inconme of any validly existing qualified tuition program
15| authorized by s. 529 of the Internal Revenue Code of 1986, as
16| amended, including, but not linted to, the Florida Prepaid
17| Col |l ege Trust Fund advance paynent contracts under s. 1009.98
18| and Florida Prepaid College Trust Fund participation

19| agreenents under s. 1009.981 theFH-erida—Prepald—-College—Trust
20

21

22

23| liable to attachnent, |evy, garnishnent, or |legal process in
24| the state in favor of any creditor of or clainmant against any
25| program partici pant, purchaser, owner or contributor, or

26| program benefici ary the—purehaser—er—benefietary—of—such

27| advanee—payrenrt—contract.

28 (2) by Moneys paid into or out of, the assets of, and
29| the inconme of a health savings account or medical savings

30| account authorized under ss. 220 and 223 of the Interna

31| Revenue Code of 1986, as amended, are not liable to
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attachnent, levy, garnishnment, or legal process in this state

in favor of any creditor of or claimant agai nst any account

partici pant, purchaser, owner or contributor, or account

beneficiary.

(3) Moneys paid into or out of, the assets of, and the

incone of any Coverdell education savings account, also known

as_an _educational |IRA, established or existing in accordance

with s. 530 of the Internal Revenue Code of 1986, as anended,

are not liable to attachnent, |evy, garnishment, or | ega

process in this state in favor of any creditor of or clai nant

agai nst _any account partici pant, purchaser, owner or

contributor, or account beneficiary. the-Prepaid—Cotlege—Frust

(4)(a) Moneys paid into or out of the assets of and

the incone of any hurricane savings account established by an

i nsurance policyholder for residential property in this state

equal to twice the deductible sumof such insurance to cover

an_insurance deductible or other uninsured portion of the

risks of loss froma hurricane, rising flood waters, or other

catastrophic wi ndstorm event _are not liable to attachment,

6
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|l evy, garnishment, or legal process in this state in favor of

any creditor of or clainmant against any account participant,

purchaser, owner_ or_contributor, or account beneficiary.

(b) As used in this subsection, the term"hurricane

savi ngs _account" neans an_account established by the owner of

residential real estate in this state, which neets the

requi renents of honestead exenption under s. 4, Art. X of the

State Constitution, who specifies that the purpose of the

account is to cover the anmpunt of insurance deductibles and

ot her uni nsured portions of risks of loss from hurricanes,

rising flood waters, or other catastrophic w ndstorm events.

(c) This subsection shall take effect only when the

federal governnent provides tax-exenpt or tax-deferred status

to a hurricane savings account, disaster savings account, or

other sinmilar account created to cover an insurance deductible

or_other uninsured portion of the risks of loss froma

hurricane, rising flood waters, or other catastrophic

W _ndst orm event .

Section 3. Section 710.102, Florida Statutes, is

amended to read:
710.102 Definitions.--As used in this act, the term
(1) "Adult" nmeans an individual who has attained the
age of 21 years.

(2) "Benefit plan" neans a retirenent plan and may

include, but is not limted to, any pension, profit-sharing,

st ock-bonus, or stock-ownership plan or individual retirenent
account an—enployer—s—planferthe benefit—ofan—enployee—or
partrer.

(3) "Broker" neans a person lawfully engaged in the

busi ness of effecting transactions in securities or

7
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commodities for the person's own account or for the account of
ot hers.

(4) "Conservator" means a person appointed or
qualified by a court to act as general, limted, or tenporary
guardian of a mnor's property or a person |legally authorized
to performsubstantially the sane functions.

(5) "Court" neans the circuit court.

(6) "Custodial property" neans any interest in
property transferred to a custodi an under this act and the
i ncome fromand proceeds of that interest in property.

(7) "Custodian" nmeans a person so designated under s.
710.111 or a successor or substitute custodi an designated
under s. 710.121.

(8) "Financial institution" nmeans a bank, trust
conmpany, savings institution, or credit union, chartered and
supervi sed under state or federal |aw.

(9) "Legal representative" neans an individual's
personal representative or conservator

(10) "Menber of the minor's famly" neans the nminor's
parent, stepparent, spouse, grandparent, brother, sister
uncl e, or aunt, whether of the whole or half blood or by
adopti on.

(11) "Mnor" nmeans an individual who has not attained
the age of 21 years.

(12) "Person" means an individual, corporation,
organi zation, or other legal entity.

(13) "Personal representative" neans an executor
admi ni strator, successor personal representative, or specia
adm ni strator of a decedent's estate or a person legally

authorized to performsubstantially the same functions.

8
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(14) "Qualified mnor's trust" neans a trust that

neets the requirenments of s. 2503(c) of the Internal Revenue
Code of 1986, as anended.

(1544 *"State" includes any state of the United
States, the District of Colunbia, the Commonwealth of Puerto

Rico, and any territory or possession subject to the
| egislative authority of the United States.
(16) 45> “"Transfer" neans a transaction that creates
custodi al property under s. 710.111
(A7) 346> "Transferor" neans a person who nmakes a
transfer under this act.
(18) £+~ "Trust conpany" neans a financi al
institution, corporation, or other legal entity, authorized to
exerci se general trust powers.
Section 4. Subsection (1) of section 710.104, Florida
Statutes, is amended to read:
710. 104 Nomination of custodian.--
(1) A person having the right to designate the
reci pient of property transferable upon the occurrence of a
future event may revocably nom nate a custodian to receive the
property for a mnor beneficiary upon the occurrence of the
event by nanming the custodian followed in substance by the
words: "as custodian for (nane of mnor) under the Florida
Uni form Transfers to Mnors Act." The nom nation may name one
or nore persons as substitute custodi ans to whomthe property
nmust be transferred, in the order naned, if the first
nom nat ed custodi an dies before the transfer or is unable,
declines, or is ineligible to serve. The nomination nay be
made in a will, a trust, a deed, an instrunent exercising a
power of appointnment, or in a witing designating a

beneficiary of contractual rights, including, but not limted

9
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1| to, the right to a benefit plan, which is registered with or
2| delivered to the payor, issuer, or other obligor of the
3| contractual rights.

4 Section 5. Section 710.108, Florida Statutes, is

5| amended to read:

6 710.108 Transfer by obligor.--

7 (1) Subject to subsections (2) and (3), a person not

8| subject to s. 710.106 or s. 710.107 who hol ds property,

9| including, but not linmted to, a benefit plan, of a m nor not
10| having a conservator, or who owes a |iquidated debt to- a

11| minor not having a conservator, nmay nake an irrevocabl e

12| transfer to a custodian for the benefit of the m nor pursuant
13| to s. 710.111.

14 (2) |If a person having the right to do so under s.

15| 710. 104 has noni nated a custodi an under that section to

16| receive the custodial property, the transfer nmust be nmade to

17| that person.

18 (3) If no custodian has been nom nated under s.

19| 710.104, or all persons so nominated as custodi an die before

20| the transfer or are unable, decline, or are ineligible to

21| serve, a transfer under this section my be nmade to an adult

22| menber of the mnor's family or to a trust conpany unless the
23| property exceeds$15, 000$36666 i n val ue.

24 Section 6. Section 710.116, Florida Statutes, is

25| anmended to read:

26 710.116 Use of custodial property.--

27 (1) A custodian may deliver or pay to the m nor or

28| expend for the minor's benefit so much of the custodia

29| property as the custodi an consi ders advisable for the use and
30| benefit of the minor, without court order and without regard

31| to the duty or ability of the custodian personally or of any

10
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ot her person to support the minor, or to any other incone or
property of the m nor which may be applicable or available for
t hat purpose.

(2) A custodian may, wi thout court order, transfer al

or part of the custodial property to a qualified mnor's

trust. A transfer of property pursuant to this subsection

term nates the custodianship to the extent of the property

transferred.

(3)62> On petition of an interested person or the

mnor if the mnor has attained the age of 14 years, the court
may order the custodian to deliver or pay to the m nor or
expend for the minor's benefit so much of the custodia
property as the court considers advisable for the use and
benefit of the mnor
(4) 63> A delivery, paynent, or expenditure under this

section is in addition to, not in substitution for, and does
not affect any obligation of a person to support the m nor

Section 7. Section 733.808, Florida Statutes, is
amended to read:

733.808 Death benefits; disposition of proceeds.--

(1) Death benefits of any kind, including, but not
limted to, proceeds of:

(a) An individual life insurance policy;

(b) A group life insurance policy;

(c) A benefit plan as defined by s. 710.102 An
enployees—trust—er—under—a——contract—purchased by an

prett—shar-Rg—phan;
(d) An annuity or endownent contract; and

(e) A health or anrd accident policy,

11
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1| may be nmade payable to the trustee under a trust agreenent or
2| declaration of trust in existence at the time of the death of
3| the insured, enployee, or annuitant or the owner of or
4| participant in the benefit plan. The death benefits shall be
5| held and di sposed of by the trustee in accordance with the
6| terms of the trust as they appear in witing on the date of
7| the death of the insured, enployee, e annuitant, owner, or
8| participant. It shall not be necessary to the validity of the
9| trust agreenment or declaration of trust, whether revocable or

10| irrevocable, that it have a trust corpus other than the right
11| of the trustee to receive death benefits.

12 (2) Death benefits of any kind, including, but not

13| limted to, proceeds of:

14 (a) An individual life insurance policy;

15 (b) A group life insurance policy;

16 (c) A benefit plan as defined in s. 710.102 An

18 : ; ; ;

19| preftit—sharinrgplan;

20 (d) An annuity or endownent contract; and

21 (e) A health or anrd accident policy,

22

23| may be nmde payable to the trustee nanmed, or to be naned, in a
24| witten instrunent that is admitted to probate as the | ast

25 will of the insured, the owner of the policy, the enployee,_
26| owner, or participant covered by the plan or contract, or any
27| other person, whether or not the will is in existence at the
28| time of designation. Upon the adm ssion of the will to

29| probate, the death benefits shall be paid to the trustee, to
30| be held, admnistered, and disposed of in accordance with the
31| terns of the trust or trusts created by the wll.

12
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(3) In the event no trustee nmakes proper claimto the
proceeds fromthe insurance conpany or other obligor within a
period of 6 nonths after the date of the death of the insured,

enpl oyee, e+ annuitant, owner, or participant, or if

satisfactory evidence is furnished to the insurance conpany or
obligor within that period that there is, or will be, no
trustee to receive the proceeds, paynent shall be nmade by the
i nsurance conpany or obligor to the personal representative of
t he person nmeking the designation, unless otherw se provided

by agreement with the insurer or obligor during the lifetine

of the insured, enployee, e annuitant, owner, or participant.

(4) Death benefits payable as provided in subsection
(1), subsection (2), or subsection (3), unless paid to a
personal representative under the provisions of subsection
(3), shall not be deenmed to be part of the decedent's estate,
and shall not be subject to any obligation to pay the expenses
of the administration and obligations of the decedent's estate
or for contribution required froma trust under s. 733.607(2)
to any greater extent than if the proceeds were payabl e
directly to the beneficiaries naned in the trust.

(5) The death benefits held in trust may be conm ngl ed
with any other assets that nay properly cone into the trust.

(6) Nething—i#n This section does not shatt affect the
validity of any designation of a beneficiary of proceeds
previ ously made that designates as beneficiary the trustee of
any trust established under a trust agreenent or declaration
of trust or by wll.

Section 8. Subsection (2) of section 744.301, Florida
Statutes, is anended to read:

744.301 Natural guardians.--

13
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(2) The natural guardian or guardi ans are authori zed,
on behal f of any of their mnor children, to_

(a) Settle and consummate a settlenment of any claimor
cause of action accruing to any of their mnor children for
darmages to the person or property of any of said minor
children,_ ard—+te

(b) Collect, receive, nanage, and di spose of the
proceeds of any such settlenment, and

(c) Collect, receive, manage, and di spose of any ether

real or personal property distributed froman estate or trust;
e.F

(d) Collect, receive, manage, and di spose of and nmake

el ections regarding the proceeds froma life insurance policy

or _annuity contract payable to, or otherw se accruing to the

benefit of, the child__and

(e) Collect, receive, manage, dispose of, and nmake

el ections regarding the proceeds of any benefit plan as

defined by s. 710.102, of which the minor is a beneficiary,

participant, or owner,

wi t hout appointnment, authority, or bond dwrnhg—rrRerity, when

t he anmount involved in any instance does not exceed $15, 0005
wH-hett—appeinrtrent—autherity—or—bond.

Section 9. This act shall take effect upon becomng a

| aw.
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