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By the Conmittee on Transportation and Economnic Devel oprment
Appropriations; and Senat or Sebesta

606- 2070- 05

1 A Dbill to be entitled

2 An act relating to the Departnent of

3 Transportation; anmending s. 337.251, F.S.

4 authorizing the departnent to adopt rules

5 governing the | easing of property for joint

6 public-private devel opnent; anendi ng s.

7 337.406, F.S.; granting |ocal governnents

8 authority to issue permts allowing limted

9 tenporary use of state transportation

10 right-of-way; clarifying Iimted access

11 facilities are not included in such authority;
12 anmending s. 339.55, F.S.; establishing a

13 maxi mum linmit on state-funded infrastructure
14 bank | oans to the State Transportation Trust

15 Fund; anending s. 373.4137, F.S.; revising the
16 requi renents for projects intended to nitigate
17 the adverse effects of transportation projects;
18 renovi ng the Departnent of Environnenta

19 Protection fromthe mtigation process;
20 revising requirenments for the Departnent of
21 Transportation and the transportation
22 authorities with respect to submitting plans
23 and inventories; authorizing the use of
24 current-year funds for future projects;
25 revising the requirenments for reconciling
26 escrow accounts used to fund mtigation
27 projects; authorizing paynents to a water
28 managenment district to fund the costs of future
29 mai nt enance and nonitoring; requiring specified
30 | unp-sum paynents to be used for the mitigation
31 costs of certain projects; authorizing a
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governi ng board of a water managenent district
to approve the use of mitigation funds for
certain future projects; requiring that
mtigation plans be approved by the water
managenment district rather than the Departnent
of Environmental Protection; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (10) is added to section
337.251, Florida Statutes, to read:

337.251 Lease of property for joint public-private
devel opnent and areas above or bel ow departnent property.--

(10) The departnent may adopt rules to admi ni ster the

provisions of this section.

Section 2. Subsection (1) of section 337.406, Florida

Statutes, is anended to read:

337.406 Unl awful use of state transportation facility
right-of-way; penalties.--

(1) Except when | eased as provided in s. 337.25(5) or
ot herwi se authorized by the rules of the departnent, it is
unl awful to nmeke any use of the right-of-way of any state
transportation facility, including appendages thereto, outside
of an incorporated municipality in any manner that interferes
with the safe and efficient novenent of people and property
fromplace to place on the transportation facility. Failure
to prohibit the use of right-of-way in this manner will
endanger the health, safety, and general welfare of the public
by causing distractions to notorists, unsafe pedestrian
nmovenment within travel |anes, sudden stoppage or sl owdown of
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traffic, rapid | ane changi ng and other dangerous traffic
nmovenent, increased vehicular accidents, and notorist injuries
and fatalities. Such prohibited uses include, but are not
limted to, the free distribution or sale, or display or
solicitation for free distribution or sale, of any

mer chandi se, goods, property or services; the solicitation for
charitabl e purposes; the servicing or repairing of any
vehicle, except the rendering of emergency service; the
storage of vehicles being serviced or repaired on abutting
property or el sewhere; and the display of advertising of any
sort, except that any portion of a state transportation
facility may be used for an art festival, parade, fair, or

ot her special event if pernmitted by the appropriate |oca
governmental entity. Local governnent entities Within

. I - ties. . ay

i ssue permts of linmted duration for the tenporary use of the

right-of-way of a state transportation facility for any of
these prohibited uses if it is determned that the use will
not interfere with the safe and efficient novenment of traffic

and the use will cause no danger to the public. The pernitting

authority granted in this subsection shall be exercised by the

municipality within incorporated nunicipalities and by the

county outside an incorporated nunicipality. Before a road on

the State Hi ghway System may be tenporarily closed for a
speci al event, the local governnental entity which permts the
speci al event to take place must determ ne that the tenporary
closure of the road is necessary and nust obtain the prior
written approval for the tenporary road closure fromthe
departnment. Nothing in this subsection shall be construed to
aut horize such activities on any linmted access hi ghway the

trterstateHi-ghway—System Local governnmental entities may,
3
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within their respective jurisdictions, initiate enforcenent
action by the appropriate code enforcenment authority or |aw
enforcenent authority for a violation of this section.

Section 3. Subsection (2) of section 339.55, Florida
Statutes, is amended to read:

339.55 State-funded infrastructure bank. --

(2) The bank may | end capital costs or provide credit
enhancenents for a transportation facility project that is on
the State Hi ghway System or that provides for increased
mobility on the state's transportati on system or provides
i ntermodal connectivity with airports, seaports, rai
facilities, and other transportation term nals, pursuant to s.
341. 053, for the movenment of people and goods. Loans fromthe
bank may be subordinated to senior project debt that has an

i nvestment grade rating of "BBB" or higher. Notwithstanding

any other provision of law, the total outstanding state-funded

infrastructure bank | oan repaynents over the average term of

the | oan repaynent period, as needed to neet the requirenments

of the docunents authorizing the bonds i ssued or proposed to

be issued under s. 215.617 to be paid fromthe State

Transportation Trust Fund, may not exceed 0.75 percent of the

revenues deposited into the State Transportation Trust Fund.

Section 4. Section 373.4137, Florida Statutes, is

anended to read:

373.4137 Mtigation requirenents for specified

transportation projects.--

(1) The Legislature finds that environnmenta
mtigation for the inpact of transportation projects proposed
by the Departnent of Transportation or a transportation
authority established pursuant to chapter 348 or chapter 349
can be nore effectively achieved by regional, |ong-range
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1| mitigation planning rather than on a project-by-project basis.
2| It is the intent of the Legislature that mitigation to offset
3| the adverse effects of these transportation projects be funded
4| by the Departnent of Transportation and be carried out by the
5| Bepartrent—of—Environrental—Preoteetion—and the water

6| managenent districts, including the use of mtigation banks

7| established pursuant to this part.

8 (2) Environnmental inpact inventories for

9| transportation projects proposed by the Departnent of

10| Transportation or a transportation authority established

11| pursuant to chapter 348 or chapter 349 shall be devel oped as
12| foll ows:

13 (a) By July May 1 of each year, the Departnent of

14| Transportation or a transportation authority established

15| pursuant to chapter 348 or chapter 349 shall subnmit to the

16| Bepartrent—ef—Envireonrental—Proteetion—and the water

17| managenment districts a copy of its adopted work program and an
18| environnmental inpact inventory of habitats addressed in the

19| rul es adopted tentativelys pursuant to this part and s. 404 of
20| the Clean Water Act, 33 U.S.C. s. 1344, which may be inpacted
21| by its plan of construction for transportation projects in the
22| next 3 years of the tentative work program The Departnment of
23| Transportation or a transportation authority established

24| pursuant to chapter 348 or chapter 349 may also include inits
25| environnmental inpact inventory the habitat inpacts of any

26| future transportation project ideptifiedinrnthetentative—work
27| pregram The Departnent of Transportation and each

28| transportation authority established pursuant to chapter 348
29| or chapter 349 may fund any mitigation activities for future
30| projects using current year funds.

31
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(b) The environnmental inpact inventory shall include a
description of these habitat inpacts, including their
| ocation, acreage, and type; state water quality
classification of inpacted wetlands and ot her surface waters;
any other state or regional designations for these habitats;
and a survey of threatened species, endangered species, and
speci es of special concern affected by the proposed project.

(3)(a) To fund devel opnent and inplenmentation of the

mtigation plan for the projected inpacts identified in the

environnental inpact inventory described in subsection (2),
the Departnent of Transportation shall identify funds
quarterly in an escrow account within the State Transportation
Trust Fund for the environnmental mtigation phase of projects
budget ed by the Departnment of Transportation for the current
fiscal year. The escrow account shall be nmintained by the
Department of Transportation for the benefit of thePepartrent
ef—FEnavirenrental—Proteetion—and the water nanagenent

districts. Any interest earnings fromthe escrow account shal
remain with the Departnment of Transportation.

(b) Each transportation authority established pursuant
to chapter 348 or chapter 349 that chooses to participate in
this program shall create an escrow account within its
financial structure and deposit funds in the account to pay
for the environnmental nitigation phase of projects budgeted
for the current fiscal year. The escrow account shall be
mai nt ai ned by the authority for the benefit of the Departwent
ef—FEnavirenmrental—Proteetion—and the water nanagenent
districts. Any interest earnings fromthe escrow account shal
remain with the authority.

(c) Except for current nmitigation projects in the

moni tori ng and mmi nt enance phase and except as al |l owed by
6
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paragraph (d), the Bepartrwent—of—Environrental—Proteetion—or

wat er managenent districts nmay request a transfer of funds

froman escrow account no sooner than 30 days prior to the
date the funds are needed to pay for activities associated

wi th devel opment or inplenentation of the approved mtigation
pl an described in subsection (4) for the current fiscal year

i ncluding, but not Ilinmted to, design, engineering,
production, and staff support. Actual conceptual plan
preparation costs incurred before plan approval nay be
submitted to the Departnment of Transportation or the
appropriate transportation authority anrdtheDepartrent—of
Ervironrental—Protection—by—Nevernber—1—of each year with the

pl an. The conceptual plan preparation costs of each water

managenment district will be paid frommitigation funds

associated with the environmental inmpact inventory for the

current year based—en—the—ampunt—approved—on—thewmtigatien
I I T .

HentifH-edby—the—water—raragerent—distret. The anopunt

transferred to the escrow accounts each year by the Departnent

of Transportation and participating transportation authorities
establ i shed pursuant to chapter 348 or chapter 349 shal
correspond to a cost per acre of $75,000 nultiplied by the

projected acres of inpact identified in the environnenta

i tpact inventory described in subsection (2). However, the
$75, 000 cost per acre does not constitute an adni ssion agai nst
interest by the state or its subdivisions nor is the cost
admi ssi bl e as evidence of full conpensation for any property
acqui red by em nent domain or through i nverse condenmnati on.
Each July 1, the cost per acre shall be adjusted by the
percentage change in the average of the Consunmer Price |ndex
i ssued by the United States Departnent of Labor for the nost

7
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1| recent 12-nonth period endi ng Septenber 30, conpared to the

2| base year average, which is the average for the 12-nonth

3| period ending Septenber 30, 1996. Each quarter At—the—-endeof

4| each—year, the projected acreage of inpact shall be reconciled
5| with the acreage of inpact of projects as permtted, including
6| permt nodifications, pursuant to this part and s. 404 of the
7| Clean Water Act, 33 U.S.C. s. 1344. The subject year's

8| transfer of funds shall be adjusted accordingly to reflect the
9| acreage of inpacts as pernitted evertranster—or—undertransfer
10| effunds—fromthe preeceding—year. The Departnent of

11| Transportation and participating transportation authorities

12| established pursuant to chapter 348 or chapter 349 are

13| authorized to transfer such funds fromthe escrow accounts to
14| the—PbPepartrent—ef—Environrental—Proteetion—and the water

15| managenment districts to carry out the nmitigation prograns. For
16| a mitigation project that is in the maintenance and nmonitoring
17| phase, the water management district may request and receive a
18| one-tine paynent based on the project's expected future

19| mmintenance and nonitoring costs. Upon disbursenent of the

20| final maintenance and nmonitoring paynent, the escrow account
21| for the project established by the Departnment of

22| Transportation or the participating transportation authority
23| may be closed. Any interest earned on these disbursed funds

24| shall remain with the water managenment district and nust be

25| used as authorized under paragraph (4)(c).

26 (d) Beginning in the 2005-2006 fiscal year, each water
27| managenent district shall be paid a |unp-sum anount of $75, 000
28| per acre, adjusted as provided under paragraph (c), for

29| federally funded transportation projects that are included on
30| the environnental inpact inventory and that have an approved
31| mitigation plan. Beginning in the 2009-2010 fiscal year, each

8
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1| water nmanagenent district shall be paid a | unp-sum ampunt of
2|$75,000 per acre, adjusted as provided under paragraph (c),

3| for federally funded and nonfederally funded transportation

4| projects that have an approved mitigation plan. All nitigation
5| costs, including, but not linited to, the costs of preparing
6| conceptual plans and the costs of design, construction, staff
7| support, future maintenance, and nonitoring the mitigated

8| acres shall be funded through these | unp-sum anounts.

9 (4) Prior to March Beeerber 1 of each year, each water
10| managenent district, in consultation with the Departnment of

11| Environnental Protection, the United States Arny Corps of

12| Engi neers, the Department of Transportation, transportation
13| authorities established pursuant to chapter 348 or chapter

14| 349, and other appropriate federal, state, and |loca

15| governnments, and other interested parties, including entities
16| operating mitigation banks, shall develop a plan for the

17| primary purpose of conplying with the nmitigation requirenments
18| adopted pursuant to this part and 33 U.S.C. s. 1344. Fhis—ptan
19| shaH—atseo—address——signrificant—invasiveplant—problers—within
20| wetlands—and—other—surface—waters— I n devel opi ng such pl ans,
21| the districts shall utilize sound ecosystem managenent
22| practices to address significant water resource needs and
23| shall focus on activities of the Departnent of Environnenta
24| Protection and the water managenment districts, such as surface
25| water inprovement and nanagenent (SWM projects waterbedies
26| and lands identified for potential acquisition for
27| preservation, restoration or—and enhancenent, and the contro
28| of invasive and exotic plants in wetlands and other surface
29| waters, to the extent that such activities conply with the
30| mitigation requirenents adopted under this part and 33 U.S.C.
31| s. 1344. In determning the activities to be included in such

9
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pl ans, the districts shall also consider the purchase of
credits frompublic or private mtigation banks pernitted
under s. 373.4136 and associ ated federal authorization and
shall include such purchase as a part of the nitigation plan
when such purchase woul d of fset the inpact of the
transportation project, provide equal benefits to the water
resources than other nitigation options being considered, and
provi de the nost cost-effective mtigation option. The
mtigation plan shall be submitted to preHwraribyr—approved
by the water managenent district governing board, or its

desi gnee, and-shalH—besubmttedtothe seeretary—ofthe
Pepartrent—of—Environrrental—Proteetion for review and Hnral
approval . FhepretHmnrary—approval—bythe water—raragerent

"y : : L g : loeisi
affeetssubstantial—interests—as provided by s—120-569— At

| east 14 38 days prior to preHmrary approval, the water

managenment district shall provide a copy of the draft
mtigation plan to any person who has requested a copy.

(a) For each transportation project with a funding
request for the next fiscal year, the nmitigation plan mnust
include a brief explanation of why a mitigation bank was or
was not chosen as a mitigation option, including an estination
of identifiable costs of the mitigation bank and nonbank
options to the extent practicable.

(b) Specific projects may be excluded fromthe

mtigation plan_in whole or in part, and shall not be subject

to this section upon the agreenent of the Departnent of

Transportation, or a transportation authority if applicable,

the—DPepartrent—of—Environrrental—Proteetion— and t he

appropriate water managenent district that the inclusion of

such projects would hanper the efficiency or tineliness of the
10
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mtigation planning and permtting process.—er—thebPepartrent
eof—FEnavi+renmental—Proteetion—and The water nmanagenent district

may choose to exclude a project in whole or in part if the

district is are unable to identify mtigation that would
of fset the inpacts of the project.

(c) Surface water inprovenent and managenment or
i nvasive plant control projects undertaken using the $12
mllion advance transferred fromthe Departnment of
Transportation to the Departnment of Environnental Protection
in fiscal year 1996-1997 which nmeet the requirenments for
mtigation under this part and 33 U.S.C. s. 1344 shall remin

available for mtigation until the $12 mllion is fully
credi t ed uvp—teo—and—inetudingFiseal—yrear—2005-2006. \Wen these
projects are used as mitigation, the $12 nmillion advance shal

be reduced by $75,000 per acre of inpact mtigated. Fer—any
Hseal—year—through—andineludingfseal—year 200652006~ To
the extent the cost of devel oping and inplenenting the
mtigation plans is less than the funds placed in the escrow
account armpunrt—transferred pursuant to subsection (3), the

di fference shall be retained by the Departnent of

Transportation and credited towards the $12 nmillion advance

until the Departnment of Transportation is fully refunded for

this advance funding. After the $12 nmillion advance funding is

fully credited BExeept—as—providedinthis—paragraph, any funds

not directed to inplenment the mtigation plan should, to the

greatest extent possible, be directed to fund invasive pl ant

control within wetlands and other surface waters, SW M

projects, or other water-resource projects approved by the

governi ng board of the water nmanagenent district which may be

appropriate to offset environmental inpacts of future

transportation projects. The water nmanagenent districts may
11

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CsS for SB 718
606- 2070- 05

request these funds upon subnmttal of the final invoice for

each road project.

(5) The water managenent district shall be responsible
for ensuring that nmitigation requirenments pursuant to 33
US.C s. 1344 are net for the inpacts identified in the

environnental inpact inventory described in subsection (2), by

i mpl ementation of the approved plan described in subsection
(4) to the extent funding is provided by the Departnent of
Transportation, or a transportation authority established
pursuant to chapter 348 or chapter 349, if applicable. During
the federal permitting process, the water managenent district
may deviate fromthe approved mtigation plan in order to
conply with federal permitting requirenents.

(6) The mitigation plans shall be updated annually to
reflect the nost current Departnment of Transportation work
program and project list of a transportation authority
established pursuant to chapter 348 or chapter 349, if
applicable, and may be anended throughout the year to
antici pate schedul e changes or additional projects which my
ari se. Each update and anendnent of the mitigation plan shal
be submitted to the governing board of the water management
district or its designee seeretary—oftheDPepartrwent—of
Ervironrental—Proteetion for approval . However, such approva

shall not be applicable to a deviation as described in

subsection (5).

(7) Upon approval by the governing board of the water
managenent district or its designee seeretary—of—the
Pepartrent—of—Environrrental—Proteetion, the nitigation plan

shall be deened to satisfy the mtigation requirenments under

this part for inpacts specifically identified in the

environnental inpact inventory described in subsection (2) and
12
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any other mtigation requirenents inposed by |ocal, regional
and state agencies for these sane inpacts ideptifiedinthe
FHaventery—deseri-bed—in—subseetion—{2)>. The approval of the

governi ng board of the water managenent district or its

desi gnee seeretary shall authorize the activities proposed in
the mtigation plan, and no other state, regional, or |oca

permt or approval shall be necessary.

(8) This section shall not be construed to elininate
the need for the Departnment of Transportation or a
transportation authority established pursuant to chapter 348
or chapter 349 to conply with the requirenent to inplenment
practicabl e design nodifications, including realignnent of
transportation projects, to reduce or elinnate the inpacts of
its transportation projects on wetlands and other surface
waters as required by rul es adopted pursuant to this part, or
to dimnish the authority under this part to regul ate other
i mpacts, including water quantity or water quality inpacts, or
i mpacts regul ated under this part that are not identified in

the environmental inpact inventory described in subsection

(2).

(9) The process for environnental mtigation for the
i mpact of transportation projects under this section shall be
avail abl e to an expressway, bridge, or transportation
authority established under chapter 348 or chapter 349. Use of
this process nmay be initiated by an authority depositing the
requi site funds into an escrow account set up by the authority
and filing an environnmental inmpact inventory with the
appropriate water managenent district. An authority that
initiates the environnental mtigation process established by
this section shall conply with subsection (6) by tinely
provi di ng the appropriate water nmanagenent district anrd—the

13
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1| Bepartrent—of—Environrental—Proteetion with the requisite work
2| programinformation. A water managenment district may draw down
3| funds fromthe escrow account as provided in this section
4 Section 5. This act shall take effect July 1, 2005
5
6 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
7 Senate Bill 718
8
9| Provides county governments with the same authority to issue
permits for the "display of advertising of any sort" as
10| currently exists for nunicipalities, and expands the
11| Bnysort byl ocar government al ontitl oo fYom the interstate
12 hi ghway systemto all linted access facilities.
13
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30
31
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