F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0785 2005

1 A bill to be entitled

2 An act relating to limtations of asbestos liabilities

3 under nmergers or consolidations; providing definitions;

4 provi di ng application; providing exceptions; limting

5 successor asbestos-related liabilities; providing

6 requirenents and limtations; providing requirenents and

7 criteria for corporations to establish fair market val ue

8 of total gross assets; providing for adjustnments of the

9 fair market value of total gross assets; providing

10 [imtations and requirenents; providing requirenments of

11 courts in applying state law to certain liabilities;

12 provi di ng scope; providing application; providing an

13 ef fective date.

14

15| Be It Enacted by the Legislature of the State of Florida:

16

17 Section 1. Definitions.--As used in this act:

18 (1) "Asbestos clainm' nmeans any claim wherever or whenever
19| made, for danmges, |osses, indemification, contribution, or
20| other relief arising out of, based on, or in any way related to
21| asbestos. "Asbestos clainm' includes any of the foll ow ng:

22 (a) Aclaimnmade by or on behalf of any person exposed to
23| asbestos, or a representative, spouse, parent, child, or other
24| relative of the person, for injury, including nental or

25| emotional harm death, risk of disease or other injury, nedica
26| nonitoring or surveillance, or any other health effects that are
27| alleged to have been caused by exposure to asbestos.
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28 (b) Aclaimfor damage or | oss to property caused by the

29| installation, presence, or renoval of asbestos.

30 (2) "Corporation" neans a corporation for profit,

31| including a donestic corporation organi zed under the | aws of

32| this state or a foreign corporation organi zed under | aws ot her

33| than the laws of this state.

34 (3) "Successor" neans a corporation, or a subsidiary of a

35| corporation, that assunes or incurs, or has assuned or incurred,

36| successor asbestos-related liabilities or had asbestos-rel at ed

37| liabilities inposed by court order.

38 (4) "Successor asbestos-related liabilities" neans any
39| liabilities, whether known or unknown, asserted or unasserted,
40| absolute or contingent, accrued or unaccrued, |iquidated or

41| wunliquidated, or due or to becone due, that are related in any

42| way to an asbestos claimand that were assuned or incurred by a

43| corporation as a result of or in connection with an asset

44| purchase, stock purchase, nerger, or consolidation, or an

45| agreenent providing for an asset purchase, stock purchase,

46| nerger, or consolidation, including a plan of nerger or

47| consolidation. "Successor asbestos-related liabilities" also

48| neans liabilities inposed on a successor by court order. The

49| termalso includes liabilities that, after the effective date of

50| the asset purchase, stock purchase, nmerger, or consolidation,

51| were or are paid or otherw se discharged, or conmtted to be

52| paid or otherw se discharged, by or on behalf of the successor

53| of the corporation, or by or on behalf of a transferor, in

54| connection with any settlenent, judgnent, or other discharge of

55| such liabilities in this state or another jurisdiction.
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56 (5) "Transferor" neans a corporation or its sharehol ders

57| from which successor asbestos-related liabilities are or were

58| assuned or incurred or were inposed by a court order on a

59| successor.
60 Section 2. Application.--

61 (1) The limtations in section 3 shall apply to a donestic

62| corporation or a foreign corporation that has had a certificate

63| of authority to transact business in this state or has engaged

64| in business in this state and that is a successor or which is

65| any of that successor corporation' s successors.

66 (2) The limtations in section 3 shall not apply to:

67 (a) Wirkers' conpensation benefits paid by or on behal f of

68| an enployer to an enpl oyee under chapter 440 or a conparabl e

69| workers' conpensation |aw of another jurisdiction;

70 (b) Any claimagainst a corporation that does not

71| constitute a successor asbestos-related liability;

72 (c) An insurance conpany, as defined ins. 717.101; or

73 (d) Any obligations under the National Labor Rel ations

74| Act, 29 U S. C, s. 151 et seq., as anended, or under any

75| collective bargaining agreenent.

76 Section 3. Limtations on successor asbhestos-rel ated
77| liabilities.--
78 (1) Except as further limted in subsection (2), the

79| cunul ati ve successor asbestos-related liabilities of a

80| corporation are limted to the fair market value of the tota

81| gross assets of the transferor determ ned as of the effective

82| date of a nerger or consolidation. The corporation does not have
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83| any responsibility for successor asbestos-related liabilities in

84| excess of such limtation.

85 (2) If the transferor had assuned or incurred successor

86| asbestos-related liabilities in connection with a prior nerger

87| or consolidation with a prior transferor, the fair market val ue

88| of the total assets of the prior transferor, determ ned as of

89| the effective date of such earlier nerger or consolidation

90| shall be substituted for the limtation set forth in subsection

91| (1) for purposes of determning the limtation of liability of a

92| corporation.

93 Section 4. Establishing fair market value of total gross

94| assets. --

95 (1) A corporation may establish the fair market val ue of

96| total gross assets for the purpose of the limtations under

97| section 3 through any nethod reasonabl e under the circunstances,

98| i ncl uding:

99 (a) By reference to the going concern value of the assets

100( or to the purchase price attributable to or paid for the assets

101 in an arnm s-length transaction; or

102 (b) In the absence of other readily available infornation

103| fromwhich fair market value can be determ ned, by reference to

104| the value of the assets recorded on a bal ance sheet.

105 (2) Total gross assets include intangi ble assets.

106 (3) Total gross assets include the aggregate coverage

107| wunder any applicable liability insurance that was issued to the

108| transferor whose assets are being valued for purposes of this

109| section and whi ch i nsurance has been collected or is collectible

110 to cover successor asbestos-related liabilities, except
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111| conpensation for liabilities arising fromworkers' exposure to

112| asbestos solely during the course of their enploynent by the

113| transferor. A settlenent of a dispute concerning such insurance

114| coverage entered into by a transferor or successor with the

115| insurers of the transferor before the enactnent of this title

116| shall be determ native of the aggregate coverage of such

117| liability insurance to be included in the calculation of the

118| transferor's total gross assets.
119 Section 5. Adjustnent. --
120 (1) Except as provided in subsections (2), (3), and (4),

121| the fair market value of total gross assets at the tine of a

122| nerger or consolidation shall increase annually at a rate equa
123| to the sum of:

124 (a) The prine rate as listed in the first edition of the

125 Wall Street Journal published for each cal endar year since the

126 nerger or consolidation, unless the prine rate is not published

127 in that edition of the Wall Street Journal, in which case any

128| reasonable deternm nation of the prine rate on the first day of

129| the year may be used; and

130 (b) One percent.
131 (2) The rate in subsection (1) nay not be conpounded.
132 (3) The adjustnent of fair market value of total gross

133| assets shall continue as provided under subsection (1) until the

134| date the adjusted value is first exceeded by the cunul ative

135 anmpunts of successor asbestos-related liabilities paid or

136 conmitted to be paid by or on behalf of the corporation or a

137| predecessor, or by or on behalf of a transferor, after the tine
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138| of the nerger or consolidation for which the fair narket val ue

139 of total gross assets is determ ned.

140 (4) No adjustnent of the fair nmarket val ue of total gross

141| assets shall be applied to any liability insurance otherw se

142| included in the definition of total gross assets by subsection
143| (3) of section 4.

144 Section 6. Scope.--To the full est extent perm ssibl e under
145| the United States Constitution, the courts in this state shal

146| apply this state's substantive law, including the limtation

147| under this act, to the issue of successor asbestos-rel ated
148 liabilities.
149 Section 7. This act shall take effect upon becomng a | aw

150| and shall apply to all asbestos clains filed on or after the
151| date the act takes effect and to any pending asbestos clains in
152| which trial has not commenced as of such date.
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