Fl ori da Senate - 2005 SB 858
By Senator Smith

14-371B- 05
1 A Dbill to be entitled
2 An act relating to the cultivation of plants;
3 anending s. 581.083, F.S.; prohibiting the
4 cultivation of naturalized plants for purposes
5 of fuel production or purposes other than
6 agriculture, in plantings greater than a
7 speci fied size, except under a special permt
8 fromthe Departnment of Agriculture and Consuner
9 Services; providing requirenments for obtaining
10 a special permt; requiring that the plants be
11 renoved and destroyed upon expiration of the
12 special permt or under other conditions;
13 speci fying circunstances under which the
14 departnment may issue a final order directing
15 that the plants be renoved and destroyed;
16 requiring rei nbursenent of the departnent's
17 costs; requiring a permt applicant to maintain
18 a bond or certificate of deposit of a specified
19 anount; requiring notice to the departnent of
20 cancel | ation of the bond or certificate of
21 deposit; requiring that the departnent
22 deternmine by rule whether to require an annua
23 bond or certificate; authorizing the departnent
24 to increase or decrease the anobunt of security
25 required; authorizing the departnent or its
26 agents to verify statenents and accounts with
27 respect to cultivated acreage; providing for
28 suspensi on and revocation of the special permt
29 upon failure to make records available or to
30 deliver a new or additional bond or certificate
31 of deposit; providing an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Section 581.083, Florida Statutes, is

4| anmended to read:

5 581.083 Introduction or release of plant pests,

6| noxi ous weeds, or organisns affecting plant life;, cultivation
7| of naturalized plants; special pernmit and security required.--
8 (1) The introduction into or release within this state
9| of any plant pest, noxi ous weed, genetically engineered pl ant
10| or plant pest, or any other organismwhich my directly or

11| indirectly affect the plant |life of this state as an injurious
12| pest, parasite, or predator of other organisns, or any

13| arthropod, is prohibited, except under special permt issued
14| by the departnent through the division, which shall be the

15| sol e issuing agency for such special pernits.

16 (2) Each application for a special permt shall be

17| acconpani ed by a fee in an anount determ ned by the

18| departnment, through its rul emaki ng authority, not to exceed
19| $50. The departnent may waive this fee by rule for

20| governnental agenci es.

21 (3) Except for research projects approved by the

22| departnment, no permit for any organismshall be issued unless
23| the departnment has deternmined that the parasite, predator, or
24| biological control agent is specific to a target organi sm or
25| plant and not likely to becone a pest of plants or other

26| beneficial organisns. The departnment may rely on findings of
27| the Departnment of Environmental Protection, the United States
28| Departnment of Agriculture, and other agencies in nmaking any
29| deternmination about organi snms used for biological control

30 (4) A person nmay not cultivate a naturalized plant,

31| including a genetically engineered plant that reproduces
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spont aneously outside of cultivation and outside of its native

range, for purposes of fuel production or purposes other than

agriculture in plantings greater in size than 2 contiguous

acres, except under a special permt issued by the departnent

through the division, which is the sole agency responsible for

i ssuing such special permts.

(a) Fach application for a special permt nust be

acconpani ed by a fee as described in subsection (2). The

application nust also include, on a form provided by the

departnent, the nane of the applicant and the applicant's

address or the address of the applicant's principal place of

busi ness, a statenent conpletely identifying the naturalized

plant to be cultivated, and a statenent of the estinated cost

of renpving or destroying the plant that is the subject of the

special pernmit and the basis for calculating or deternining

that estimate. If the applicant is a corporation, partnership,

or_other business entity, the applicant nust also provide in

the application the name _and address of each officer, partner

or managi ng agent. The applicant shall notify the departnent

within 10 business days of any change of address or change in

the principal place of business. The departnent shall mil al

notices to the applicant's | ast known address.

(b)  Upon obtaining a permit, the applicant may

annual ly cultivate and maintain the naturalized plants as

aut hori zed by the special permt. |If the applicant ceases to

mai ntain or cultivate the plants authorized by the specia

permit, if the permt expires, or if the applicant ceases to

abide by the conditions of the special permt, the applicant

shall imediately renpve and destroy the plants that are

subject to the permt, if any remain. The applicant shal
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notify the departnent of the renoval and destruction of the

plants within 10 days after such event.

(c) 1f the departnent:

1. Deternmines that the applicant is no |onger

mai ntaining or cultivating the plants subject to the specia

pernmit and has not renpved or destroyed the plants authorized

by the special permt;

2. Deternmines that the continued nmi ntenance or

cultivation of the plants presents an inm nent danger to

public health, safety, and welfare

3. Deternmines that the applicant has exceeded the

conditions of the authorized special pernmt; or

4. Receives a notice of cancellation of the surety

bond or certificate of deposit;

the departnent nmay issue an imediate final order, which shal

be i mediately enjoined and appeal ed as provi ded by chapter

120, directing the applicant to i nmediately renpve and destroy

the plants authorized to be cultivated under the specia

permit. A copy of the immediate final order shall be nailed to

the applicant and to the surety conpany or financia

institution that has provided security for the special permt,

if applicable.

(d) If, upon issuance by the departnent of an

imediate final order to the applicant, the applicant fails to

renmpve and destroy the plants subject to the special permt

within 60 days after issuance of the order, or such shorter

period as is designated in the order as the public health,

safety, and welfare requires, the departnent may enter the

cultivated acreage and renpve and destroy the plants that are

the subject of the special permt. If the applicant nakes a
4
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witten request to the department for an extension of tine to

renove or destroy the plants which denpnstrates specific facts

showi ng why the plants could not reasonably be renpved or

destroyed in the applicable tinefrane, the departnent may

extend the tinme for renoving or destroying the plants subject

to the pernit. The reasonabl e costs and expenses incurred by

the departnent for renpving and destroying the plants subject

to the special pernmit shall be reinbursed to the departnent by

the applicant within 21 days after the date the applicant and

surety are served a copy of the departnent's invoice for the

costs and expenses incurred by the departnment to renpve or

destroy the cultivated plants, along with a notice of

adnmi nistrative rights, unless the applicant and surety object

to the reasonabl eness of the invoice. In the event of an

obj ection, the applicant or surety is entitled to an

administrative proceeding as provided by chapter 120. Upon

entry of a final order determ ning the reasonabl eness of the

i ncurred costs and expenses, the applicant shall have 15 days

follow ng service of the final order to reinburse the

departnent. Failure of the applicant to tinely reinburse the

departnent for the incurred costs and expenses entitles the

departnent to reinbursenent fromthe applicable security bond

or certificate of deposit.

(e) FEach applicant shall maintain for each separate

growi ng | ocation a bond in the form approved by the departnent

and issued by a surety conpany admitted to do business in this

state or a certificate of deposit, in an anpunt deterni ned by

the departnent, but not |less than 150 percent of the estinmated

cost _of renmpoving or destroying the cultivated plants. The bond

or certificate of deposit may not exceed $5,000 per acre,

unl ess a higher ampunt is determnmi ned by the departnment to be
5
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1| necessary to protect the public health, safety, and welfare,

2| or unless an exenption is granted by the departnment based on

3| conditions specified in the application which would preclude

4| the departnment fromincurring the cost of renpving or

5| destroying the cultivated plants and prevent injury to the

6| public health, safety, and welfare. The aggregate liability of
7| the surety to all persons for all breaches of the conditions

8| of the bond required in this subsecti on may not exceed the

9| ampunt of the bond. The original surety bond required by this
10| subsection shall be filed with the departnment. A surety

11| corporation shall give the departnment 30 days' witten notice
12| of cancellation by certified mail in order to cancel a bond.
13| Cancellation of a bond or certificate of deposit does not

14| relieve a surety conpany or financial institution of liability
15| for paying to the departnent all costs incurred or to be

16| incurred for renoving or destroying the pernitted plants

17| covered by an immediate final order authorized under paragraph
18((c). The surety bond or certificate of deposit nust be

19| provided or assigned in the exact nane in which the applicant

20| applies for the special permt. The penal sumof the surety

21| bond or certificate of deposit to be furnished to the

22| departnment by an applicant for the special permt in the

23| ampunt specified in this paragraph nust guarantee the paynent

24| of the costs incurred or to be incurred by the departnent for

25| renoving or destroying the plants cultivated under the issued

26| special permit. As used in this paragraph, the term

27 |"certificate of deposit" neans a certificate of deposit at any

28| recogni zed financial institution doing business in the United

29| States. The departnent may not accept a certificate of deposit

30| in_connection with the issuance of a special permt unless the

31| issuing institution is properly insured by the Federal Deposit
6
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| nsurance Corporation or the Federal Savings and Loan

| nsurance Corporation. The bond or certificate of deposit

assi gnnent _or _agreenent nust be upon a form prescribed or

approved by the departnent and nust be conditioned to secure

the faithful accounting for and paynent of all costs incurred

by the departnment for renpving or destroying all plants

cultivated under the special pernmit. The bond or certificate

of deposit assignnent or agreenent nust include terns binding

the instrunent to the Conm ssioner of Agriculture of the State

of Florida. Such certificate of deposit shall be presented

with an assignnent of the applicant's rights in the

certificate in favor of the Conmi ssioner of Adgriculture of the

State of Florida on a form prescribed by the departnent and a

letter fromthe issuing institution acknow edgi ng that the

assignnent has been properly recorded on the books of the

issuing institution and will be honored by the issuing

institution. Such assignnent is irrevocable while the specia

pernmit is in effect and for an additional period of 6 nonths

after termination of the special pernmt if operations to

renove or destroy the pernmitted plants are not continuing and

if the departnment's invoice rennins unpaid by the applicant

under the issued inmmediate final order. If operations to

renove or _destroy the plants are pending, the assignment

remains in effect until all plants are renpved or destroyed

and the departnent's invoice has been paid. The certificate of

deposit nmay be rel eased by the assignee to the applicant, or

to the applicant's successors, assignee, or heirs, if

operations to renpve or destroy the permtted plants are not

pendi ng _and no invoice renains unpaid at the conclusion of 6

mont hs after the last effective date of the applicant's

pernmit. The departnent nmay not accept a certificate of deposit
7
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that contains any provision that would give to any person_any

prior rights or claimon the proceeds or principal of such

certificate of deposit. The departnent shall determine by rule

whet her _an _annual bond or certificate of deposit will be

requi red. The anmpunt of such bond or certificate of deposit

shall be increased, upon order of the departnment, at any tine

if the department finds such increase to be warranted by the

cultivating operations of the special permittee. In the sane

manner, the ampunt of such bond or certificate of deposit may

be decreased when a decrease in the cultivating operations

warrants such decrease. This paragraph applies to any bond or

certificate of deposit, regardless of the anniversary date of

its issuance, expiration, or renewal.

(f) In order to carry out the purposes of this

subsection, the departnent or its agents may require from any

applicant verified statenents of the cultivated acreage

subject to the special pernit and may review the applicant's

busi ness or cultivation records at her or his place of

busi ness during normal business hours in order to determne

the acreage cultivated. The failure of a special permttee to

furni sh such statenent, to make such records available, or to

make and deliver a new or additional bond or certificate of

deposit is cause for suspension of the special permt. |If the

departnent finds such failure to be willful, the specia

pernmit may be revoked.

Section 2. This act shall take effect July 1, 2005.
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2 SENATE SUMVARY

3 Prohibits the cultivation of a naturalized plant for
pur poses of fuel Production, or purposes other than

4 agriculture, in plantings larger than 2 contiguous acres,
except under a special pernmt issued by the Departnent of

5 Agriculture and Consuner Services. Provides for an
application fee of not nore than $50. Requires that the

6 aPpIicant mai ntain security through a bond or certificate
of deposit in an amount of not |ess than 150 percent of

7 the estimted cost of renmpving or destroying the plants.
Aut hori zes the departnent to order that the plants be

8 destroyed if there is a danger to public health, safety,
and welfare or if the aﬁplicant exceeds the conditions of

9 the special permit. Authorizes the departnent to review
cultivation records to deternine conpliance with the act.

10 (See bill for details.)
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