Fl ori da Senate - 2005 SB 906
By Senator Dockery

15-743-05
1 A Dbill to be entitled
2 An act relating to the Beverage Law, creating
3 s. 561.575, F.S.; providing for the direct
4 shi pment of wine fromw thin or outside the
5 state; requiring that a shipper hold a
6 di rect-shipper's license; providing
7 requi renents for licensure; requiring that each
8 cont ai ner of wi ne shipped directly be | abel ed
9 with a notice; requiring that a direct shipper
10 file a surety bond with the Division of
11 Al cohol i c Beverages and Tobacco of the
12 Depart ment of Business and Prof essiona
13 Regul ati on; providing for attorney's fees and
14 costs in an action to collect unpaid taxes;
15 requiring an out-of-state direct shipper to pay
16 the costs of an audit or exami nation by the
17 di vi sion; authorizing the division to suspend
18 or revoke a direct-shipper's license or inpose
19 fines; providing for crimnal penalties;
20 authorizing the division to adopt rules;
21 anmendi ng ss. 561.54 and 561. 545, F.S.
22 speci fying that provisions prohibiting the
23 di rect shipnent of al coholic beverages are
24 i nappl i cabl e to wi ne shipped under s. 561.575
25 F.S.; providing an effective date.
26
27| Be It Enacted by the Legislature of the State of Florida:
28
29 Section 1. Section 561.575, Florida Statutes, is
30| created to read:
31 561.575 Direct shipment of wine.--
1
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(1) Notwi thstanding any other law or rule to the

contrary, if a manufacturer of wine is located within or

outside this state, holds a w ne producer and bl enders basic

pernmit issued in accordance with the Federal Al coho

Adni ni stration Act, and obtains a direct-shipper's |license as

provided in this section, the nmanufacturer may ship w ne

directly to a resident of this state who is at |east 21 vears

of age for that resident's personal use and not for resale.

(2) Before sending a shipnment of wine to a resident of

this state, a manufacturer nust obtain a direct-shipper's

license by:
(a) Filing an application with the division;

(b) Paying an annual |icense fee of $100; and

(c) Providing to the division a true copy of its

current basic permt as a wine producer and bl ender issued in

accordance with the Federal Al cohol Adm nistration Act.

By obtaining a direct-shipper's license, the |licensee shall be

deened to have consented to the jurisdiction of the division

any other state agency, and the courts of this state

concerning conpliance with the laws of this state.

(3) Each licensee holding a direct-shipper's license

shal | :

(a) Obtain and maintain a current |icense as provided

in this section.

(b) Pay all applicable excise taxes on w nes as

required by s. 564.06 and the Beverage Law.

(c) Ensure that each container of w ne shipped

directly to a resident of this state is | abel ed conspicuously

with the words "CONTAI NS ALCOHO : SI GNATURE OF PERSON AGE 21

OR O.DER REQUI RED FOR DELI VERY" and require, before delivery,
2

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 906
15-743-05

the signature of a person 21 years of age or older after

presentation of a valid driver's license, an identification

card issued by this state or another state of the United

States, a passport, or a United States arned services

identification card.

(d) Report to the division, by the 10th day of each

mont h, on forns prescribed by the division:

1. Whether any wi ne product was shipped to a resident

of this state during the preceding nonth;

2. The total ampunt of wi ne shipped to residents of

this state during the precedi ng nonth;

3. The quantity and types of wine shipped to residents

of this state during the preceding nonth;

4. The anmpunt of excise tax paid to the division for

the shipnents of wine to residents of this state during the

precedi ng nonth; and

5. Any other information that the division deternnes

is necessary to enforce this section.

(e) Permt the division to performan audit of the

records of the direct shipper upon request.

(f) Keep conplete, accurate, and separate records of

wi ne products sold and shipped to this state.

(d) Renew on or before August 1 of each year its

license with the division by paying a renewal fee of $100.

(h) File with the division a surety bond acceptable to

the division in the sum of $5,000 as surety for the paynent of

all taxes required under this chapter. However, the division

may aut horize a bond of a |lesser anmpunt if the ampunt of

busi ness done by the direct shipper is of such volune that a

bond of less than $5,000 will be adeqguate to secure the

paynent of all taxes assessed or authorized under the Beverage
3
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Law. The division may not accept a bond of less than $1, 000

and may, at _any tine, require a bond of | ess than $5,000 to be

increased to an ampunt not to exceed $5,000.

(4) A direct shipper is subject to and nust comply

with the requirenents of s. 564.05 limting the size of w ne

cont ai ners.

(5) A direct shipper shall pay all attorney's fees and

costs in any action to collect unpaid taxes.

(6) Each out-of-state direct shipper that is subject

to an audit or exam nation by the division shall pay to the

di vision the expenses incurred in conducting the audit or

examination at rates adopted by the division. Expenses include

actual travel expenses, a reasonable per diem all owance, and

necessary attendant adm nistrative costs of the division which

are directly related to the out-of-state audit or exam nation.

The direct shipper shall pay travel expenses and the per diem

al | owance necessarily incurred on account of the out-of-state

audit or exam nation together with admnistrative costs upon

presentation by the division.

(7) _Any person in the business of selling alcoholic

beverages who knowi ngly and intentionally ships, or causes to

be shipped, any al coholic beverage from an out-of-state or

in-state location directly to any person in this state who

does not hold a valid manufacturer's |license, wholesaler's

license, or exporter's registration issued by the Division of

Al coholic Beverages and Tobacco; who is not a state-bonded

war ehouse; or who does not hold a valid direct-shipper's

license is in violation of this section.

(8) The division shall enforce the requirenments of

this section pursuant to chapter 120 and nmay suspend or revoke

a direct-shipper's license or inpose a fine that may not
4
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1| exceed $5,000 if the licensee fails to conply with the

2| requirenents of this section and the Beverage Law.

3 (9) If the division finds any person to be in

4| violation of this section, the division shall issue a notice,
5| by certified mail, requiring such person to show cause why a
6| cease and desist order should not be issued. Any person who
7| violates this section within 2 years after receiving a cease
8| and desist order or within 2 years following a conviction for
9| violating this section conmmits a felony of the third degree,
10| punishable as provided in s. 775.082, s. 775.083, or s.

11| 775.084.

12 (10) The division may adopt rules to administer this
13| section.

14 Section 2. Section 561.54, Florida Statutes, is

15| anended to read:

16 561.54 Certain deliveries of beverages prohibited.--
17 (1) It is unlawful for conmon or permt carriers,

18| operators of privately owned cars, trucks, buses, or other

19| conveyances or out-of-state manufacturers or suppliers to make
20| delivery fromw thout the state of any al coholic beverage to
21| any person, association of persons, or corporation within the
22| state, except to qualified manufacturers, distributors, and
23| exporters of such beverages so delivered and to qualified

24| bonded warehouses in this state.

25 (2) Any licensee aggrieved by a violation of this

26| section may bring an action in any court of conpetent

27| jurisdiction to recover for the state all noneys obtai ned by
28| comon carriers or pernmt carriers; obtained by operators of
29| privately owned cars, trucks, buses, or other conveyances; or
30| obtained by out-of-state manufacturers or suppliers as a

31| result of the delivery of alcoholic beverages in violation of
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this section, and nay obtain a declaratory judgnent that an
act or practice violates this section and enjoin any person
fromviolating this section. |In addition to such relief, the
court may order the confiscation and destruction of any

al coholi ¢ beverages delivered in violation of this section.

I n assessing damages, the court shall enter judgnent against a
defendant for three tines the amount of the delivery charges
proved or the fair nmarket value of nmerchandise unlawfully
brought into the state. Paynent or satisfaction of any
judgment under this section, other than for costs and
attorney's fees, shall be nade in its entirety to the state.
In any successful action under this section, the court shal
award the plaintiff costs and reasonable attorney's fees.

(3) This section does not apply to the shipnent of

wine by a licensed out-of-state shipper to a regi stered person

21 vears of age or older in accordance with s. 561.575.

Section 3. Section 561.545, Florida Statutes, is

amended to read:

561.545 Certain shipments of beverages prohibited;
penal ti es; exceptions.--The Legislature finds that the direct
shi pment of al coholic beverages by persons in the business of
selling al coholic beverages to residents of this state in
vi ol ati on of the Beverage Law poses a serious threat to the
public health, safety, and welfare; to state revenue
collections; and to the econony of the state. The Legislature
further finds that the penalties for illegal direct shipnent
of alcoholic beverages to residents of this state should be
made adequate to ensure conpliance with the Beverage Law and
that the measures provided for in this section are fully
consistent with the powers conferred upon the state by the
Twenty-first Anendnent to the United States Constitution

6

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 906
15-743-05

(1) Any person in the business of selling al coholic
beverages who knowi ngly and intentionally ships, or causes to
be shi pped, any al coholic beverage from an out-of-state
| ocation directly to any person in this state who does not
hold a valid manufacturer's or wholesaler's |icense or
exporter's registration issued by the Division of Alcoholic
Beverages and Tobacco or who is not a state-bonded warehouse
is in violation of this section.

(2) Any conmon carrier or pernmit carrier or any
operator of a privately owned car, truck, bus, or other
conveyance who knowi ngly and intentionally transports any
al coholic beverage from an out-of-state location directly to
any person in this state who does not hold a valid
manuf acturer's or wholesaler's |license or exporter's
registration or who is not a state-bonded warehouse is in
violation of this section.

(3) Any person found by the division to be in
vi ol ati on of subsection (1) shall be issued a notice, by
certified mail, to show cause why a cease and desi st order
shoul d not be issued. Any person who viol ates subsection (1)
within 2 years after receiving a cease and desi st order or
within 2 years after a prior conviction for violating
subsection (1) comits a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

(4) Any conmon carrier or pernmt carrier, or any
operator of a privately owned car, truck, bus, or other
conveyance found by the division to be in violation of
subsection (2) as a result of a second or subsequent delivery
fromthe sanme source and |location, within a 2-year period
after the first delivery shall be issued a notice, by
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1| certified mail, to show cause why a cease and desi st order

2| should not be issued. Any person who viol ates subsection (2)
3| within 2 years after receiving the cease and desi st order or
4| within 2 years after a prior conviction for violating

5| subsection (2) comrits a felony of the third degree,

6| punishable as provided in s. 775.082, s. 775.083, or s.

7| 775.084.

8 (5) This section does not apply to._

9 (a) The direct shipment of sacranental al coholic

10| beverages to bona fide religious organizations as authorized
11| by the division_ er—te

12 (b) The possession of alcoholic beverages in

13| accordance with s. 562.15(2); or-

14 (c) The shipment of wine by a |icensed out-of-state
15| shipper to a registered person 21 years of age or older in
16| accordance with s. 561.575.

17 Section 4. This act shall take effect upon becomng a
18| I aw.

19
20 Kk ok ko ko ok ko ko ko ko kR ko kK ko kR kK kR kK kK Kk
21 SENATE SUMVARY
22 fgtggrizes_the direct shipnment of w ne bY a manuf act urer
23| old Ter Che resident’ s own use and not for resale

Requi res direct shippers to be licensed by the Division
24 of Al coholic Beverages and Tobacco. Provides for the
paynment of taxes. Provides for crimnal penalties.

25 Provi des that ss. 561.54 and 561.545, F.S., do not apply
06 to direct shipnents of wine to persons in this state.
27
28
29
30
31
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